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PREFACE  TO  THE  SECOND  EDITION. 


The  new  Rales  alone,  without  the  many  recent  enact- 
ments, as  for  example  The  Married  Women's  Property 
Act,  or  important  new  decisions  like  Lydl  v.  Kennedy, 
have  made  the  previous  edition  of  this  book  less  useful 
than  it  was  when  published.  The  mere  fact  therefore  of 
its  appearing  in  a  second  edition  needs  no  apology, 
although  the  form  which  it  has  now  taken  requires  perhaps 
some  explanation. 

It  is  an  attempt  to  present  in  a  readable  form  what 
recent  judicial  orders  and  decisions  have  taught  as  to  the 
career  of  an  action  under  the  practice  which  obtains  at 
present,  together  with  suggestions  as  to  the  alterations 
that  wiU  be  effected  in  October  next.  The  latter  are  at 
the  time  this  edition  goes  to  press  necessarily  incomplete ; 
and  the  decisions  that  another  year's  reports  will  furnish 
as  to  the  working  of  the  New  Code  can  alone  perfect  the 
undertaking.  The  form  in  which  it  is  now  presented  to 
the  reader,  if  contributing  to  its  attractiveness,  makes 
it  lose  something  of  methodical  arrangement.  The  refer- 
ences to  the  pages  of  the  Hints  on  Practice  under  the  various 
New  Rules  as  well  as  to  the  old  ones  are  intended  to  make 
up  for  this;  while  in  order  that  the  reader  may  "  start 
feur  "  upon  his  study  of  the  new  system,  the  late  practice 
which  we  know  and  the  new  which  can  but  be  con- 
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jectured  as  yet,  have  been  as  far  as  possible  kept  distinct. 
It  will  be  well  for  the  practitioner  to  read  the  New  Rules 
through  before  he  makes  up  his  mind  as  to  their  effect, 
and  if  he  reads  this  book  first,  he  will,  I  think,  be  in  a 
fair  position  to  appreciate  the  effect  of  the  New  Code 
upon  the  present  system  of  practice.  If  he  afterwards 
notes  up  the  Bules  and  so  makes  a  commonplace  book  for 
himself  he  will  be  adopting  a  good  plan  for  mastering 
them  in  detail. 

The  book  lays  no  claim  to  any  other  originality  than 
that  of  the  design  to  focus  scattered  knowledge  into  as 
telUng  a  group  as  possible,  while  avoiding  the  modem 
fault  of  seeking  to  cover  emptiness  of  thought  by  strange- 
ness of  expression. 

As,  however,  the  edition  leaves  my  hands  so  short  a 
time  after  the  publication  of  the  New  Bules  I  cannot  but 
fear  that  errors  both  of  commission  and  omission  exist  in 
it.  It  is  believed,  however,  that  they  are  not  serious 
enough  to  really  inconvenience  the  careful  reader,  for  whose 
help  it  is  chiefly  designed. 

Upon  the  scheme  of  the  book  itself,  which  it  is  desired 
should  be  as  useful  an  aid  as  possible  for  practical  workers, 
and  also  upon  the  hints  aa  to  the  reforms  in  procedure  still 
to  be  desired  which  are  to  be  found  at  the  end  of  the 
appendix,  I  shall  be  truly  thankful  for  and  will  acknow- 
ledge practical  suggestions. 


9,  Old  Squabb,  Lincoln's  Inn, 
August,  18S8. 


PREFACE  TO  THE  FIRST  EDITION. 


The  object  of  this  little  book  is  simply,  as  its  uame 
implies,  to  give  practical  hiut>s  upon  some  of  the  difficulties 
an  action  encounters  in  its  passage  through  its  various 
i»tages.  Heretofore  these  stages  have  been  as  marked  as 
Shakespears  Seven  Ages  of  Man;  but  now  only  con- 
jectures can  be  offered  as  to  what  they  will  be  when  the 
recommendations  of  the  Legal  Procedure  Committee  are 
acted  upon,  and  this  book  is  meant  to  supply  some  of 
these  conjectures. 

One  thing  seems  certain,  and  that  is,  that  they  follow  in 
the  steps  of  the  Judicature  Acts  in  assimilating  the  practice 
of  the  Chancery  and  Common  Law  Courts.  This  will  ni* 
4ioubt  be  further  assisted  by  the  opening  of  the  Kew  Law 
Courts ;  as  those  who  now  practise  habitually  in  Lincoln's 
Inn  will  not  have  to  sacrifice  the  time  a  visit  to  West- 
minster or  Ouildhall  takes  up  for  a  solitary  case,  but  will 
be  as  much  in  their  own  forum  on  the  one  side  as  on  the 
other. 

The  appointment,  too,  of  counsel  from  the  Equity  Bar, 
like  Sir  Ford  North,  as  Common  Law  judges,  and  the 
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mixed  constitution  of  the  Court  of  Appeal,  cannot  fail  to 
lessen  the  distinction  which  it  must  be  confessed  still 
obtains  between  the  Temple  and  Lincoln's  Inn ;  while  the 
falling  oflF  of  work  on  Circuit  and  the  establishment  of 
local  bars,  will  make  the  young  lawyer  look  out  for  work 
in  Equity  and  Common  Law  Courts  in  London  indiscrimi- 
nately, rather  than  on  Circuit  and  at  Westminster  as 
heretofore. 


I  have  myself  felt  the  want  of  a  book  treating  of  the 
general  similarities  of  practice  rather  than  of  the  differ- 
ences which  still  exist;  and  for  this  reason  the  Equity 
and  Common  Law  practice  has  been  here  carefully  com- 
pared, where  practicable,  so  as  to  illustrate  the  latter  by 
the  aid  of  the  former.  It  has  been  got  ready  somewhat 
hurriedly  for  the  press,  in  order  to  prepare  the  way  for  the 
new  Rules  ;  and  those  who  use  it  must  accept  this  apology 
for  at  least  some  of  its  shortcomings.  If  it  appear  to  be 
of  any  general  use,  no  effort  will  be  spared  to  render  it 
much  more  complete  and  to  make  it  a  thorough  manual  ot 
the  new  practice,  rather  than  simply  stray  hints  upon  so 
large  a  subject.  Nevertheless,  as  it  stands  it  is  of 
permanent  use ;  for  however  capable  of  improvement  it 
may  be,  the  careful  and  lengthened  comparison  of  the 
present  system  with  the  intended  operation  of  the  new 
Rules  contained  in  it  must  ever  be  of  value  to  explain  the 
application  of  the  Rules  themselves  when  they  come  into 
actual  operation. 

Whenever  it  has  been  practicable,  the  conclusions  as  to 
the  effect  of  cases  have  been  drawn  from  the  judgments 
of  the  learned  judges  as  given  in  the  Reports,  rather  than 
from  the  head-notes  of  cases,  which  are  so  often  in- 
complete, and  sometimes  even  misleading.    It  is  difficult 
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to  draw  conclusions  which  can  be  succinctly  expressed 
with  accuracy,  from  several  cases  upon  different  pbases  of 
the  same  subject,  and  I  am  perfectly  conscious  of  having 
often  repeated  myself,  even  in  the  chapters  of  this  short 
book,  but  attempts  will  be  made  to  rectify  this  in  another 
edition,  and  I  shall  be  thankful  for  any  suggestions  or 
corrections  that  may  be  sent  to  assist  me  in  so  doing. 

As,  however, 

Mnlta  fidem  promifsa  leyant  nbi  plenios  aequo 
lAodftt  vena^et  qui  Tnlt  extrudere  meroes 

I  will  only  add,  that  if  this  book  gives  information,  which 
through  lack  of  time,  opportunity,  or  inclination  to  go  to 
laige  volumes  like  Daniel  or  Archbold,  would  have  been 
wanting  to  any  young  practitioner  or  student,  I  shall  feel 
that  it  has  done  something  for  the  cause  of  legal  educa- 
tion, and  that  one  object  with  which  it  has  been  written 
win  have  been  attained;  namely,  to  assist  in  the  work 
which  was  begun  so  well  by  Mr.  Harris  in  his  admirable 
Hints  on  Advocacy,  in  the  steps  of  which  this  little  book 
18  intended  to  follow ;  and  to  attempt  to  do  for  Practice 
what  he  has  done  for  Advocacy. 

It  is  but  fair  to  say  that  Messrs.  Andrews  &  Stoney's 
edition  of  the  Judicature  Acts  has  been  constantly  in  my 
hand,  and  that  I  have  been  put  upon  the  track  of  many 
cases  by  it  The  new  Digest  of  the  Law  Beports,  as  well 
as  the  admirable  one  of  the  Law  Journal  Beports,  have 
also  been  of  great  assistance. 

A.  R  W. 

9,  Old  Squabs,  Ldiooln's  Isn, 
/line,  1882. 
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HINTS  ON  PRACTICE. 


CHAPTER  I. 

BEFORE  ACTION. 


It  is  by  no  means  an  easy  thing  to  state  succinctly, 
and  yet  without  leaving  out  material  points^  the 
story  of  a  client's  wrongs,  that  the  pleader  may 
advise  as  to  their  remedy.    And  perhaps  it  is  for 
this  reason  that  a  writ  is  frequently  issued,  and  the 
matter  gets  to  him  for  the  first  time  with  instruc- 
tions to  draw  the  statement  of  claim.    The  more  Pleader 
rational  course  is  for  him  who  draws  the  pleadings  endQw* 
to  endorse  the  writ,  and  to  advise  in  what  Court  and  ^"^ 
upon  what  lines  the  action  shall  be  framed.     It  is 
certainly  no  more  trouble  in  the  long  run,  as  the 
same  instructions  which  are  given  in  order  to  obtain 
the  opinion  on  the  case  will  furnish  material  for  the 
drawing  of  the  claim. 

It  is  true  that  the  writ  can  be  amended  by  leave  Amend. 
at  any  stage  of  the  proceedings  (0. 28,  r.  1,  and  0. 16,  ™®°^'' 
r.  13) ;  but  it  is  obvious  that  the  better  course  is  to 
being,  if  possible,  in  the  way  in  which  it  is  intended  to 
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carry  the  case  to  trial.     Not  only  is  the  cause  of 
action  sometimes  incomplete  at  the  time  of   the 
issuing  of  the  writ,  for  subsequent  events  do  not 
complete  it,  but  it  often  happens  that  there  is  some- 
thing which,  if  done  before  action  brought,  would 
improve  the  plaintiflF's  position.     For  this  reason  it 
is  always  well  before  the  issuiug  of  the  writ  to  set 
out  the  facts  dovm   to  date.    Moreover,  there  are 
cases  in  which  a  notice  of  action  is  requisite,  as  for 
instance  in  actions  against  constables  or  justices  of 
the  peace  for  anything  done  by  them  in  the  execu- 
tion of  their  office  (see  Addison  on  Torts,  ed.  5,  Notice 
of  Actions),  or  where  particulars  have  to  be  furnished 
as  in  the  case  of  an  action  for  injuries  under  the 
Employers'  Liability  Act.     The  form  in  which  the 
notice  should  be  given,  as  well  as  the  method  of 
service,  should  always  be  sufficiently  considered,  as 
for  example  that  the  one  under  that  Act  is  in  writing 
(43  &  44  Vict.  c.  42,  s.  7),  and  gives  the  name  and 
address  of  the  person  injured  and  states  the  cause 
and   date  of    the   injury.      This    must    be    served 
on  the  employers  or  delivered  or  served   by  post. 
In  actions  for  breach  of  contract,  as  also  in  trover,  a 
demand  and  refusal  are  often  necessary :  Chitty  on 
Contracts,  ed.  10,  661. 


Sanction 
of  Court. 


Sometimes,  too,  the  previous  sanction  of  the  Court 
is  necessary,  as  where  the  intended  action  is  for  the 
benefit  of  an  estate  which  is  being  administered,  or 
where  a  receiver  has  been  appointed.  Furthermore, 
an  action  must  not  be  premature  or  it  maybe  vexatious. 
Thus  in  HilXiourd  v.  Harrison,  21  Ch.  D.  69,  C.  A-, 
the  sheriff  seized  under  a  fi.  fa.  against  a  son  goods 
Plaintiff  a  belonging  to  his  father.  The  father  gave  verbal 
notice  to  the  bailiff  that  he  claimed  the  goods,  and 
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the  next  day  tbe  sheriff  issued  an  interpleader 
summons.  Meanwhile  the  father,  who  was  a  solicitor 
(see  In  re  Swire,  MeUor  v.  Swire,  21  Ch.  D.  653, 
where  the  late  Master  of  the  Rolls  said  that  it  makes 
DO  difference  that  the  plaintiff  is  a  solicitor  when  the 
Court  is  satisfied  that  the  suit  is  not  instituted  for 
the  purpose  of  making  costs),  had  commenced  an 
action  against  the  sheriff  claiming  an  injunction 
restraining  him  from  remaining  in  possession.  Here 
as  the  father  ought  to  have  waited  to  see  the  re- 
sult of  the  interpleader  proceedings,  he  had  to  bear 
the  costs  of  the  motion  for  an  interim  injunction, 
which  had  been  granted  by  V.-C.  Hall.  See  also 
Glen  V.  Gregg,  21  Ch.  D.  513. 

Again,  in  a  writ  issued  on  the  spur  of  the  moment,  Fraud, 
and  under  the  influence  of  strong  feeling,  fraud  is 
sometimes  charged  inadvisedly.  Where  fraud  enters 
into  the  cause  of  action  before  the  writ  is  issued, 
much  thought  should  be  bestowed  upon  the  question 
whether  the  relief  sought  shall  be  based  on  the 
fraud,  or  whether  the  charge  of  fraud  shall  be  only 
subsidiary,  or  whether,  on  the  other  hand,  there 
should  be  no  allegation  of  fraud  introduced.  The  Result  of 
reason  being  that  if  the  relief  sought  by  the  *^  "ipng- 
action  is  based  on  fraud  the  failure  to  prove  it  is 
£atal ;  but  if  by  striking  out  of  the  action  the  charge 
of  fraud  there  is  sufficient  equity  stated  or  proved,  and 
the  charge  of  fraud  is  only  subsidiary,  it  is  a  matter 
only  Affecting  costs:  London  Chartered  Bank  of 
Australia  v.  Lempriere,  L.  R.  4  P.  C.  573. 

Even  if  the  plaintiff*  succeeds  in  obtaining  the  AUega- 
relief  prayed  for,  and  has  the  costs  of  the  suit  estob-^*' 
generally,  but  fails  to  establish  the  allegations  of  ^^^• 
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fraud,  he  must  pay  the  costs  occasioned  by  such 
allegations  having  been  made  (London  Bank  of  Avs- 
tralia  v.  LempHere,  referred  to  above) ;  or  for  the 
sake  of  simplicity  no  costs  will  be  given  to  either 
side,  where  but  for  the  allegations  of  fraud  the 
plaintiff  would  have  been  entitled  to  the  costs: 
CvZlingworth  v.  Lloyd,  2  Beav.  385;  Rawlins  v. 
Wickliam,  6  W.  R.  509.  But  if  a  man  makes  state- 
ments which  are  not  true,  and  which  he  ought  to 
have   known  were  not  true,  if  he   does   so   he   is 

Action  for  liable  to  an  action  for  deceit.  He  cannot  be 
allowed  to  escape  merely  because  he  had  good  in- 
tentions and  did  not  intend  to  defraud.  In  such  a 
case  charging  fraud  would  be  a  mistake ;  yet  suppos- 
ing the  statements  were  contained  in  the  prospectus 
of  a  new  company  (when  there  is  the  authority 
of  Lindley,  L.J.,  in  Smith  v.  Chadvnck,  20  Ch.  D. 
80,  for  saying  that  we  have  prospectuses  varying 
in  point  of  fraud  in  every  conceivable  degree,  many 
of  them   being  tissues  of  lies  from   beginning  to 

^^^'  end),  many  persons  might  charge  fraud  in  the  writ 

company,  in  an  action  for  damages  for  having  been  induced  to 
take  shares  in  a  company,  without  first  seeing 
whether  those  who  were  responsible  for  the  conse- 
quences knew  that  the  prospectus  was  fraudulent  or 
not.  This  should,  of  course,  first  be  ascertained,  or 
the  penalties  mentioned  above  as  to  costs  may  be 

Fraud  not  incurred.    In  a  word  fraud  should  never  be  assumed. 

a^umed.  ^^^  example,  when  a  bon&  fide  and  honest  instrument 
is  executed,  for  which  valuable  consideration  is  given, 
and  the  instrument  is  one  between  relatives,  the 
Court  cannot  say  that  the  difference  between  the  real 
value  of  an  estate  and  the  consideration  given  for  it 
is  a  badge  of  fraud :  Fry,  J.,  In  re  Johnson,  Oclden 
v.  OUlam,  20  Ch.  D.  397.    And  a  general  allegation 
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of  fraud  is   often    insufficient    to   amount  to    an  General 

aUeintion. 

averment  of  which  the  Court  ought  to  take 
notice:  Wallingford  v.  Mutual  Society,  5  App. 
Ca.  686.  And  as  to  pleading  fraud,  see  0.  19,  rr. 
22  and  23. 

And  even  in  the  simple  case  of  an  action  to  Action  for 
recover  money  paid  for  another  person  from  that 
person  or  his  representatives,  it  must  be  first  seen 
that  the  purpose  for  which  the  money  was  paid  was 
a  legal  one.  If  the  act  was  illegal,  as  in  the  case  of 
WiUiama  v.  WHZiams,  20  CL  D.  667  (the  cremation 
case),  the  money  cannot  be  recovered.  This  should 
be  thought  out  before  the  writ  is  issued. 

Supposing,  however,  that  all  the  material  facts 
relating  to  a  wrong  done  to  a  man,  for  which  there 
is  a  remedy  at  law  or  in  equity,  are  laid  before  the 
pleader,  the  first  thing  for  him  to  consider  is  what 
that  remedy  is,  or  if  more  than  one,  whether  they 
shall  be  jointly  sought ;  and  the  second,  whether  the 
present  is  the  time  to  seek  it,  having  regard  among 
other  things  to  the  Statute  of  Limitations.  See 
Heath  v.  Pugh,  7  App.  Ca.  235.  Afterwards  it  must 
be  determined  whether  the  relief  is  to  be  sought  on 
the  equity  or  common  law  side.  Indeed,  the  press  Court 
of  business  before  certain  judges  in  the  Chancery 
Courts  often  made  it  desirable  if  a  speedy  trial  was 
desired  to  consider  carefully  the  very  judge  in  whose 
Court  it  should  be  intituled.  By  0. 5,  r.  9i  actions  are 
in  future  to  be  assigned  to  the  judges  by  rotation. 
And  now  whether  a  writ  is  issued  in  the  Chancery  Choice  of 
Courts  or  on  the  common  law  side  does  not  so  much  ^^  ^' 
matter  as  it  used  to  do,  for  parties  have  now  no  such 
vested  interest  in  a  defence  arising  from  a  defect  of 
jariadiction  in  a  particular  court  as  ought  to  be  saved. 
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especially  if  that  defect  is  removed  during  a  pending 
suit:  Hurst  v.  Hursts  21  Ch.  295,  and  Judicature 
Act  1873,  s,  23,  ss.  3. 

Bank-  And  as  to  what  questions  arising  in  any  case  of 

Court  See  hankiTiptcy  should  be  tried  out  in  the  Bankruptcy 

p-  57.         Court,  and  what  should  be  allowed  to  be  tried  in  the 

High  Court,  see  Ex  parte  Armitage,  17  Ch.  D.  13, 

and  Ex  parte  Pricey  In  re  Roberts,  21  Ch.  D.  556. 

One  object      Having  made  up  his  mind  on  these  subjects,  the 

case  to*"*  pleader  should  express  himself  decidedly,  giving  his 

counsel      reasons ;  and  remembering  that  it  is  not  impossible 

that  one  of  the  objects  of  the  case  having  been  sent 

to  him  was  to  get  an  opinion  from  counsel  which 

could  be  shown  to  the  client  himself. 

It  is  well  known  to  solicitors  that  there  are  diffi- 
culties surrounding  almost   every   question,   which 
make  it  impossible  to  speak  with  absolute  certainty 
Confident  about  it.     It  is,  however,  a  bad  beginning  for  him 

opinion.  i  i    .  .  i  •        7/.  i  . 

who  advises  to  appear  to  mistrust  himself;  and  m 
giving  his  reasons  counsel  should  clearly  indicate 
which  of  two  courses  (should  he  suggest  more  than 
one)  is  the  better  to  adopt,  and  this  opinion  he 
should  give  firmly  together  with  authorities  for  it. 

PrimA  It  must,  however,  never  be  forgotten  in  advising 

H^^^t  may  litigation  that  because  a  person  seems  prim&  facie  to 

It  t!^        iiSiyQ  a  right  against  another  person  ex  debito  jus- 

titias,  that  primft  facie  right  may  be  rebutted.     A 

Instance,    good   instance   of  this  was  In  re   Oreat    Western 

(Forest  of  Dean)  Coal  Consumers*  Co.,  21  Ch.  D. 

769.     There  Fry,  J.,  decided  that  the  prima  facie 

right  of  an  unpaid  creditor  of  a  company  to  a  winding 

up  order  is  rebutted,  when  it  is  shown  that  a  large 

mass  of  other  creditors  oppose  the  making  of  such  an 
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order.    This  then  is  a  point  that  should  be  ascertained 
before  incurring  the  expense  of  putting  on  a  petition. 

It  is  also  well  to  state  in  the  opinion  on  the  case  Cotts  of 
what  the  endorsement  on  the  writ  ought  to  be,  ^ont  of 
whether  expressly  requested  to  do  so  or  not.     It  can  ^"^*- 
do  no  harm,  and  is  really  part  of  what  should  have 
been  asked  at  this  stage.    The  costs  of  the  indorse- 
ment on  the  writ  will  often  be  allowed  in  London,  at 
least  on  the  equity  side ;  but  in  many  district  regis- 
tries this  is  not  so.     The  most  important  step  in  an 
action  is  the  issuing  of  the  writ,  and  the  endorsement 
upon  it  may  sometimes  be  the  only  necessary  pleading. 
It  is  suggested  that  the  costs  of  settling  it  by  counsel 
should  be  allowed  in  every  case  in  the  Chanceiy 
Division  in  a  party  and  party  taxation :  and  inter- 
locutory applications  with  reference  to  it  discouraged. 

Especially  in  chancery  it  now  often  happens  that  Interlocn- 
immediately  upon  the  issue  of  the  writ,  some  inter-  JSx^ 
locutory  application  is  desirable.    For  example,  for  See  0. 52, 
the   appointment  of  a  receiver  or  for  an   interim  '* 
injunction,  as,  for  instance,  in  an  action  by  an  equit- 
able mortgagee  for  sale  or  foreclosure,  to  restrain 
dealing  with  the  legal  estate  till  next  motion  day. 
In  the  case  put  an  affidavit   would  certainly  be 
necessary,  stating  the  grounds  of  the  belief  that  the 
defendants  intend  to  part  with  the  legal  estate 
pendente  lite :  London  arid  Cov/nty  Banking  Co,  v. 
Lewis,  21  Ch.  D.  490.   This  was  done  under  Order  53, 
r.  8 ;  and  it  must  be  noticed  that  in  vacation  leave  VacAtion. 
can  only  be  obtained  from  the  judge  himself  and 
should  not  be  given  by  a  chief  clerk.     If,  however, 
an   order  giving  such    leave,    although    made    in 
chambers,  has  been  formally  drawn  up,  such  order 
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will  be  valid  as  being  an  order  of  a  judge :  ConoLcher 
V.  Conacher,  1881,  W.  N.  2. 

In  such  a  case  an  ex  parte  application  should  be 

« 

made  at  the  sitting  or  at  the  rising  of  the  Court  of 

the  judge  with  whose  name  the  writ  is  marked — 

perhaps  the  best  time  is  immediately  after  lunch — 

Leave  to    for  leave  to  serve  short  notice  of  motion  for  the 

notioe'of*    desired   purpose  with   the  writ.    This  is  generally 

motion,      granted  as  of  course.   See,  however,  Dawson  v.  BeesoUj 

'22  Ch.  D.  504 ;  31  W.  R  537,  from  which  it  appears 

that  the  leave  given  must  be  strictly  complied  with. 

Brief  to  be  Care  should  be  taken  that  the  brief,  endorsed  by 

registrar,    counsel,  is  handed  to  the  registrar  at  the  time,  to 

make  a  note  of  such  leave  having  been  given  as 

endorsed  on  the  brief. 

As  to  these  applications,  it  may  further  be  re- 
marked that,  if  the  judge  to  whom  it  is  desired  to 
make  the  application  has  left  his  Court,  he  will  yet 
not  unfrequently  grant  it,  if  the  brief  is  handed  to 
his  clerk  while  he  is  still  in  his  private  room  at  his 
Writ  must  Court.     Care  should  be  taken  that  the  writ  in  the 

be  issued 

before        action  has  been  actually  issued  before  the  application 

mide*'^^°  is  made,  as  if  not,  a  second   application  becomes 

necessary  when  this  omission  has  been  discovered, 

with  the  costs  of  which  the  opposite  party  cannot  be 

saddled. 

Usual  Ex  parte  injunctions  and  other  applications,  the 

taking  resijdt  of  which  might  cause  injury  to  the  other  side, 
•f  to  are  only  granted  upon  an  undertaking  by  the  party 
obtaining  them  to  be  answerable  for  the  amount  of 
such  injury,  should  it  afterwards  be  ascertained  that 
they  were  unnecessary;  and  a  plaintiff  cannot  dis- 
continue without  paying  the  damages  to  which  he 
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has  thus  rendered  himself  liable;  and  if  he  has 
obtained  an  interim  injunction  upon  the  usual  under-  Damages 
taking  as  to  damages,  a  reference  as  to  the  amount  of  mated!'* 
such  damages  will  be  ordered.  This  order  will  be 
obtained  on  motion,  and  several  months,  perhaps 
even  a  year,  after  the  date  of  the  discontinuance 
will  not  be  too  late:  Newcomen  v.  Coulson,  7  Ch. 
D.  764.  As  to  the  effect  of  delay  in  an  application 
to  enforce  an  undertaking,  see  Ex  parte  iTaZ^,  So  Irs.  J., 
June  9, 1883,  p.  532,  and  see  p.  252. 

Whether  damages  can  be  given  unless  there  has  When 
been  some  default  on  the  part  of  the  party  obtaining  „q^  m^n. 
the  injunction  (as,  for  instance,  that  there  could  be  no 
remedy  when  the  party  obtaining  the  injunction 
turned  out  to  have  no  title,  unless  he  had  beeii'guilty 
of  misrepresentation  or  suppression)  is  not  ^et  decided, 
although  the  late  Master  of  the  EoUs  evidently  thought 
they  could  not :  Smith  v.  Day,  21  Ch.  D.  421.  See  the 
femarks  of  James,  L.J.  in  Greaham  v.  Campbell,  7 
Ch.  D.  490,  and  TIte  Teign  Valley  Railway  Co.  v. 
Sauthwood,  19  W.  R  690. 

With  regard  to  the  form  of  the  endorsement  on  Fonn  of 
the  writ,  sec.  1  of  part  2  of  Appendix  "  A "  to  the  ment. 
Judicature  Acts,  gave  the  general  endorsements  in 
matters  assigned  to  the  Chancery  Division,  to  some 
of  which  a  claim  for  a  receiver,  injunction  or  account, 
or  all  three,  may  be  added  with  advantage.    It  must 
be  carefully  considered  whether  the  whole  of  the 
remedy  required  is  asked  for  by  the  writ,  in  case  a  Writ 
statement  of  claim  should  not  be  required,  and  judg-  for  eveiy- 
ment  be    obtained  upon  a  motion  for  judgmeiyt  ^^^^g 
Thus  in  an  action  for  foreclosure,  a  claim  for  posses- 
sion should  be  added :  Wood  v.  W/ieater,  22  Ch.  p. 
282.     Sec.  2  gives  the  endorsement  in  money  claims 

b3 
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(not  being  special) ;  sec.  4,  those  for  damages  and 
other  claims;    sec.   7,  special   endorsements  under 
Order  III.,  r.  6  (see  0.  20,  rr.  1,  2),  and  sec.  8,  the  en- 
See  Chap,  dorsement  of  character  of  parties ;  but  more  on  this 
^'  subject  will  be  found  in  the  chapter  upon  Writs  of 

Summons. 
Q^jjgr  It  used  to  be  the  old  custom  to  issue  a  writ  in  a 

methods  of  matter^  so  as  to  be  first  in  the  field.     Before  doing 
njiief.        this,  however,  and  so  pledging  the  client  to  one 
groove,  or  else  rendering  him  liable  to  pay  the  costs 
of  discontinuing  the   action,  the   safest  way  is  to 
assure  oneself  that  there  is  no  short  cut  by  which 
what  is  wanted   may  not   improbably  be  obtained. 
Thus,  A.  enters  into  a  binding  contract  with  B.,  to 
take  over  certain  property  at  a  price  to  be  ascer- 
tained by  two  valuers  or  their  umpire,  in  the  usual 
way,  or  failing  this  to  pay  such  price  therefor  as 
may  be  reasonable.     The  valuers  quarrel,  no  umpire 
Applicft-     is  appointed,  and  A.  and  B.  are  at  a  dead-lock.    In 
umpire       ^^^^  ^  coae,  before   instituting  a  suit  for  specific 
iinder        performance  under  the  second   half  of  the  above 
1/aw  clause,  why  not  apply  by  summons,  under  the  Com- 

aST**"*  mon  Law  Procedure  Act,  to  a  judge  to  appoint  an 
umpire  ?  Malins,  V.-C,  did  it  In  re  Metropolitan 
Bwildiv/g  Act,  Ex  parte  McBryde,  4  Ch.  D.  200, 
206,  and  it  has  been  done  since  in  unreported  cases. 
If  an  umpire  is  appointed,  a  value  will  be  fixed 
probably  within  a  short  time,  and  in  effect  everything 
will  have  been  obtained  that  could  be  got  by  the 
expensive  machinery  of  a  suit  for  specific  performance. 
Moreover,  if  such  a  summons  is  opposed,  the  Court, 
though  it  has  not  special  power  under  the  Act  to 
give  the  applicant  costs,  will  do  so  upon  the  principle 
that  if  a  vexatious  litigant  will  oppose  what  he  is  not 
justified  in  opposing,  the  other  party  shall  have  costs. 
See  0.  66. 
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But  it  does  not  invariably  follow  that  speedy '^^^'^ 
justice  is  obtained  by  summary  methods.    It  was  chaaer 
supposed  that  section  9  of  the  Vendor  and  Purchaser  ^^  ^^^^' 
Act,  1874,  would  afford  a  panacea  for  all  wrongs 
which  came  under  it,  that  would  take  effect  at  once, 
but  a  case  like  In  re  Burrotigha,  Lynn  &  Sextan,  5 
Ch.  D.  601,  shows  that  this  is  not  so.    The  section  Sec  9. 
enact»  that  a  vendor  or  purchaser  of  realty  or  lease- 
holds in  England  or  their  representatives,  may  apply 
summarily  to  a  Chancery  judge  in  chambers,  as  to 
any  requisition  or  claim  for  compensation,  or  other 
question  connected  with  the  contract  (not  affecting 
the  existence  or  validity  of  the  contract),  and  the 
judge  may  dispose  of  the  same  with  or  mthout 
ordering  costs.     In  the  case  quoted  the  sale  took 
place  on  May  6th,  1873,  and  a  summons  was  taken 
out  on  May  25th,  1875,  to  have  it  declared  that  the  ^  *<>. 
purchaser's  requisitions  had   been    sufficiently  an-  of  uuwer 
swered.    Affidavits  were  filed  by  both  parties,  and  ^  "q'»»«- 
several  of  the  deponents  were  cross-examined.    The 
late  Master  of  the  Rolls  on  November  25th,  1876, 
refused  to  hear  the  evidence  upon  the  affidavits  filed 
since  the  summons  was  taken  out  and  the  cross- 
examination  on  such  affidavits,  and  held  that  a  good 
title  had  been  shown.     On  the  case  coming  before 
the  Court  of  Appeal  on  April  14th,  1877  (four  years 
after  the  sale),  it  was  held  also  that  a  good  title  had 
been  shovm,  but  that  the  evidence  rejected  by  the  Evidence 
M.R.  was  admissible,  for  whatever  could  be  done  in  Bummoiw. 
chambers,  upon  a  reference  as  to  title  under  a  decree, 
could  be  done  upon  proceedings  under  this   Act. 
This  case  is  noticed,  not  as  being  likely  to  be  again 
in  point,  as  the  leiurned  judges  in  the  Court  of  Appeal 
stated  in  their  judgment  that  the  effect  of  this  sec- 
tion was  to  shorten  proceedings  by  doing  away  with 
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the  necessity  of  a  suit  and  by  ordering  an  immediate 
reference  to  chambers,  which  could  before  only  have 
been  obtained  after  decree ;  but  to  show  that  until 
the  working  of  a  new  Act  has  been  ventilated  by  a 
little  useful  litigation,  the  remedy  attempted  to  be 
got  under  it  may  tarry  in  its  coming.  This  observa- 
tion does  not  apply  to  0.  65,  rr.  8 — 12. 

Eflfectof  It  may  be  further  said  with  reference  to  the 
and  Pur-  Vendors  and  Purchasers  Act  that  it  was  intended  to 
A**T^"  enlarge  the  summary  jurisdiction  of  the  Court 
Questions  as  to  whether  a  requisition  has  been  pro- 
perly answered,  or  whether  it  is  precluded  by  the 
conditions  of  sale  and  the  like,  should  be  tried  under 
it,  but  not  disputed  questions  of  fact.  Indeed  what- 
ever could  be  done  in  chambers  upon  a  reference  as 
to  title  under  a  decree  where  the  contract  was 
established  can  be  done  under  the  Act.     It  has  in 

fact  enabled  a  suit  to  be  dispensed  with,  and  allowed 
the  parties  at  once  to  put  themselves  in  chambers 

in  the  same  position  in  which  they  would  have  been, 

and  with  all  the  rights  they  would  have  had,  under 

9****L?' ,  a  decree.    For  example  when  a  fatal  objection  to  the 

invdstigat-  ^  ** 

ing  title,  title  has  been  upheld  by  the  Court  upon  a  summons 
oidered  ^^^der  this  Act,  the  purchaser's  costs  of  investigating 
the  title  were  ordered  to  be  paid  by  the  vendor  by 
V.-C.  Hall,  although  he  said  himself  that  he  doubted 
the  jurisdiction  of  the  Court  to  order  them:  In  re 
Higgina  &  Hitchman,  21  Ch.  D.  99. 

Convey-  The  summary  jurisdiction  of  the  Court  under  the 
Act*^  Conveyancing  Act,  which  can  be  obtained  on  sum- 
mons, must  not  be  forgotten,  an  example  of  which 
was  In  re  LiUvHxU'a  Settlement  Trusts,  1882, 
W.  N.  6,  nor  that  which  it  exercises  over  solicitors 
as  it8  o£Bcei*s.     See  Hints  to  Solictors,  Ch.  ii. 
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It  may  perhaps  be  convenient  to  state  here,  that  Method  of 

r^  I        1      •       1  obtaining 

before  the  assistance  of  the  Court  can  be  obtained  aasbtanoe 
where  no  suit  is  pending,  and  no  statute  gives  the  °'  ^^*^ 
right  of  proceeding  upon  petition  or  summons,  that 
the  issuing  of  a  writ  is  a  necessary  preliminary.  Writ 
There  is  however  an  exception  in  the  case  of  certain 
matters  regarding  infants  which  can  be  done  upon 
petition.    Motions  can  only  be  made  by  the  plain-  Motions, 
tiff   or    defendant   in  an  action.      Appeals  to   all  Appeals. 
Courts,  except  the  House  of  Lords,  which   latter 
appeal  is  by  petition  signed  by  two  counsel,  are  by 
motion. 

Assuming,  however,  that    the    case  laid  before 
counsel  does  not,  in  his  opinion,  resolve  itself  into 
one  in  which  any  summary  application  should  be  Summary 
made  (and  here  it  may  be  oteerved  that,  if  upon  ^^^^ 
careful  consideration  of  the  papers  sent  he  comes  to 
the  conclusion  that  some  summary  application  ought 
to  be  made,  he  should  communicate  forthwith  with 
his  client,  and  not  wait  to  advise  on  the  case  :  and  of  When 
course,  if  he  wants  further  information,  he  should  infonna- 
ask  for  it,  and  not  advise,  as  is  sometimes  done,  upon  ^^°^ 
a  hypothetical  case)  he  must  set  himself  to  what  is 
usually  called  the  advising  on  the  case. 

The  advantages  of  sending  a  case  to  counsel  direct,  Conntry 
without  the  intervention  of  the  London  agent,  must  ^®°** 
here  suggest  themselves  to  the  country  solicitor.  He 
is  able  to  choose  the  cotmsel  to  whom  he  will  go,  and 
to  communicate  with  him  by  letter  upon  any  little 
point  that  may  have  accidentally  escaped  his  notice, 
or  which  may  have  come  to  the  knowledge  of  his 
client  subsequently  to  sending  off  the  case ;  and  thus 
delay  is  avoided  and  expense  saved. 
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For  obvious  reasons,  however,  the  London  agent 
will  not  endorse  this  recommendation,  which  is, 
nevertheless,  now  very  generally  acted  upon. 

Advantage      Direct  communication  with  the  client  is  advanta- 

oomn^-  gGous,  too,  where  there  may  be  no  cause  of  action, 

cation        although  the  ultimate  client,  who  is  probably  known 

country      ^  ^^e  country  solicitor,  may  have  suffered  a  wrong ; 

*^d^^*r'^  t  ^  ^^^^  should  be  thoroughly  explained  through  as 

few  channels  as  possible,  for  it  is  not  sufficiently 

understood  by  those  who  embark  in  litigation.    Too 

often  the  client  finds  himself  engaged  in  an  action 

without  realizing  it  or  underatanding  the   conse- 

Where  no  quences  that  may  follow.     It  often  appeal's  for  the 

:r/     first  time  from  the  judgment  that  there  was  reaUy 

no  cause  of  action,   and  not  that  the  evidence  in 

support  of  the  alleged  cause  of  action  was  insufficient 

Where       For  example,  in  a  case  of  negotiation  as  distinguished 

tion^MdiB-  t^om  contract,  there  can  be  not  only  no  decree  for 

tinguiahed  specific  performance,  but  no  action  for  damages: 

contract     May  V.  Thowson  (the  sale  of  a  medical  practice),  20 

Ch.  D.  706.     In  such  a  case  what  would  be  the  use 

of  an  action  ?   This  should  be  told  the  client.    It  could 

have  been  learnt  from  his  evidence  if  properly  sifted. 

Action  Again,  an  action  may  be  partly  good  and  partly 

gwd^and    ^^'  ^  ^^  ^^  ^^  Count  UEpineuU,  Padman  v. 

partly  bad.  D'Epirieuil,  20  Ch.  D.  759,  where  it  was  held  that 
a  written  instrument  charging  *'  all  his  present  and 
future  personalty"  to  secure  to  the  plaintiff  such 
future  debts  as  might  be  incurred  to  him,  availed 
only  to  charge  the  property  of  the  debtor  at  the  time 
of  the  making  of  the  instrument. 

« 

Moreover,  an  application  must  not  be  addressed  to 
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the  Court  to  do  a  thing  which  in  itself  it  might  be  most  J«™dic. 
desirable  to  have  done,  and  which  indeed  should,  if  Court, 
possible,  perhaps  be  done,  without  ascertaining  first 
that  the  Court  has  jurisdiction  to  make  the  order  it 
is  asked  to  make.    For  instance,  the  Court  will  not  Repw^ 
give  the  trustees  of  a  settlement  of  monies  to  be 
invested  in  land  power  to  expend  part  of  the  capital 
monies  in  necessary  repairs,  although  houses  on  part 
of  the  property  already  bought  may  be  tumbling 
down :  see  Drake  v.  Trefusis,  L  K  10  Ch.  364,  and 
In  re  Ledie'e  Settlement  Trusts,  2  Ch.  D.  185,  where 
the  true  rule  is  given;  and  in  the  case  of  an  infant.  In 
re  Jackson,  Jackson  v.  Talbot,  21  Ch.  D.  186. 

Again,  the  Court  will  not  make  an  allowance  out  AUow- 
of  a  lunatic's  estate,  however  superabundant  for  his  of  lunatic's 
support,  to  one  of  his  next  of  kin  who  is  in  very  ««^*«- 
distressed   circumstances  and   a  very  fit  object  of 
charity  (as  for  instance  an  aged  cousin  a  clergyman), 
unless,  perhaps,  in  the  case  of  a  brother  or  sister  or 
child.      And   yet  the    Court    may  authorise    such 
expeoditure  in   connection  with   his  property  as  a 
contribution  towards  the  building  of  a  church,  be- 
cause the  erection  of  a  church  increases  the  value  of 
the  house  property  in   the  neighbourhood:   In  re 
Evans  (a  person  of  unsound  miud),  21  Ch.  D.  299. 
Such  an  application  as  this,  therefore,  ought  never  to 
be  attempted. 

Another  misapprehension  is  because  a  case  is  a  hard 
case  tJiat  therefore  a  Court  of  equity  can  necessarily 
give  relief,  even  if  a  plausible  reason  for  so  doing  is 
forthcoming.     Thus  when  the  trustees  of  a  marriage  a  hard 
settlement  which  authorised  them  to  invest  in  the  °'^' 
shares  of  a  trading  company  bought  bank  shares 
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which  were  transferred  into  their  names,  and  the 
articles  provided  that  the  bank  should  have  a  first 
charge  on  the  shares  of  any  shareholder  for  monies 
owing  to  it  from  him  alone,  or  jointly  for  any  other 
When  person,  and  when  a  share  was  held  by  more  than  one 
^^t^e.'  pei3on  for  monies  owing  from  aU  or  any  of  the  holdera. 
One  of  the  trustees  was  a  partner  in  a  firm  which 
owed  the  bank  a  debt  which  had  arisen  long  after 
the  purchase  of  the  shares.  In  such  a  case  the  bank 
has  a  lien  on  the  shares  for  the  debt  of  the  firm, 
however  hard  it  may  seem  to  be :  New  London  and 
Brazilian  Bank  v.  Brocklebank,  21  Ch.  D.  302 ;  and 
no  application  to  the  Court  could  benefit  the  cestuis 
que  trustent  These  are  simply  instances  of  cases  in 
which  litigation  may  be  rushed  into  without  hope  of 
ultimate  success ;  and  this  need  not  have  been  done  if 
all  the  circumstances  had  been  ascertained  and  con- 
sidered beforehand. 

AdminiB-        Again,  if  the  relief  required   must  be  obtained 
^1^^       within  a  given  time  to  be  of  practical  use,  it  must 
be  ascertained  that  the  method  by  which  it  is  sought 
will  admit  of  the   required  amount  of  expedition. 
For  example,  it  is  no  use  to  institute  an  administra- 
tion action  unless  the  time  it  will  take  is  a  matter  of 
When  time  no  moment    The  procedure  in  the  ofl&ces  of  the 
eseentuL    ^j^^f  clerk,  the  registrar,  the  Chancery  paymaster, 
and,  finally,  of  the  taxing  master,  are  quite  sufiScient 
to  account  for  delay  without  laying  any  blame  on  the 
adjournments  often  pressed  for  by  the  other  side. 

It  should  not  be  advised  either  to  bring  funds 
into  Court  unless  there  is  reasonable  ground  for  so 
doing ;  as  the  leaning  of  the  Court  has  lately  been 
rather  to  get  rid  of  a  fund  where  there  are  proper 
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trustees  to  take  care  of  it :  Hall,  V.-C,  In  re  Braith- 
waUe,  Braithwaite  v.  WaUis,  21  Ch.  D.  121. 

Finally,  if  it  is  all  important  to  the  applicant  that  Cases  ol 
his  application  to  a  Court,  if  made,  should  be  sac-  ^o^  ditB- 
cessful,  he  should  be  advised  accurately  as  to  the^^^- 
difficulties  of  his  case,  and  as  to  his  chances  of  success 
in  it  How  can  a  strong  opinion  be  given  on  either 
one  side  or  the  other  in  a  case  like  In  re  Clarke^  21 
Ch.  D.  823,  where  Kay,  J.,  said  at  the  commence- 
ment of  his  judgment  that  a  case  of  that  kind 
certainly  placed  the  Court  in  as  great  a  difficulty  as 
any  case  which  ever  came  before  it?  This  is  quite  a 
different  class  of  case  to  that  in  which  an  application 
is  made  to  the  Court  under  some  rule  and  order. 
There  the  loser  is  penalised  by  having  to  pay  costs, 
but  that  is  probably  the  measure  of  the  loss  he  has 
incurred.  In  an  important  matter  and  one  of  great 
difficulty  the  client  sliould  be  fully  apprised  of  the 
difficulties  to  begin  with.  If  he,  after  having  learnt 
them,  then  elects  to  go  on,  that  is  his  affair.  This 
subject  will  be  continued  in  the  chapter  which  fol- 
lows, called  '^  Advising  on  Case." 

After  October  24, 1883,  great  care  will  have  to  be 
taken  in  advising  the  institution  of  a  general  admin- 
istration action,  as  a  summons  at  chambers  can 
determine  almost  any  question  affecting  the  interests 
of  a  creditor  legatee  next  of  kin,  or  which  arises  in 
the  administration  of  an  estate  or  trust.  See  0.  65, 
rr.  8—12. 
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policy  have  been  decided  judicially  not  to  be 
What  18     80 ;    as,   for   instance,   a   covenant   not   to   revoke 

a  will:  RobiTison  v.  Ommanney,  21  Ch.  D.  780. 
Contract  As  an  instance  of  a  contract  not  against  public 
claim  com-  policy  (viz.,  not  to  claim  compensation  under  the 
penaation   Employers'  Liability  Act,  even  in  case  of  death),  see 

under  Em-  ^    .\,  ,  «     ,     "l   ^     ',        ^  ^    ^   ^    ^^^        [ 

pioyers'  Gnffiihs  V.  Earl  of  Dudley,  9  Q.  B.  D.  357.  As  to 
i^Tsso  ^^^^"^  by  loan  societies  consisting  of  more  than  twenty 

members,  not  registered  under  the  Companies  Acts, 

upon  promissory  notes,  which  generally  do  not  lie,  see 
Com-  Shaw  V.  BeTison,  W.  N.  1883, 108.  Again,  what  is 
S^^°^  *  *he  effect  of  what  is  generally  called  compounding  a 

felony  is  far  from  settled  now.  See  Flower  v.  Sadler, 

9  Q.  B.  D.  83. 

What  is         And  what  is  unjust  and  unreasonable  in  a  contract 
^^^^  is  not  free  from  doubt    Leave  to  appeal  is  however 
able.         generally  given  in  such  cases :  Brovm  v.  Manchester 
cmd  Sheffield  RaUioay  Co.,  9  Q.  B.  B.  230. 

RdationB       Tn  advising  on  a  case  one  of  the  first  things  to 

jn  which 

paitieB  look  at  is  the  relation  in  which  the  parties  stand  to 
■**°?^u    one  another.     Thus,  in  Martinson  v.   Clowes,  21 

one  to  the 

other.  Gh.  D.  837>  the  sale  of  property  at  auction  under  the 
direction  of  a  building  society  as  mortgagees  to  the 
secretary  of  the  building  society  was  held  not  to 
be  maintainable.  And  yet  there  was  no  proof  of 
undervalue,  and  the  secretary  bid  perfectly  openly. 
Contra,  see  BosweU  v.  CoaJcs,  23  Ch.  D.  302. 

Ex  nquo  Illustrative  of  the  first  diflSculty  referred  to  was 
the  case  of  Chard  Bros,  v.  Jervis,  which  was  argued 
before  Field,  J.,  and  Huddleston,  B.,  in  the  Queen's 
Bench  Division,  on  Feb.  9th,  1882.  It  was  an 
appeal  by  a  debtor  from  a  committal  order,  in  which 
it  appeared  that  his  wife  was  very  well  off,  but  that 
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the  appellant  himself  was  an  uncertificated  bankrupt, 
who  hunted  and  kept  a  stud  of  horses.  The  respon- 
dent was  a  judgment  creditor  for  £29,  for  oats  and 
other  things  supplied  to  him.  The  appellant's  affidavit 
proved  the  circumstances  of  the  case,  and  that  since 
his  bankruptcy  in  1874  he  had  not  acquired  any 
money  or  property  whatever,  and  that  he  was  depen- 
dent upon  his  wife  for  whatever  he  had.  Field,  J.,  is 
reported  in  a  morning  paper  of  the  following  day  to 
have  said  to  appellant's  counsel,  "  I  am  sure  you  are 
too  much  cf  a  gentleman  to  approve  of  such  con- 
duct," in  reply  to  an  observation  by  him  to  the 
effect  that  there  was  no  proof  that  the  debtor  had 
settled  anything  on  his  wife,  and  that  the  case  was 
brought  forward  on  a  question  of  law,  and  not  to 
uphold  the  transaction.  Their  lordships  not  only 
refused  the  appeal,  but  also  declined  to  stay  pro- 
ceedings pending  an  appeal  to  the  Court  above.  I 
ought  perhaps  to  say  that  this  case  was  overruled  by 
the  Court  of  Appeal  afterwards,  the  reason  being 
that  the  husband  made  an  affidavit  that  he  had  not  Courts  will 
hunted  for  six  years,  that  the  horses  he  had  were  decWe*a<> 
his  wife's,  and  that  he  had  no  club.  The  fact,  how-  cording  to 
ever,  that  it  was  overruled,  does  not  affect  its  value  juatice. 
for  the  purpose  for  which  it  is  cited. 

The  case  of  Knowlman  v.  Bluett,  L,  R.  9  Ex. 
307,  illustrates  this  also.  There  a  woman  was  to 
take  care  of  seven  of  her  illegitimate  children,  and 
their  £skther  was  to  pay  her  JG300  a  year  for  so 
doing.  The  arrangement  was  never  revoked,  and 
the  plaintiff,  having  taken  case  of  the  children, 
sued  for  arrears  due.  There  was  no  memorandum 
in  writing  of  the  bargain.  It  was  said  that  the 
action  was  not  maintainable,  as  being  a  contract 
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which  was  not  to  be  performed  in  a  year.     Black- 
bum,  Keating,  Mellor,  Lush,  Grove  and  Archibald, 
JJ.,  agreed  that,  as  the  plaintiiF  had  performed  her 
To  avoid    part  of  it,  it  would  be  unjust  if  she  could  not  ob- 
calities       ^^^  repayment  of  the  sums  she  had  expended ;  and 
working     although  the  declaration  was  in  form  upon  a  special 
justioe.       contract,  as  she  could  have  maintained  an  action  for 
money  paid  at  the  defendant's  request,  to  which  of 
course  the  Statute  of  Frauds  could  not  have  been 
pleaded,  a  rule  to  enter  a  nonsuit  was  refused. 

Ezecated        This  cage  goes  far  to  show  that  even  at  common 

conBidera-   .  .      ,  r>^  ^      •     i  i  i  •    •  •  i 

tion.  law,  in  1874,  judges  would  strain  a  pomt,  where  it 

was  possible  to  do  so,  to  prevent  a  technicality  work- 
ing injustice  (see  also  some  remarks  of  the  judges  in 
Quilter  v.  Heatley,  quoted  at  p.  18);  and  indeed,  since 
the  former  case  it  has  been  generally  thought  that 
the  Statute  of  Frauds  does  not  apply  when  an  action 
is  brought  upon  an  executed  consideration.     This,  at 
all  events,  is  the  opinion  of  the  learned  editor  of 
Judges       Chitty  on  Contracts,  ed.  10,  p.  70.     If  this  is  so,  it 
upon^tho*  seems  to  be  simply  a  general   application  of  the 
merita  of    principle  before  alluded  to.     There  is  now  so  strone 

the  case  .  .      .  ° 

it4elf.  a  tendency  to  decide  cases  upon  k  priori  prin- 
ciples (see  judgment  of  Bo  wen,  J.,  in  KiTig  v.  Spurr, 
8  Q.  B.  D.  p.  108;  also  the  judgment  of  Grove,  J.,  at 
p.  105,  in  the  same  case),  and  to  distinguish  the 
circumstances  of  the  case  that  is  being  tried 
from  those  of  any  other  cited  in  aigument,  that  it 
is  apparent  that  any  case  which  has  a  savour  of 
injustice  about  it  is  not  likely  to  be  an  object  of 
favour  to  him  upon  whose  decision  it  rests :  See  also 
the  case  of  WUUams  v.  Merder,  9  Q.  B.  D.  337,  on 
the  liability  of  the  separate  estate  of  a  married  woman 
for  debts  contracted  by  her  before  coverture. 
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This  is  particularly  noticeable  in  cases  like  NeviU  ^!^*^ 
V.  SneUingy  15   Ch.  D.   679,  where  the  equitable  pecUnt 
principle  of  relief  from  an  unconscionable  bargain,  **"• 
entered  into  with  an  expectant  heir,  was  applied  to 
the  case  of  money  lent  at  exorbitant  interest  to  a 
young  man.     In  the  case  {Flower  v.  BuUer)  imme- 
diately before  this,  in  the  same  volume  of  the  Law 
Reports  (15  Ch.  D.) — the  same  judge  who  tried  Nevill 
V.  Snelling — Denman,  J.,  is  reported  to  have  said, 
"  That  it  was  a  natural  and  reasonable  thing  that,  in  Wh^t  ii 
such  straights  as  they  then  were  in,  the  wife  should  andreMon- 
be  ready  to  raise  money  by  any  means  which  she  *^^*- 
might  have,  in  order  to  pay  off  the  deLts  that  were 
encumbering    her    husband    and    hei*self    in    their 
married   life,"   and  he  accordingly  made  the  order 
which  natural  justice  required,  that  a  liability  had 
been  incurred  by  a  married  woman  to  repay  money 
borrowed   under  such  circumstances,  and    that    to 
secure  such  she  could  give  a  valid  charge  upon  ex- 
pectancies. 

If  the  writer  may  be  permitted  to  say  so,  he  has  Appe»li 
long  thought  that  the  discretion  of  a  judge  of  first 
instance  is  now  acknowledged  by  Appeal  Courts  to 
have  grown  not  only  in  wisdom  but  in  extent,  and 
that  it  is  now  taken  to  have  a  jurisdiction  quite  un- 
known to  the  technical  lawyers  of  old  time.  The 
rule  as  to  there  being  no  appeal  for  costs  only  is 
merely  an  instance  of  this.  Jessel,  M.R.,  in  Harp- 
ham  V.  Shacklock,  says  at  p.  215  of  19  Ch.  D.,  "If 
we  were  to  vary  the  order  of  the  Court  below  as  to 
costs  when  an  appeal  on  the  merits  fails,  we  should 
practically  be  allowing  an  appeal  for  costs  only;''  and 
again,  in  Lkmover  v.  Homfrey,  in  the  same  volume 
of  the  Law  Reports,  he  further  observes,  "  We  cannot 
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vary  the  judgment  of  the  Court  below  as  to  costs- 
We  must  assume  that  the  judge  had  some  reason  for 
not  giving  costs.  He  may  have  thought  the  plead- 
ings too  long,  or  the  evidence  excessive.  They 
might  have  applied  for  leave  to  appeal  as  to  costs." 
And  if  this  is  so,  it  appears  now  more  than  ever 
necessary  to  present  a  case  to  the  Court  savouring 
of  justice  and  not  of  injustice ;  and  if,  unfortunately 
for  the  counsel,  and  still  more  for  the  client,  in- 
justice is  there,  to  be  quite  sure  that  he  can  show 
that  he  has  a  right  to  a  remedy  that  must  be  given 
him  and  cannot  be  kept  away  from  him.  See  the 
judgment  of  Hawkins,  J.,  in  Sharpe  v.  Birch,  8  Q. 
B.  D.  115: — "It  is  unfortunate  in  the  present  case 
that  the  affidavit  is  insufficient,  because  the  bill  of 
sale  was  an  honest  one,  and  yet  a  formal  and  tech- 
nical objection  must  prevail  It  is,  however,  desirable 
that  the  provisions  of  the  legislature  as  to  bills  of 
sale  should  be  strictly  enforced.'' 

Wording  And  here  it  may  be  remarked,  perhaps  not  inappro- 
priately, that  the  judges  still  consider  it  their  duty  to 
follow  the  exact  words  of  enactments,  and  not  to  make 
new  ones.  So  that  many  cases  of  apparent  hardship 
must  be  attributed  to  the  wording  of  the  statute, 
not  to  the  feeling  of  the  judges.  Thus  Grove,  J.,  in 
Moyle  V.  Jenkins,  8  Q.  B.  D.  117,  "We  have  not  to 
frame  the  Act,  but  to  interpret  it."  The  same  judge 
says,  in  Richards  v.  McBride,  8  Q.  B.  D.  122,  "  We 
cannot  assume  a  mistake  in  an  Act  of  Parliament." 
Hard  Nothing  is  more  certain  than  that  hard  cases  make 
STla^^'bad  law;  see  In  re  GrevUle,  L.  R  9  C.  P.  15, 
Jessel,  M.R  in  Ex  parte  Webster,  In  re  Harris,  22 
Ch.  D.  139,  said :  "  The  present  appeal  is  really  a 
temptation  to  make  bad  law.    It  is  a  very  hard  case 
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indeed  (cf.  Kirk  v.  Todd,  21  Ch.  D.  488).  If  I  could 
so  construe  the  Act  as  to  decide  in  favour  of  the 
appellant,  I  should  be  very  much  inclined  to  do  so. 
But  that  is  not  the  province  of  a  judge.  His  duty  is 
to  find  out  the  meaning  of  an  Act  of  Parliament 
without  regard  to  the  question  whether  it  may  not 
in  this  particular  case  produce  a  result  which  he  may 
think  contrary  to  the  intention  of  the  Legislature.'' 
And  in  the  construction  of  statutes,  there  is,  of 
course,  often  much  difficulty ;  but  the  rules  regula- 
ting their  construction  are  now  pretty  well  laid  down. 
For  example,  to  avoid  extending  the  meaning  of  a  Comtruo- 
statute  to  collateral  eflfects  and  consequences  beyond  gututes. 
the  scope  of  its  general  object  and  policy,  especially  They  mubt 
if  injurious  to  third  parties,  with  whose  interests  it  tended  in- 
need  not  and  does  not  profess  directly  to  deal,  Earl  ^^^'^^^ly- 
Selbome  in  East  and  West  India  Dock  Co,  v. 
HiU,  22  Ch.  D.  23 ;  or  to  avoid  extending  the  mean- 
ing of  the  words  ''  it  shall  be  lawful "  in  a  statute 
which  mean  nothing  more  than  the  words  themselves 
imply,  imless  something  in  the  context  makes  them 
words  of  obligation :  Julius  v.  Bishop  of  Oxford,  5 
App.  Ca.  214;  Loosemore  v.  Tiverton  and  North 
Devon  My.  Co.,  22  Ch.  D.  41.  See  also  the  remarks 
of  Cotton,  L.J.,  in  Sutton  v.  Sutton,  22  Ch.  D.  518. 
In  Humphreys  v.  Green,  10  Q.  B.  D.  160,  Brett, 
LJ^.,  said  that  there  could  be  no  judge  sitting  on  the 
bench  desiring  to  adjudicate  between  two  parties 
who  would  not  have  strained  every  effort  of  his  mind 
to  give  the  judgment  which  was  given  in  Munro  v. 
Fabian,  L.  R.  1  Ch.  35,  if  he  possibly  could. 

In  advising  on  case  a  difficulty  of  frequent  occur-  LiabUity 
rence  is  the  liability  of  intermediaries.  This  diffi-  meSuiei! 
culty  generally  arises  from  insufficient  particulars  of 

c 
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the  circumstances  being  given.  Davis  v.  Arting' 
stall,  1880  W.  N.  96,  affords  an  instance  of  this. 
There  the  plaintiff  sued  the  defendants,  who  were 
auctioneers,  to  recover  the  value  of  property,  which 
was  her  own  under  the  Married  Women's  Property 
Act,  aud  which  they  had  sold  by  auction  by  order 
of  her  husband.  The  judge  held  that  the  auctioneers 
had  a  possession  of  and  a  property  in  the  goods, 
although  they  were  not  sold  in  their  own  rooms,  and 
that  they  must  be  decreed  to  pay  the  wife  the  value 
of  the  goods  sold.  Surely  in  this  case  if  the  facts 
had  been  properly  represented  to  the  counsel  for 
the  defendants  this  action  would  not  have  been 
defended ;  as  it  appears  from  the  report  of  the  case 
that  they  had  been  indemnified  by  the  woman's 
husband  against  the  wife's  claim.  The  relation  of  the^ 
parties  therefore  should  always  be  carefully  noticed, 
and  the  exact  position  of  the  party  whom  it  is  sought 
to  charge  ascertained  at  the  outset. 

Natural         Another  good  thing  to  remember  in  looking  at 

inore^ex-    cascs  is,  that  natural  justice  may  be  represented  by 

actingthan  ^  circle,  concentric  perhaps,  but  whose  radius  is  far 

winity.       larger  than  even  that  of  the  circle  representing  equity 

as  administered  in  our  Courts,  while  that  representing 

equity  is  greater  in  extent  than  that  represented  by 

common   law  and  case  law;   statute   law  being  a 

smaller  one  still. 

I  mean  that  there  are  many  duties  of  imperfect 
obligation,  as  gratitude  and  kindness,  of  which  even 
equity  cannot  compel  the  observance;  and  others, 
such  as  secret  trusts,  against  which  it  has  ever  set 
its  face.  It  would  plainly,  therefore,  be  useless  to 
advise  any  application  to  a  Court  of  Equity  to  enforce 
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a  demand  of  any  such  duty,  though  none  the  less  is 
it  a  matter  of  natural  justice. 

An  instance  of  this  is  a  case  in  which  a  plaintiff  Where 
claims  damages  for  an  accident  against  a  defendant  as  ^mty 
having  a  duty  towards  him  to  supply  an  article  from  •»»*8- 
the  use  of  which  no  accident  could  happen.     The 
question    always  is,   whether  he  was  under  such 
obligation  legally,  although  he  might  appear  to  be 
morally.     See  Heaven  v.  Pender,  9  Q.  B.  D.  307 ; 
Ivay  V.  Hedges,  9  Q.  B.  D.  80. 

These  matters  are  represented  by  the  largest  circle,  Eqniuble 
and  by  the  next,  matters  assigned  by  the  Judicature 
Act  of  1873,  s.  34,  to  the  Chancery  Division,  as  for 
instance  the  taking  of  accounts.     It  would  be  wrong 
to  advise   the  issuing  of  a  writ  for  one   of  these 
matters  in  a  Common  Law  Court,  as  such  a  course 
might  lead  to  an  application  for  a  transfer,  which  will 
be  written  of  hereafter.    Lastly,  in  cases  specially  pro-  Statutory 
vided  for  by  particular  statutes,  as  for  instance  the  ^^  *  * 
Bankruptcy  Act,  1869,  it  would  be  manifestly  wrong  to 
advise  an  application  for  a  demand  which,  though  right 
according  to  the  principles  of  the  Equity  or  of  the 
Common  Law  Courts,  has  yet,  under  the  circumstances 
of  the  case,  been  specially  provided  for  by  that  statute, 
as  having  to  be  sought  in  the  Bankruptcy  Court 

Another  illustration  not  inapt  is,  that  each  case  Another 
resembles  a  star  throwing  out  rays  in  every  direction,  ii,J^.**^*" 
and  that  its  general  effect  cannot  ever  be  ascertained 
until  each  one  of  its  rays  has  been  carefully  traced. 
Tins  is  a  quaint  conceit,  and  as  a  foil  to  it,  and  so  as  Practical 
to  make  it  shine  out  more  brightly,  the  practical 
way  of  looking  at  a  case  is  next  suggested.     What  is 
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the  remedy  wanted  ?  Who  is  the  man  from  whom 
it  is  wanted  ?  What  is  his  position  relatively  to  the 
claimant?  Can  he  give  it?  In  other  words,  it  is 
no  good  suing  a  man  of  straw.  Let  it  be  granted 
that  judgment  is  issued  and  execution  levied. 
Upon  a  return  of  nulla  bona  (except  when  equitable 
execution  can  be  got,  which  will  be  treated  of  here- 
after), not  only  can  the  client  get  no  redress,  but 
costs  will  have  been  incurred  ;  so  that  he  is  in  a  worse 
position  than  he  would  have  been  had  he  never 
brought  the  action. 

Action  An  action  is  often  advised  simply  because  it  lies; 

be  brought  ^^*  *^®  purpose  for  which  it  is  brought  should  not 
except  for  be  lost  sight  of,  viz.,  to  obtain  a  remedy ;  for  instance, 
pm-po8e8.    d<^bt  and  costs ;  and  if  it  fails  to  do  this  it  fails  in  its 
object,  and  should  never  have  been  advised  at  all. 
It  may  not  be  the  duty  of  the  counsel  to  prescribe  a 
remedy,  and  to  specify  that  it  is  only  to  be  resorted 
to  in  the  case,  of  the  defendant  being  able  to  pay ; 
but  it  is  suggested  that  when,  as  often  happens,  it 
appears  from  the  facts  as  laid  before  him  in  the  case 
that  this  will  be  the  result,  the  adviser  should  take 
The  pnr-    notice  of  all  the  circumstances.     Again,  if  the  person 
be  ascer-     Seeking  reiiet  is  a  man  of  straw,  it  is  evident  that 
tained        upon  his  winning  the  case  depends  whether  he  can 
pay  costs  or  not.     In  fact  it  is  a  wager  action  so  to 
speak.    This  is  not  what  is  taught  by  the  Court  of 
Appeal  in  cases  like  Harlock  v.  Ashherry,  19  Ch.  D. 
84,  the  head-note  to  which  states  that  the  fact  that  an 
appellant  would  be  unable,  through  poverty,  to  pay 
the  costs  of  the  respondent  if  the  appeal  should  be 
unsuccessful,  is  in  itself  sufficient  ground  for  requir- 
ing security  for  costs. 
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A  common  class  of  cases  upon  which  counsel  CoMtnic- 
have  to  advise  is  the  construction  of  contracts  contracts, 
between  parties  where  rules  of  law  apply  which 
must  modify  the  language  actually  used  by  the 
parties,  though  the  extent  to  which  they  do  modify 
them  has  to  be  ascertained.  The  difficulty  is  not 
so  much  in  knowing  the  rules,  which  have  been 
settled  and  followed  probably  frequently  before,  but 
in  exactly  understanding  them  and  the  principles 
upon  which  they  rest  and  applying  them  to  the 
individual  case.  Thus,  where  a  contract  contains  a  lliastra- 
condition  for  payment  of  a  sum  of  money  as  liqui-  ^°' 
dated  damages  for  the  breach  of  stipulations  of  varied 
importance,  none  of  which  is  for  the  payment  of  an 
ascertained  sum  of  money,  the  general  rule  is  that 
the  sum  named  is  not  to  be  treated  as  a  penalty  but 
as  liquidated  damages.  This  is  well  settled  and 
involves  no  difficulty ;  but  whether  it  would  not  be 
tzeated  as  a  penalty  if  one  of  the  stipulations  was  of 
very  trivial  importance,  would  depend  upon  the  want 
of  importance  in  such  a  case.  And  here  there  might 
be  great  difficulty.  See  WaUis  v.  Smithy  21  Ch.  D. 
243.  All  the  parts  of  a  document  must  be  read 
together  unless  they  are  so  inconsistent  that  this 
cannot  be  done :  Brett,  L.  J.,  Weston  v.  Managers 
Man.  Ass.  IHstrict,  9  Q.  B.  D.  406. 

The  subject  of  accord  and  satisfaction,  too,  has  Accord 
given  rise  to  recent  litigation,  the  result  of  which  ?j^on!**^ 
shoidd  be  imderstood.  In  Ooddard  v.  O'Brien,  9 
Q.  B.  D.  37,  A  being  indebted  to  B.  in  £126  odd 
for  goods  sold  and  delivered,  gave  B.  a  cheque  for 
£100  payable  on  demand,  which  B.  accepted  in 
satisfaction,  and  this  was  held  to  be  a  good  accord 
and  satisfaction.    The  principle  is  that  a  creditor  Principle 

of. 
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cannot  bind  himself  by  a  simple  agreement  to  ac< 
a  smaller  sum  in  lieu  of  an  ascertained  debt  of  lai 
amount,  such  an  agreement  being  nudum  pact 
But  if  there  is  any  benefit  or  even  any  legal  p< 
bility  of  benefit  to  the  creditor  thrown  in,  that  a< 
tional  weight  will  turn  the  scale  and  render 
consideration  sufiicient  to  support  the  agreement. 

Conditions  jt  ig  most  necessary,  too,  before  advising 
issuing  of  a  writ,  except  perhaps  for  the  purposi 
bringing  about  a  speedy  settlement,  that,  as  is  so 
times  pleaded  in  statements  of  claim,  all  condit 
should  have  been  performed  and  fulfilled,  and 
things  should  have  happened,  and  all  times  ela] 
necessary  to  entitle  the  plaintiff  to  have  the  relie 
asks  for.  As  an  instance  of  a  condition  preceden 
an  action  being  maintainable,  see  Babbage  v.  d 
bourn,  4  Q.  B.  D.  236.     Many   of  the  public  j 

Notice.       require  notice   of  action   to   be  given   before 
action  or  suit  can  be  commenced,  and  within  a  ti 
time  from  the  cause  of  action  having  arisen; 
Acts  like  the  Employer's  Liability  Act,  1880: 
Moyle  V.  Jenkins,  8  Q.  B.  D.  116;   and  for  v 
defects  in  a  notice  will  not  render  it  invalid, 
Stone  V.  Hyde,  9  Q.  B,  D.  76  ;  Clarkaonv,  Musgr 
9  Q.  B.  D.  386.     And  there  are  many  others  wh 

Time.  although  not  compelling  such  notice,  make  the  t 
within  which  it  can  be  brought  shorter  than  us 
e.g.,  the  statute  9  &  10  Vict.  c.  93,  s.  3,  which  en 
that  an  action  for  causing  death  wrongfully  mus 
brought  within  twelve  months  after  such  death, 
also  Weights  and  Measures  Act,  1878,  s.  61, 
Public  Health  Act,  1875,  s.  264,  and  Flovfer  v.  L 
Board  of  Low  Leyton,  5  Ch.  D.  347. 
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In  a  word,  whenever  it  is  proposed  to  bring  an 
action  against  any  one  acting  under  the  authority  of 
any  Act  of  Parliament,  such  Act  should  be  looked 
into  first  to  see  whether  any  and  if  so  what  notice  is 
required,  and  if  any  limits  are  therein  fixed. 

But  there  are  manyothercases,notunderanystatute,  Demand 
where  a  demand  should  be  made  before  the  issuing  j^^^^ 
of  a  writ.    This  necessity  often  arises  from  the  very  writ 
words  of  the  contract  sought  to  be  enforced,  e.g.,  the  Compul- 
common  clause  in  a  fire  insurance  policy  to  refer  to  enoe  to 
aibitmtion  before  bringing  an  action  for  the  damage  ^- 
caused    by  fire.    In  trover  and  detinue  especially  Trover, 
should  this  care  be  taken,  for  in  trover,  where  the 
defendant  has  originally  got  possession  of  the  pro- 
perty sought  to  be  recovered  in  no  unlawful  manner, 
it  will  be  necessary  to  have  evidence  at  the  trial  of 
the  action  that  he  refused  to  deliver  it  up ;  as  this 
will  show  conversion  on  his  part.     In  detinue,  proof  Detinue. 
of  a  demand  and  a  refusal  thereof  is  often  perhaps 
the  best  evidence  of  the  detention  alleged.    The  in- 
stances before  given  are  only  intended  as  examples 
taken  almost  at  random,  which  speak  for  themselves ; 
but  in  a  large  proportion  of  cases  the  plaintifi^  may 
by    letters  judiciously    written,   or  by    something 
judiciously  done,  put  himself  in  a  more  favourable 
light  with  the  Court,  at  starting,  than  his  adversary- 
The  writing  of  such  letters  or  the  doing  of  such 
things  may  well  be  advised  in  the  opinion  on  case. 

As  a  further  instance :  If  A.  buys  a  horse  from  B.,  Hone 
which  is  warranted  by  him  to  be  sound,  for  £50,  and 
it  turns  out  to  be  unsound,  and  A.,  as  is  frequently 
done  in  the  countiy,  returns  the  horse,  and  B.  lets  it 
remain  in  his  stable,  and  then  A.  sues  B.  for  the  £50, 
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they  will  both  have  done  what  they  ought  not.  A. 
should  have  given  B.  notice,  and  then  have  sold  the 
horse  and  sued  B.  for  the  difference  between  the 
£50  and  expenses  of  keep  and  sale  and  what  the 
horse  sold  for,  and  B.  should  not  have  let  A.  bring 
the  horse  back,  or  if  he  could  not  prevent  it  and 
meant  to  plead  that  the  horse  was  sound,  should  have 
put  it  at  livery  and  have  given  notice  to  A.  of  this, 
and  that  it  would  be  sold  in  due  course,  and  that  he 
would  hold  him  (A.)  answerable  for  expenses  and  loss- 
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Again,  before  bringing  an  action  the  evidence  that 
can  be  adduced  in  favour  of  the  plaintiff  must  be 
carefully  considered.  For  example,  it  would  be  no 
use  for  a  person  to  make  a  claim  against  the  estate 
of  a  dead  man  unless  the  claim  was  sustained  by 
something  more  than  the  depositions  of  the  claimant. 
Unless  there  is  some  corroboration  of  it,  or  something 
to  satisfy  the  Court  that  the  claim  is  literally  true, 
it  can  take  no  notice  of  it  or  give  any  relief  upon  it : 
In  re  Whittaker,  WJdttaker  v,  Whittaker,  21  Ch.  D. 
663.  Also  in  the  case  of  a  principal  it  should  clearly 
be  seen  that  he  is  liable  for  the  act  done  by  his 
agent  or  the  servant  of  his  agent  if  an  attempt  is 
being  made  to  fix  him  with  the  liability.  Upon  the 
latter  part  of  the  subject  see  Percival  v.  Hughes,  9 
Q.  B.  D,  441. 


Capacity  Again,  defendants  may  be  liable  in  one  capacity  if 
defendant  ^^^  ^^  another.  As,  for  example,  if  not  as  surveyors  of 
iH  liable,  the  highway  for  negligence  in  not  keeping  an  iron  flap 
of  a  water  meter  in  a  proper  state,  they  are  in  their 
capacity  as  the  authority  for  watering  the  streets,  for 
they  had  placed  the  flap  there  in  that  capacity:  Black- 
more  v.  Vestry  of  Mile  End  Old  Town,  9  Q.  B.  D.  451. 
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The  maxim,  he  who  seeks  equity  must  do  equity,  is  ^^JJ^^^® 
now  of  much  more  general  application  than  formerly,  tion  of  aU 
owing  to  the  growing  feeling  among  the  judges  that  ^^''^'^ 
each  case  should  be  decided  upon  its  own  merits, 
and  also  from  the  effect  the  Judicature  Acts  have 
had  in  bringing  equitable  principles  into  relief  almost 
at  the  expense  of  legal  ones ;  as  well  as  from  the 
appointment  of  so  many  equity  counsel  as  judges  on 
the  common  law  side.  Enough  consideration  is  not 
generally  paid,  indeed  too  much  cannot  be  paid  to 
section  24,  s.-8.  4,  of  the  Judicature  Act  of  1873 : 
"The  said  Court  respectively,  and  every  judge 
thereof,  shall  recognise  and  take  notice  of  all  equit- 
able estates,  titles  and  rights,  and  all  equitable  duties 
and  liabilities  appearing  incidentally  in  the  course  of 
any  cause  or  matter  in  the  same  manner  in  which 
the  Court  of  Chancery  would  have  recognised  and 
taken  notice  of  the  same  in  any  suit  or  proceeding 
duly  instituted  therein  before  the  paasing  of  this 
Act"     See  0.  20,  r.  6. 

WiUiama  v.  Snowden,  W.  N.  1880,  p.  124,  is  a  waiiaftisv. 
good  instance  of  what  this  sub-section  means.  Lord  ^''*^^'''^* 
Coleridge  said  in  that  case,  which  was  one  of  eject- 
ment, "  This  is  an  equitable  right,  a  right  to  have 
specific  performance  of  an  agreement  'appearing 
incidentally  in  the  course  of  the  cause.'  How  can 
the  creditor,  in  the  face  of  that  enactment,  refuse  to 
recognise  it."  It  was  argued  that  the  right  must  be 
claimed  according  to  the  forms  of  procedure  given 
by  the  Judicature  Acts,  and  that  otherwise  the 
pbuntiff  is  placed  at  a  disadvantage  in  not  knowing 
what  he  has  to  meet.  It  was  decided,  however,  that 
effect  must  be  given  to  the  equitable  right,  appearing 
as  it  did  in  the  course  of  the  cause. 

c  3 
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The  writer  remembers  a  conveyaDcer  of  eminence 
who  used  invariably,  in  going  through  an  abstract  of 
title,  to  test  each  deed  with  a  list  of  twenty-six  tests, 
which  commenced  as  follows: — 'Examination  of 
originals,  stamps,  executions  and  attestations,  do. 
in  case  of  powers,  receipts— endorsement  of,  regis- 
tration— dates  of"  It  may  have  been  a  tedious 
plan,  but  it  certainly  was  a  safe  one,  and  it  is 
suggested  that  in  advising  an  action  the  case  should 
be  tested  as  follows: — What  is  desired  to  be  got? 
From  whom  ?  Can  he  give  it  ?  What  will  he  say 
to  the  request  ?  May  he  not  set  up  some  equitable 
defence  ?  if  so,  what  ?  Is  this  the  time  to  issue  writ  ? 
Has  the  plaintiff  put  himself  in  the  best  position  he 
can  by  letters  and  offers  of  settlement  ?  Does  not  any- 
thing remain  for  the  plaintiff  to  do  ?  What  evidence 
will  he  use  at  the  trial  ?  In  other  words,  the  case 
must  be  looked  at  from  all  points,  and  the  metaphor 
of  the  star,  referred  to  before,  must  be  ever  kept  in 
remembrance. 

No  more  diflScult  and  responsible  duty  than  ad- 
vising an  action,  speaking  generally,  falls  to  the  lot 
of  counsel.  He  has  to  deal  with  his  own  ultimate 
client,  probably  in  a  state  of  irritation,  with  his 
mind  scarcely  able  to  judge  in  an  unbiassed  way  of 
his  own  case ;  perhaps,  besides  this,  he  may  be  poor. 

The  opponent  is  at  arm's  length,  and  perhaps  can- 
not be  approached.  He  may  be  a  very  rich  man. 
His  own  solicitor  wishes  an  action  advised,  or  perhaps 
dislikes  the  idea  of  such  a  thing  in  his  office.  Even 
in  such  a  case  a  suggestion  made  with  tact — and 
this  is  what  above  all  things  is  required — may  avoid 
an  actioD,  by  which  two  persons,  and  perhaps  their 
families,  will  be  made  unsettled  for  six  months  or 
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80,  and  where  one  firm  of  solicitors — the  losers — will 
probably  lose  a  client. 

Nothing  irritates  a  man  more  than  to  lose  an 
action ;  no  letting  him  down  lightly  as  to  costs 
consoles  him.  Frequently,  though  a  man  win,  he 
objects  to  pay,  from  sheer  ignorance,  the  difference 
between  costs  between  solicitor  and  client  and  party 
and  party,  which  latter  only,  of  course,  he  will  have 
received.  It  is  not  the  best  class  of  man  generally 
who  is  litigious;  and  litigation  is  not  the  training  to 
make  a  man  generous,  or  even  reasonable.  There- 
fore, an  action  should  not  be  advised  except  as  a 
last  resource.  Then  calmly  and  lucidly  the  position 
of  the  client,  the  legal  aspect  of  his  wrong  and  what 
is  taken  to  be  his  remedy,  should  be  explained  to 
his  solicitor. 

It  appears  tolerably  clear  from  English  v.  Tottie,  Privilege^ 
1  Q.  B.  D.  141,  BurUm  v.   White,  1  Q.  B.  D.  427,  opi^rr^* ' 
Jenkina    v.    Bvshby,  2  Eq.    547,    and    Smith  v. 
Daniell,  18  Eq.  649,  that  if  privilege  is  pleaded, 
inspection  cannot  be  had  of  the  opinion  given  by 
counsel  in  reference  to  a  case — the  reason  being 
.that  he  is  the  agent  of  the  solicitor  employed  with 
a  view  to  litigation.     JenhiTis  v.  Bushhy  went  so  far 
as  to  decide  that  a  case  for  the  opinion  of  counsel, 
stated  in  reference  to  a  separate  litigation  about  the 
same  subject-matter  as  the  dispute  in  question,  and 
after  it  had  arisen,  was  privileged  from  production. 
Much  the  same  principle  is  referred  to  by  Quain,  J.,  Confiden- 
who,  at  p.  301  of  L.  R  9  Ex.,  is  reported  to  have  liunk^ 
said : — "  Confidential  communications  are  not  neces-  **""*• 
sarily  privileged,  but  if  they  are  made,  not  only  as 
(Xinfidential  communications,  but  with  the  view  to 
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or  in  the  contemplation  of  a  litigation,  they 
privileged." 


Opinion 
not  given 
in  contem- 
plation of 
litigation. 


Doctor's 
report. 


Intended 
actions 


It  was  also  the  opinion  of  Blackburn,  J.,  as 
pressed  in  the  same  case  {Maiden  v.  Great  NoHh 
Ry.  Co.),  that  a  confidential  communication  m. 
after  litigation  commenced  was  prima  facie  ] 
vileged.  And  if  this  is  so  of  confidential  commi 
cations  generally  (in  the  case  last  referred  tc 
was  the  report  of  some  doctors  sent  to  examic 
claimant  against  a  railway  company  for  inju 
sustained  in  an  accident),  stiU  more  is  it  true  of 
opinion  of  counsel  given  with  reference  to  propo 
litigation;  for  if  not  given  in  contemplation 
Utigation  it  is  perhaps  not  privileged,  if  FenTW 
London  and  Sovih  Eastern  Ry,  Co.,  L.  R.  7  Q 
767,  rightly  decides  that  documents  of  this  nat 
are  not  privileged,  unless  in  the  nature  of  insti 
tions  for  a  brief,  or  notes  for  a  case  to  be  laid  bei 
counsel.  But  in  a  later  case,  Friend  v.  Lotu 
Chatham  and  Dover  Ry.  Co.,  2  Ex.  D.  437,  the  re] 
of  a  doctor,  procured  by  a  solicitor,  as  to  the  inju 
of  a  plaintiff  in  a  railway  accident  was  held  to 
privileged.  Whether  the  opinion  of  counsel 
tained  when  no  litigation  was  as  yet  contemph 
is  protected  is  very  doubtful.  The  reader  is  refei 
to  the  decision  of  the  late  Master  of  the  RolL 
If  heeler  v.  Le  Marchant,  19  Ch.  D.  680,  and  als< 
the  case  of  Lentner  v.  Merfidd  (C.  A.),  May  6,  1) 
upon  privilege  generally,  and  to  the  chapter  on  \ 
covery. 

All  that  has  been  said  before  has  had  8p< 
reference  to  an  opinion  as  to  an  intended  action, 
of  course  this  is  only  one  small  part  of  the  opin 
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which  counsel  have  to  give.  Difficult  as  it  id  to  give 
any  directions  which  may  he  generally  useful  in  the 
former  case,  it  is  almost  impossible  in  this.  Still, 
the  following  observations  are  hazarded  as  being  the 
result  of  the  writer^s  own  experience ;  and,  as  having 
been  heretofore  considered  of  too  elementary  a 
character  to  appear  in  print,  some  at  least  of  them 
may  have  escaped  observation. 

When  an  opinion  is  demanded  of  counsel  in  a  non-  Opinion  in 
litigious  matter,  the  reason  often  is  because  the  ulti-  u^i^Jag 
mate  client  will  not  take  the  advice  of  his  solicitor,  matter, 
but  desires  to  have  it  strengthened  by  the  advice  of 
counsel.    In  such  a  case  it  is  more  than  probable  that 
he  will  ask  to  see  it  himself.     It  should  therefore  be  Object 
written  in  a  style  that  a  layman  will  understand,  and  show  it  to 
legal  terms  as  far  as  possible  avoided.    In  such  a  case  ^^^^^ 
the  first  thing  for  the  counsel  to  do  is  to  find  out  from 
the  papers  sent  what  his  client  wants  to  kuow,  and 
the  second  what  he  ought  to  have  wanted  to  know, 
whether  he  has  asked  it  or  not ;  for  often  by  the 
request,  "  and  to  advise  generally  upon  the  case,"  the 
client  thinks  that  everything  needful  is  asked  for. 

B^ving  found  out  the  questions  that  have  to  be  Method, 
answered,  the  next  thing  is  to  discover  the  answers 
to  them.  Tlie  simplest  plan  is  £6  go  to  the  best  and 
latest  text-book  upon  the  subject  and  see  what  is  said 
there ;  then  to  look  up  the  cases  referred  to  in  that 
or  any  other  text-book  on  the  subject,  and  see 
whether  the  circumstances  of  any  one  of  them  are 
not  similar  to  the  case  put.  It  is  not  intended  by 
this  suggestion  that  the  exercise  of  abstract  thought 
should  be  dispensed  with.  No  amount  of  diligence 
sjid  ingenuity  will  make  up  for  a  lack  of  reasoning 
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power ;  but  unfortunately  the  result  of  such  ezerci 
must  always  be  checked  by  cases  and  statutes  whi< 
are  the  only  valid  authorities  by  which  it  w 
have  ultimately  to  be  tested.  If  the  law  repoi 
are  kept  properly  noted  up  a  case  cannot  easily  1 
missed  when  once  the  right  scent  has  been  got  upo 
and  the  reasons  why  mistakes  are  made  are  general 
because  the  facts  of  the  case  upon  which  counsel 
asked  to  advise  are  improperly  or  insufficiently  pi 
before  him  ;  or  because  he  accepts  the  decision  in 
reported  case  as  governing  the  case  before  him,  whi 
it  was  really  given  upon  a  set  of  facts  not  on  all  fou 
with  those  in  his  case.  Some  cases  in  the  books  a: 
so  scantily  reported,  that  it  is  impossible  to  say  whi 
were  the  grounds  upon  which  the  judges  came  to  tl 
conclusion  that  they  certainly  did  come  to,  and  tl 
head-notes,  which  never  should  be  depended  upo 
of  others  are  plainly  insufficient  or  wrong.  Ft 
ofbener,  however,  some  little  circumstance  in  tl 
report  of  the  case  accepted  aa  ruling  the  point,  m 
sufficiently  perhaps  noticed  there,  is  overlooked.  I 
the  case  of  MarahaZl  v.  Berridge,  19  Ch.  D.  24; 
Baggallay,  L.J.,  conclusively  shows  that  Mr.  Justic 
Fry  decided  the  case  of  Jaques  v.  Millar,  in  6  CI 
D.  153,  upon  the  ground  that  if  a  memorandum  < 
agreement  bore  a  date,  the  term  agreed  to  be  create 
thereby  was  to  commence  from  the  date  of  the  agre< 
ment,  through  being  under  the  impression  that  i 
Blore  V.  Sutton,  3  Mer.  237 — 246,  the  memorandui 
there  contained  no  date.  He  says :  ''  I  should  my 
self  have  come  to  the  conclusion,  on  reading  th 
report  of  Blaise  v.  SuMon,  that  the  date  did  appea 
on  the  memorandum ;"  and  on  examining  the  bill  i 
appears  that  such  was  the  case.  Compare  Jesse 
M.K's  judgment,  p.  239.     Here,  then,  we  have  ai 
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instance  of  a  bad  report,  which  misled  even  so 
eminent  a  judge  as  Mr.  Justice  Fry,  and  being  acted 
on  by  him  was  the  authority  which  governed  the 
subject  from  June,  1877,  until  November,  1881. 
Propositions  are  often  stated  far  too  shortly  and  far 
too  broadly  in  head-notes.  Baggallay,  L.J.,  says  in 
Union  Bank  of  London  v.  Manhy,  13  Ch.  D.  241, 
"I  cei*tainly  cannot  accede  to"  the  general  proposi- 
tion stated  in  the  head-note  to  Hancock  v.  Ouervn,!' 

Mistakes  no  doubt  arise,  as  for  example,  the  one 
pointed  out  by  Jessel,  M.R,  In  re  Madras  Irriga- 
tion and  Canal  Go,,  16  Ch.  D.  702.  He  says 
there :  *'  The  case  cited  is  an  instance  of  a  mistake 
on  the  part  of  counsel,  transmitted  to  the  judge  and 
adopted  by  the  reports."  See  also  19  Ch.  D.  334, 
and  21  Ch.  D.  644,  where  the  late  Master  of  the  Rolls 
said  of  the  observations  attributed  to  Lord  Selbome 
in  Pike  v.  Dickinson,  that  he  did  not  understand 
them,  and  that  they  probably  are  incorrectly  re- 
ported. But  these  are  not  of  sufficient  importance 
or  number  to  be  dangerous  pitfalls  to  the  ordinarily 
wary  lawyer. 

To  rely  upon  the  Digests  for  the  effect  of  cases  Digests. 
dted  in  them  is  too  palpably  dangerous  to  need 
comment ;  but  it  may  be  remarked  that  very  often 
the  Law  Reports  Digest  is  relied  upon  to  give  all 
cases  which  have  been  overruled.  Unfortunately, 
unless  from  the  head-note  of  a  case  it  appears  that 
it  has  been  overruled  or  dissented  from,  although 
this  may  be  apparent  from  the  case  itself,  no  notice 
of  it  is  sometimes  taken  in  the  Digest.  Cooper  v. 
Macdonaid,  7  Ch.  D.  288,  illustrates  this.  It  prac- 
tically overrules  More  v.  Webster,  L.  R.  3  Eq.  267 ; 


40  ADVISING  ON  CASE. 

yet  under  the  heading  Curtesy,  in  the  Digest,  the 
latter  is  quoted  as  being  still  good  law,  and  no  men- 
Hon  of  its  having  been  disapproved  of  is  made. 

Two  cases  Digests  must  not  be  relied  on  in  advising  on  case, 
cited  aiid  even  reports  of  cases  must  not  always  be  taken 
to  contain  all  that  fell  from  the  learned  judge  during 
the  hearing  of  the  case.  See  the  remarks  of  the 
late  Master  of  the  Rolls,  1  Ch.  D.  47.  It  is  for  this 
reason  that  it  is  often  well  to  cite  two  cases  or  more 
as  authorities  for  any  proposition  not  thoroughly 
well  known,  as  it  is  improbable  that  in  the  reports 
of  both  cases  the  same  thing  should  have  been 
omitted. 

Style  of         In  advising  on  case  if  the  counsel  confines  his 
quoted.       Opinion  to  a  consideration  of  those  cases  which  are 
exactly  in  point  with  his  own,  it  is  quite  possible 
that  the  opinion  may  be  a  meagre  one  notwithstand- 
ing all  his  researches.    But  if  he  argues  from  the 
result  of  similar  cases  or  cases  which  are  only  par- 
tially in  point  as  to  the  result  of  his  own  case,  he 
Whiit  Is     should  carefully  explain  for  how  much  of  what  he 
*"*       says  there  is  authority,  and  for  how  much  his  client 
has  only  the  authority  of  his  own  opinion.     There 
are  many  points  even  now  which  are  not  yet  defi- 
nitely settled,  though   apparently  similar  ones  are 
well  settled.    A  case  like  In  re  Mdchu,  21  Ch.  D. 
842,  well  shows  the  danger  of  drawing  inferences 
from  the  one  class  of  case  as  to  the  result  of  the 
EzMnple    other.    The  example  there  was  the  following.    If  an 
notyet      estate  in  fee  simple  is  given  by  a  will  or  other 
■•***^      instrument  which  is  in  law  a  condition  subsequent 
defeating  the  estate  on  alienation  or  on  bankruptcy 
the  condition  is  void.    But  there  may  be  a  Umita- 
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tion  to  a  man,  not  of  his  own  property,  but  of  the 
property  of  another  until  he  shall  attempt  to  alienate 
or  become  bankrupt.  This  limitation  is  good  as  to  a 
life  estate,  but  there  is  no  authority  that  a  limitation 
in  fee  to  a  man  until  he  shall  alienate  or  become 
bankrupt  is  good.  And  this  point  was  not  deter- 
mined In  re  McuJiu,  and  must  therefore  be  one  of 
much  nicety.  It  would  therefore  be  a  great  mistake 
to  assume  that  because  the  limitation  above  alluded 
to  was  true  of  a  life  estate,  it  was  also  true  neces- 
sarily of  an  estate  in  fee. 

Whether  the  Statute  of  Limitations  has  or  has  not  Statute  of 
afifected  the  question  in  dispute  should  always  be^^^^' 
considered  when  advising  on  case.    Thus  in  Gibbs  v. 
GuUd,  9  Q.  B.  D.  59,  it  was  decided  by  the  majority 
of  the  Court  of  Appeal  that  in  an  action  to  recover 
by  way  of  damages  money  lost  by  the  fraudulent 
representations  of  the  defendant,  a  reply  to  a  defence 
of  the  Statute  of  Limitations  that  the  plaintiff  could 
not  discover  the  fraud  within  six  years  before  action, . 
and  that  the  existence  of  such  fraud  was  fraudulently 
concealed  by  the  defendant  until  within  such  six 
years,  was  good. 
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CHAPTER  III. 


PARTIES. 


When  endorsing  a  writ  the  first  thing  to  be  con- 
sidered is  who  are  to  be  made  parties  to  the  action, 
and  with  reference  to  this  Order  16  created  the  late 
practice,  which  is  but  little  modified  by  the  new 
Rules;  so  that  much  time  need  not  be  given  to 
looking  into  them  to  learn  the  present  system,  the 
chief  change  being  as  to  partners  and  infants. 


Pbdntiflb.  All  persons  may  now  be  made  plaintiffs  who  claim 
any  relief  jointly,  severally  or  in  the  alternative ; 
and  no  action  will  be  defeated  by  reason  of  the  mis- 
joinder or  nonjoinder  of  parties  (Order  16,  r.  11).  A 
new  plaintiff  may  be  added  upon  the  statement  of  the 
solicitor  for  the  existing  plaintiff  that  he  consents  : 
Cox  V.  Javiea,  19  Ch.  D.  55 ;  or  one  plaintiff  may  be 
substituted  for  another  (rule  2),  and  amendments 
made  at  any  stage  so  that  the  Court  may  effec- 
tually settle  all  questions  involved  in  the  action 
before  the  Judicature  Acts.  At  common  law  all  the 
plaintiffs  had  to  be  jointly  entitled  and  all  the  de- 

Chanceiy.  fendants  jointly  liable ;  and  in  Chancery  all  persons 
interested  in  the  subject  of  the  suit  were  necessary 
parties  to  it ;  but  now  when  an  action  has  been 
brought  by  the  wrong  person  through  a  mistake  of 
law  (Ducket  v.  Oaver,  6  Ch.  D.  82)  or  fact  (rule  2) 
amendment  is  allowed  by  the  Court  upon  such 
terms  as  may  seem  just.      And  an  action  should 
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not  now  be    dismissed   for    want  of  parties,    for  Want  of 
parties    can   be   added    at   any  time   before    final  now 
judgment:  Jessel,  M.R.,  Hurst  v.  Hwrst,  21   Ch.  ^'^^^l®- 
D.  289. 

Though  applications  as  to  amendments  by  adding,  By  sum- 
striking    out    or    substituting    plaintiffs    may   be"^®"*" 
made  by  summons  motion  or  summarily  at  the  trial, 
the  usual  way  is  by  summons :  Wilson  v.  Church, 
9  Ch.  D.  552 ;  and  the  application  must  not  be  made 
ex    parte:     Tildealey  v.   Harper,  3   Ch.   D.   277. 
Where  the  names  of  parties  who  ought  not  to  have  Wxtmg 
been  made  co-plaintiffs  are  struck  out  at  the  trial  ^         *" 
they  may,  if  necessary,  be  made  defendants ;  and  if 
the  objection  has  been  taken,  their  costs  may  be  dis-  CoBte. 
allowed  from  such  time  as  the  objection  was  taken : 
Boberts  v.  Evans,  7  Ch.  D.  830,  Fry,  J. 

Fresh  parties  cannot  be  introduced  after  final  After 
judgment.     If  it  becomes  necessary  to  enforce  a  J""*™®^*- 
judgment  against  persons  who  have  acquired  a  title 
after  the  date  of  the  judgment,  an  action  must  be 
brought  for  that  purpose :  Att.-Oen,  v.  Corporation 
of  Birmingham,  15  Ch.  D.  425.    See  also  Att.-Oen, 
v.  Birmingham,  Tame  and  Bea  Ih^ainage  Board, 
17  Ch.  D.  685.    In  order  therefore  that  notice  may  Notice. 
be  given  to  persons  against  whom  an  order  may  be 
made  personally,  the  action  is  sometimes  made  to 
stand  over  for  a  fortnight :  In  re  Bees,  Bees  v.  George^ 
15  Ch.  D.  490  ;  or  the  drawing  up  of  the  judgment 
is  ordered  to  be  suspended  for  fourteen  days :  Lovesy 
y.  Smith,  15  Ch.  D.  665.    This  is  so  even  in  the  case  Further 
of  a  further  consideration  where  persons  had  already  ^^*^®'^*^' 
been  served  with  notice  of  the  decree,  but  had  not 
obtained  an  order  to  attend  the  proceedings.     See  In 
re  Bees,  Bees  v.  George. 
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The  effect  of  the  Judicature  Act  upon  the  joinc 
of  parties  and  of  causes  of  action  which  must 
looked  at  together,  is  summarised  by  Mr.  Wilson 
his  edition  of  the  Judicature  Acts  in  the  followi 
way,  which  is  quoted  with  approval  by  Denman, 
Effectof  in  Smith  v. Richardson,  4  C.  P.  D.  112  :— " Order 
'  dealing  with  parties  assumes  an  ascertained  subj< 
matter.  Order  17  dealing  with  subject  mat 
assumes  ascertained  parties.  There  must  theref< 
either  be  identity  of  subject  matter,  in  which  ci 
Order  16  gives  ample  liberty  in  the  choice  of  parti( 
or  identity  of  parties,  in  which  case  Order  17  give 
like  liberty  in  the  choice  of  subject  matter."*  Ed.  i 
p.  244. 

Defendftat  The  relations  of  bailor  and  bailee,  principal  a 
STem"^  agent,  consignor  and  consignee,  trustee  and  cesi 
^jarraaaed.  que  trust,  mortgagor  and  mortgagee,  afford  instan< 
in  which  it  may  be  difficult  to  say  by  whom 
action  should  be  brought;  and  in  such  cases 
genuine  mistake  may  be  made:  Clowes  v.  H 
liard,  4  Ch.  D.  413;  but  a  defendant  must  r 
be  embarrassed  by  the  joinder  of  plaintiffs.  Th 
a  claim  is  embaLsing  in  which  the  vendor 
goods  and  the  indorsees  of  a  bill  given  by  the  pi 
chaser  to  the  vendor  for  the  goods  jointly  sue  t 
purchaser  to  recover  their  price  and  also  sue  hi 
upon  the  dishonoured  bill ;  and  it  should  be  strui 
out :  Smith  v.  Richardson,  4  C.  P.  D.  117. 

Alterna-  From  this  case  it  would  appear  that  inconsiste 
alternative  relief  must  not  be  sought  when  there  a 
two  plaintiffs.  But  not  only  can  two  plaintifis  clai 
alternative  relief  which  is  not  inconsistent  from 
defendant,  but  one  plaintiff  can  join  two  separa 
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alternative  causes  of  action :  Bagot  v.  Boston,  7  Ch. 
D.  1.  The  only  requirement  is  that  they  shall  not 
be  inconsistent,  and  that  the  inconvenience  and 
expense  caused  the  defendant  from  having  to  meet  a 
double  case  at  the  trial  shall  not  be  excessive.  In 
such  a  case,  however,  the  defendant  may  apply  to 
have  one  issue  tried  before  the  other  under  the  old 
Order  17,  r.  1.    See  now  0.  18,  r.  8. 

But  a  defendant,  though  unsuccessful,  will   be  Defend- 
entitled  to  his  costs  occasioned  by  joining  persons 
not   entitled  to  relief  unless  the   Court  otherwise 
orders ;  and  a  defendant  may  be  added,  struck  out  or 
substituted  in  the  same  way  as  a  plaintiff;  the  prin- 
ciple with  regard  to  defendants  being  that  no  person  Who  oan- 
can  be  made  a  defendant  against  whom  no  relief  is  ^^f 
asked.     Where  a  defendant  is  added  the  plaintiff 
must  file  an  amended  copy  and  take  out  a  writ  of 
summons  and  serve  it  under  rule  15. 

A  defendant  wrongly  joined  will  be  struck  out  on  ^?^'*® 
bis  own  application,  though  he  has  delivered  a  state-  struck  out. 
ment  of  defence,  and  although  he  has  not  applied  at 
the  first  possible  moment :  VcUanie  v.  BirmiTigliam 
Land  Corporation,  2  Ch.  D.  369.    0.  6,  r.  11,  now 
applies. 

When  defendants  are  joined  in  the  alternative  the  Corts. 
plaintiff,  if  successful  against  one,  may  have  to  pay 
ihe  costs  of  the  other :  GkUd  v.  Stenning,  5  Ch.  D. 
695 ;  and  as  to  the  mqde  of  trial  where  there  are 
two  defendants,  Child  v.  8tm/aing,  2  Ch.  D.  413. 
Rule  14  said  expressly:  "Any  application  to  add  or  See  now 
strike  out  or  substitute  a  plaintiff  or  a  defendant  J^' ^2 
may  be  made  at  any  time  before  trial  by  motion  or 
summons  or  at  the  trial  of  the  action  in  a  summary 
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manner;''  bo  that  care  should  be  taken  that  only 

the  proper  persons   are  made  parties   in   the  first 

Not  for      instance,  and   especially  that  they  are   not  added 

*®c^ty  or  jjjgj^iy  iq  h&ye  their  security  for  costs :  De  Hart  v. 

FordiBoo-  Stevenson,  1  Q.  B.  D.  313;  though  they  may  be 

^^^'         made  defendants    for    the    purposes    of    discovery. 

This  was  decided  in  Orr  v.  Diaper,  4  Ch.  D.  92. 

But  they  may  be   entitled  to  their  costs;  and   it 

seems  to  be   the   opinion   of  Baggallay  and  Lush, 

ffeaOty  v.  L.JJ.,  in  Heotley  v.  Newton,  19  Ch.  D.  336,  337, 

that  defendants  cannot  be  retained  as  parties  to  a 

suit  to  get  discovery  from  them.     It  is  for  this 

reason  (i.e.,  that  any  person  being  a  party  to  an 

action  who  objects  because  of  want  of  parties  can 

take  out  a  summons  asking  that  certain  persons 

may  be  added  as  necessary  parties:  see  Jessel,  M.R.'s, 

words  in    WerderTiian  v.  Society  04n4rale  d'Elec- 

Defendant  triciti,  19   Ch.  D.  246)    that  a  defendant  cannot 

demi^  for  demur  for  want  of  parties.     Perhaps  it  may  be  said 

want  of      ^ij3^^  ^  persons  who  have  a  right  to  sue  a  defendant 

for  the  fiame  thing  should  be  made  parties  either  as 

co-plaintiffs,  defendants,  or  by  serving  them  with 

notice   of  judgment.     Thus,  where  a  plaintiff  has 

only  an  equitable  right,  the  person  having  the  legal 

right  to  the  thing  claimed  should  be  joined ;  as,  for 

Examples  example,  a  trustee.     Where  an  agent  has  no  interest 

d^^d     t  ^^  ^^   contract   he  should  not  be  made  a  party, 

be  made     nor  a  landlord  unless  the  suit  is  to  establish  a 

parties.      general  right. 

Represen-       Where  there  are  numerous  parties  in  the  same 

action.       interest,  a  representative  action  may  be  brought,  and 

one  or  more  may  sue  or  be  sued  for  the  benefit  of 

all :  Fraser  v.  Cooper,  1882  W.  N.  65.     Where  an 

order  is  made  binding  the  interests  of  individuals 
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represented  by  certain  persons  on  the  record,  the 
Ck)urt  may  allow  an  appeal  of  one  of  them  if  the 
person  on  the  record  will  not  appeal ;  but  where  a 
plaintiff  sues  in  a  really  representative  suit  on  behalf 
of  himself  and  all  others  who  have  the  same  interest 
as  himself  (Le.,  of  those  who  have  not  taken  any 
steps  to  assert  their  rights  adversely  to  the  plaintiff), 
if  any  of  these  object  to  an  order  obtained  by  the  Where  any 
plaintiff  they  must  not  appeal  (for. the  order  hasobj^to 
been  obtained  by  them  as  much  as  by  the  plaintiff),  P^*^" 
but  they  should  take  steps  to  prevent  the  plaintiff 
having  the  conduct  of  the  cause,  or  get  themselves 
struck  out  from  being  plaintiffs  and   made  defen- 
dants :  Watson  v.  Cave,  17  Ch.  D.  22.    See  0. 16,  r.  9. 

And  where  a  plaintiff  suing  on  behalf  of  himself  Where  an 
and  all  the  bondholders  of  a  company  except  the^j^y^. 
defendant  did  not  obtain  an  order  under  rule  9  that  aented. 
B.  should  be  sued  as  representing  all  bondholders 
who   dissented   from   the  plaintiff's  claim,  another 
bondholder  can  get  made  a  defendant  upon  stating 
that  neither  the  plaintiff'  nor  the  defendant  B.  repre- 
sented his  views  and  those  of  other  bondholders: 
Fra»e7'  v.  Cooper  HaU  S^  Co.,  21  Ch.  D.  718. 

With  reference  to  trustees,  executors,  and  ad-  Trustees, 
ministrators,  there  is  a  special  provision  in  rule  8 
that  they  may  sue  and  be  sued  without  joining  the 
beneficiaries,  subject  to  the  power  given  to  the  Court 
to  add  a  substitute  when  necessary.  This  applies 
to  partition  and  redemption  actions:  Si/mpson  v. 
Denny,  10  Ch.  D.  28;  MiUs  v.  Jenmmgs,  13  Ch.  D. 
639;  In  re  Co<yper,  1882  W.  N.  55. 

A  receiver  should  not  as  a  rule  be  made  a  defen-  Receiver*. 
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dant,  even  where  a  company  is  in  liquidation  and  the 
landlord  of  the  company's  premises  is  applying  for 
leave  to  distrain,  unless  a  case  of  personal  misconduct 
is  made  out  against  him.  I£  he  is  his  costs  will  have 
to  be  paid :  General  Share  and  Trust  Company  v. 
Wetley  Brick  and  Pottery  Company,  20  CL  D. 
267. 


men. 


Vestry-  In  the  case  of  an  action  by  the  Attorney-General 

to  restrain  an  improper  expenditure  of  rates,  in- 
dividual members  of  the  vestry,  if  made  defendants, 
may  probably  put  in  a  demurrer :  Lindley,  L. J.,  in 
The  Att.'Gen.  v.  Vestry  of  Bermondsey,  Sol.  Journ., 
Feb.  24, 1883. 


Married         Rule  8  has  been  the  authority  as  to  how  married 
women.      ^omen  and  infants  are  to  be  made  partie8,and  Daniell's 
Chancery  Practice,  4th  ed.,  p.  175  et  aeq.  explains 
it,  while  Roberta  v.  Evans,  7  CL  D.  830,  illustrates 
the  practice  under  it,  and  Kingsman  v.  Kingaman, 
6   Q.  B.  D.  122,  shows  that  it  applied  when  the 
Married     married  woman  was  suing  as  trustee.     It  may  per- 
before       ^^^ips  be  put  shortly,  that  a  married  woman  could 
Married     qq^  be  sued  alone  for  a  debt  at  all  except  by  leave 
Property    in  respect  of  her  separate  estate.     The  only  liability 
Act,  1882.  gjjg  ^j^  under  was  to  have  her  separate  estate  taken 
from  her  for  the  benefit  of  any  person  with  whom 
When        she  might  have  contracted  on  the  faith  of  it.    There- 
need  not     fore,  in  actions  by  or  against  a  wife,  when  the  ques- 
^  been  tion  of  being  a  trader  in  the  City  of  London  did  not 
party.        arise,  except  by  special  leave  the  husband  must  have 
been  joined,  when  the  cause  of  action  would  survive 
to  or  against  the  wife;  and  excepting  when  suing 
under  the  Married  Women's  Property  Act,  1870,  or 
after  judicial  separation  under  20  &  21  Vict.  c.  85, 
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8S.  21,  25,  and  26,  she  should  have  sued  in  respect 
of  her  separate  estate  by  her  next  friend,  and  even 
then  her  husband  should  have  been  made  a  de- 
fendant in  a  suit.    A  mairied  woman  could  not  have  ^^^^  ?^* 

be  bank- 
been   made    a  bankrupt:    Ex  parte   Jones,   In   re  rupt. 

Grissell,  12  Ch.  D.  484.     This  case  well  shows  the 

position  of  a  married  woman   before   the   Married 

Womens  Property  Act,  1882,  and  that  though  she 

had  separate  estate,  proceedings  could  not  be  taken 

against  her  personally  to  enforce  pajrment  of  a  debt. 

In  the  case  of  a  married  woman  suing  for  her 
separate  estate,  she  was  obliged  to  sue  by  her  next 
friend,  and  her  husband  to  be  made  a  co-defendant. 
It  would  appear  from  MaHano  v.  Manfin,  1880 
W.  N.  80,  that  the  Court  did  use  the  discretion  when  wife 
given  it  under  rule  8,  and  would  in  a  proper  case  ^?^  ^^^ 

.  ,     *^      '     ,  give  secu- 

allow  a  married  woman  to  sue  alone,  with  or  without  rity. 
giving  security,  and  would  make  the  next  friend 
give  security  at  any  stage  of  a  case  if  it  thought 
right.  From  Noel  v.  Noel,  13  Ch.  D.  511,  and  espe- 
cially from  the  judgment  of  Jessel,  M.R.  therein,  it 
appears  that  under  rule  8,  a  woman  must  have 
obtained  a  special  order  to  defend  separately  from 
her  husband  and  not  an  order  by  petition  of  course. 
This  case  is  also  an  authority  to  show  that  when  a 
woman  has  ample  means  of  her  own  she  should  not 
be  required  to  give  security  for  costs.  Here  she  had 
£1500  a  year  under  a  separation  deed.  In  fact,  the 
rule  as  to  giving  security  for  costs  before  a  married 
woman  could  be  allowed  to  sue  separately  was  the 
same  as  in  the  ordinary  one  of  giving  security  by  an 
appellant  {Harlock  v.  Aahberry,  19  Ch.  D.  84),  and 
therefore  she  was  obliged  and  probably  must  still 
give  security  if  she  appears  to  have  no  available 

D 
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means  to  pay  the  costs  if  she  loses,  but  not  otherwise: 
Brown  v.  North,  9  Q.  B.  D.  52. 

The  present  position  of  married  women  as  parties 
to  an  action  must,  owing  to  the  Married  Women's 
Property  Act,  1882,  which  abolished  the  old  legal 
doctrine  that  a  husband  and  wife  are  one  person 
(In  re  Mardi,  Marnier  v.  Harris,  W.  N.  1883,  116), 
be  treated  of  at  somewhat  greater  length  than  that 
of  other  parties. 

Summary       To  Summarize  the  law  as  it  stood  before  that  Act. 

to  wiveT    Although  a  married  woman  could  not  contract  per- 

i^»eforeAct  sonally  {Atiivood  v.  CJtiehe^ter,  3  Q.  B.  D.  722),  she 

was   not  even    presumed,    until  the   contrary  was 

shown  (see  London  Chartered  Bank  v.  Lempi^re, 

L.  R.  4  P.  C.  572),  to  have  had  the  intention,  by 

entering  into  a  contract  with  reference  to  it,  to  bind 

Wife  not    her  separate  property.     Thus,  if  she  had  a  power  to 

hrcontract  dispose  by  deed  or  will  of  separate  property,  and  in 

^>  have      default  it  went  to  a  stranger,  the  Court  during  her 

separate      lifetime  would  only  deal  with  the  limited  interest. 

property.    ^^^   -^  p^^^^i  y   p^^^^i^  gO  Ch.  D.  742,  the  wife's 

property  waa  settled  after  life  estates  in  the  husband 
and  wife  in  default  of  children  on  her  if  she  survived; 
and  if  her  husband  survived,  as  she  should  by  will 
appoint,  and  in  default  on  her  next  of  kin  excluding 
the  husband.  By  a  separation  deed  half  the  income 
of  the  trust  funds  was  settled  on  the  wife  to  her 
separate  use.  It  was  held  that  the  trust  in  favour 
of  the  next  of  kin  could  not  be  revoked,  and  that 
although  there  was  no  possibility  of  issue,  the 
husband  and  wife  together  were  not  entitled  to  the 
After  corpus.  But  after  her  death,  even  if  she  had 
^  !jj^        exercised  the  power,  her  separate  property  was  held 
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liable  for  her  engagements :  Skinner  y.  Todd,  1881 
W.  N.  166,  approving  Mayd  v.  Field,  3  Ch.  D.  587; 
see  also  Hodges  v.  Hodges,  20  Ch.  D.  749.  When, 
however,  there  is  a  restraint  on  anticipation  the 
interest  of  the  property  alone  could  be  dealt  with 
by  her  and  that  only  when  due,  and  the  corpus  at 
the  time  of  the  contract  is  not  liable  for  her  debts : 
Pike  V.  Fitzgibbon;  17  Ch.  D.  454,  except  by  her 
consent  and  that  of  the  Court :  Conveyancing  Act, 
1881,  s.  39 ;  Tamplin  v.  MUler,  1882  W.  N.  44.  An 
apportioned  part  of  interest  cannot  be  assigned :  ^^^'  ^. 
JoUand  v.  Burdett,  10  Jur.  N.  S.  349.  of  interest. 

The  contracting  power  of  married  women  under 
the  Divorce  Acts  in  cases  of  judicial  separation  is 
that  of  femes  soles,  but  that  under  the  Married 
Women's  Property  Act,  1870  was  very  imperfect. 
For  example,  section  3  as  to  property  in  the  funds 
and  notice  before  marriage  that  it  is  separate  estate 
did  not  apply  to  trust  property,  and  unless  they  had 
applied  under  sections  2,  3,  4,  5  they  could  not 
transfer  investments  without  the  concurrence  of 
their  husbands :  Howard  v.  Bank  of  England,  L.  R. 
19  Eq.  295.  The  husband  had  to  be  joined  to 
charge  what  had  been  declared  to  be  separate  pro- 
perty under  the  Act  of  1870  :  Hancock  v.  LabUiche, 
3  C.  P.  D.  197 ;  and  was  allowed  his  costs  when  thus  Husband's 
brought  before  the  Court :  Kevan  v.  Crawford,  6  ^^^' 
Ch.  D.  29.  No  personal  judgment  could  be  enforced 
against  them,  nor  judgment  signed  imder  Order  14, 
r.  1:  Durrani  v.  Ricketts,  8  Q.  B.  D.  177.  An 
enquiry,  as  in  Pike  v,  Fitzgibbon,  17  Ch.  D.  454, 
used  to  be  ordered. 

Under  the  Act  of  1882  a  married  woman  can  in  Married 
effect  contract  so  far  as  her  separate  estate  will  go  ^"J^  * 

d2 
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Act,  1882,  as  a  feme  sole ;  and  section  3  makes  the  presuni 

effect  of.      ,  . 

Alters        ^^  case  of  such  a  contract  in  favour  of  her  hi 

presump.    intended  to  have  charged  it.      Questions  maj 

arise  under  it  as  to  contracts  by  a  married  w 

possessed  of  separate  estate  in  respect  of  neces; 

and  things  for  the  common  use  of  herself  an< 

To  what     husband;  but  the  gist  of  it  seems  to  be  tha 

contracts'^  Contracts,  including  liabilities  for  breach  of  trus 

enforced,    not  for  torts,  will  be  enforced  to  the  extent  of 

separate  property  she   has   free  from   restrain 

anticipation  at  the  time  of  judgment  or  execi 

And  she  can,  whether  she  has  separate  proper 

not  in  her  own  name,  sue  or  get  the  assistance  c 

No  next     Court  just  as  a  feme  sole  without  a  next   f 

necessary,  without  leave   of   the    Court   and   without  g 

Husband    security  for  costs,  and  her  husband  is  not  to  be  j( 

joined.       unlcf  s  something  besides  costs  is  claimed  from 

as  otherwise  his  costs  will  have  to  be  paid  ;  but  ^ 

he  has  been  joined  the  wife  will  have  to  get  an  < 

to  defend  separately.     It  would  seem  that  now  j 

ment  can  be  enforced  and  orders  of  the  Court  i 

against  women  just  as  against  men  ;  and  a  w< 

Can  now    can  now  be  made  bankrupt  if  a  trader  carryin 

bankrupt,   business  separate  from  her  husband. 

Toi-ts.  With   respect   to   torts,  a  woman   could  a1 

common  law  only  sue  for  torts  in  conjunction 

Act  1870.  her  husband,  and  he  got  the  damages.  By  tb 
of  1870  she  could  sue  in  respect  of  torts  U 
separate  property,  but  now  she  can  sue  alot 
respect  of  any  tort,  and  the  damages  are  her  sef 

When  wife  property.     She  cannot,  however,  sue  her  husbaij 

husimnd.  *  I>ersonal  tort  (section  12) ;  but  it  seems  thii 
can  for  the  protection  of  her  separate  property. ' 

Torts  by  a      Jn  respect  of  torts  by  a  wife,  at  common  laj 

wife. 
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husband  was  liable  for  them,  but  now  it  would  seem 
that  a  married  woman  is  liable  for  any  tort  committed 
by  her  to  the  extent  of  her  separate  property,  and 
any  damages  or  costs  recovered  against  her  she  has 
to  pay  out  of  her  separate  property. 

The  plaintiff,  however,  has  still  the  option  of  Husband 
joining  the  husband,  and  this  will  probably  be  done  joined, 
and  judgment  taken  both  against  him  and  against 
the  wife's  separate  property.  A  married  woman 
may  therefore  now  be  considered  liable  to  the  extent 
of  her  separate  property  for  fraud,  breach  of  trust,  or 
any  tort,  and  she  can  also  be  sued  as  an  executrix. 

The  Statute  of  Limitations  did  not  run  in  favour  Statute  «>f 
of  separate  property:  Hodgson  v.  Williamson^  1^  tionH.* 
Ch.  D.  87;  but  it  seems  probable,  especially  if  a 
married  woman  will  be  considered  under  the  new 
Act  to  have  the  legal  estate,  that  it  now  wilL 

Another  alteration  effected  by  the  Act  would  seem  Another 
to  be  that  while  before  the  Act  a  married  woman  ™  *"""' 
could  only  charge  such  part  of  her  separate  property 
as  was  unincumbered  at  the  time  of  the  charge 
(PuTwhard  v.  Tomkina,  Solrs.  Journal,  p.  56,  Nov.  25> 
1882),  she  can  now  deal  with  it  like  a  feme  sole. 
For  example,  if  a  married  woman  executes  two 
charges  on  her  separate  property  in  a  register  county 
and  the  first  is  unregistered,  the  second  may  now 
Lave  priority,  which  ifdid  not  have  before. 


K  a  woman  who  is  a  plaintiff  in  an  action  marries  Wlien 
during  its  continuance,  it  may  probably  be  carried  pi^tlff 
on  now  without  making  her  husband  a  defendant,  ^larrieH. 
and   certainly  without   her   having  a  next  friend 
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appointed,  as  used  to  be  necessary :  Darcy  v.  WJiii' 
aker,  24  W.  R.  244. 

Husband's      After  the  death  of  a  married  woman,  her  husband 
debte 'iftep  ^8  ^^^  ^^^^^^  ^^^  ^^^  ^^^^  ^f^'®  marriage,  whether 

wife's 
death. 


she  had  or  had  not  property  at   the   time  of  her 
marriage :  Bell  v.  Stocker,  10  Q.  B.  D.  130. 


When  In  a  petition  for  the  appointment  of  new  trustees 

wronSy*    Under  a  will  by  married  women,  their  husbands 

joined.       if  joined  as   parties  should  be   struck  out:    In   re 

Oidwin'8  Trusts,  Solrs.  Joum.,  Feb.  24,  1883,  p.  276. 


Security         And  the  rule  as  to  giving  security  for  costs  is  now 

or  costs.    ^^Q  same  in  the  case  of  married  women  as  of  other 

parties.      She  must  do  so  if  she  has  no  available 

means  to  pay  the  costs  if  she  loses,  but  not  when  she 

has  such  means :  semble  Broivn  v.  North,  9  Q.  B.  D. 

See  p.  49.   52 ;  Havlock  V.  Ashberiy,  19  Ch.  D.  84. 


Infants.  Rule  16  also  provides  that  infants  may  sue  and 
defend  by  guardians.  Guardians  are  appointed 
either  by  the  infant  upon  petition  of  course  pre- 
Wherein-  sented  in  the  name  of  the  infant,  or  if  the  infant 
notappoint  or  his  frieuds  fail  to  appoint  a  guardian,  by  the 
guardian,    plaintiff  upon   motion,  notice    of   which   must  be 

served  as  directed  by  Order  13,  r.  1,  and  proper 
evidence  must  be  adduced  in  support  of  the  motion. 
A  person  who  should  not  be  a  volunteer  if  he  has 
no  adverse  interest  may  be  appointed  although  a 
defendant ;  but  the  plaintiff  or  a  person  out  of  the 
^  jurisdiction  cannot  be  appointed.    Whether  a  married 

woman  may  now  be  appointed  would  depend  upon 
the  special  circumstances  of  the   case.     It  would 
Father's     appear  from  Woolf  v.  Pembe'iion,  6  Ch.  D.  19,  that 


Who  can 
be  ap- 
pointed. 
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the  father,  if  he  desires  it,  can  cause  himself  to  be 
substituted  for  the  next  friend  that  has  been  chosen  by 
executors  of  a  will  under  which  infants  are  entitled 
to  bring  an  administration  suit  in  their  behalf.  See 
0.  55,  rr.  S-~12. 

With  regard  to  the  issuing  of  a  debtor's  sum-  Debtor*8 
mons  by  an  infant  plaintiff,  Ex  parte  Brocklehank,  ''^^''^'^ 
In  re  Brocklebank,  6  Ch.  D.  358,  decides  that  he  can 
do  so  in  his  own  name;  but  it  may,  perhaps,  be 
gathered  from  this  case  that  the  debtor  could,  if  he 
took  the  point,  have  an  adult  named  as  security  for 
the  costs  of  the  summons,  and  that  if  he  did  not  but 
let  it  proceed,  an  adjudication  in  bankruptcy  could 
be  made  upon  it.     In  Lewis  v.  Nobbs,  8  Ch.  D.  591, 
the  name  of  a  defendant  who  was  also  the  next 
friend  of  the  plaintiffs,  being  in  fact  their  step-father 
and  the  husband  of  another  defendant  (their  mother), 
was  struck  out  and  liberty  given  to  the  wife  to 
defend  separately.     Service  of  notice  of  judgment  Service  of 
on  an  infant  is  effected  by  serving  the  father  or  ^"^^°**^"'' 
guardian,  or  if  there  is  none  the  person  with  whom 
he  or  she  resides,  unless  the  Court  otherwise  orders : 
Rule  12. 

The  late  case  of  In  re  Harwood,  20  Ch.  D.  53G,  ^  "^ 
decides  that  where  stock  to  which  an  infant  was 
beneficially  entitled  had  been  invested  in  the  joint 
names  of  himself  and  another  person,  the  Court 
could  make  an  order  vesting  in  such  other  person  the 
right  to  transfer.  This  was  done  under  the  Trustee 
Extension  Act,  1852,  s.  3,  by  V.-C.  Hall. 

As  to  default  in  pleading  by  an  infant,  see  Default  in 
National  Provincial  Bank  v.  Evans,  51  L.  J.  ^^  ^^j^^t. 
Ch.  97,  and  0.  13,  r.  1. 
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0.  17  now  deals  with  the  change  of  parties  caused 
by  marriage  bankruptcy  and   death ;   and  this  may 
perhaps  be  a  convenient  place  for  glancing  at  some 
few  late  cases  upon  changes  caused  by  these  events, 
Bank-        as  an  action  does  not  become  abated  thereby  if  the 
cause  of  action  continues  in  the  case  of  bankrupts. 
What        Actions  to  enforce  claims  not  provable  under  the 
can  carry    Bankruptcy  Act,  1869  s.  31,  may  be  earned  on  by  a 
""■  bankrupt :  Ex  parte  Bauvi,  In  re  JEchuards,  L.  R. 

9  Ch.  673 ;  as,  for  instance,  to  recover  damages  in 
respect  of  a  tort :  In  re  Meade,  Ex  parte  Harold, 
3  Ch.  D.  129.  But  with  reference  to  all  other  actions, 
AVhathe  a  bankrupt  cannot  continue  an  action  as  plaintiff: 
Jackson  v.  N,  E.  Ry.  Co.,  5  Ch.  D.  844 ;  Warder 
V.  Saunders,  10  Q.  B.  D.  117 ;  but  if  a  plaintiff 
becomes  bankrupt  and  the  defendant  pleads  his 
bankruptcy,  and  his  trustee  declines  to  continue  the 
C<»st8.  action,  the  plaintiff  is  entitled  to  his  costs  up  to  the 
time  of  such  pleading  :  Foster  v.  Oamgee,  1  Q.  B,  D. 
668.  And  when  a  plaintiff  is  adjudicated  bankrupt 
after  action  brought  and  his  trustee  declines  to 
continue  the  action,  it  may  be  stayed  by  an  order  in 
Chambers,  and  the  defendant  need  not  plead  the 
bankruptcy  in  bar :  Warder  v.  Saunders,  10  Q.  B.  D. 
114.  A  notice  of  motion  to  dismiss  for  want  of  pro- 
secution should  be  served  on  the  trustee  of  a  bank- 
rupt plaintiff :  Wright  v.  Swindon  Ry,  Co.,  4  Ch  D. 
164;  but  in  EldHdge  v.  Burgess,  7  Ch.  D.  411,  it 
was  decided  that,  if  a  case  came  on  the  plaintiff  in 
which  had  lately  put  on  his  petition,  and  no  one 
appeared  for  him  or  for  his  trustee,  but  there  was  no 
evidence  at  all  that  any  notice  of  the  action  had 
been  served  upon  the  trustee,  the  action  had  abated. 
Of  course  a  bankrupt  can,  before  discharge,  bring  an 
action  for  work  done  by  him  after  his  bankruptcy  if 
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his  tnistee  does  not  interfere :  Jameson  <t  Co,  v. 
Tke  Brick  and  Stone  Co.,  4  Q.  B.  D.  208 ;  but  the 
remuneration  of  an  uncertificated  bankrupt  belongs  £>niUn  v. 
to  the  trustee:    Eraden  v.  Carte,  19  CL  D.  311. 
Where  a  defendant  becomes  bankrupt,  the  action  may 
be  restrained  by  the  Bankruptcy  Court ;  see,  however,  See  p.  251. 
Ex  parte  Harrison,  In  re  Kent,  1883  W.  N.  9 ;  and 
as  to  restraining  an  action  by  a  creditor  when  the 
debtor  has  very  slightly  mis-stated  a  debt  in  his 
statement:  Ex  parte  Engelhardt^W,  N.  1883,  109. 
But  upon  his  obtaining  his  discharge  he   may  be 
sued,  and   such  an  action   will  not   be  restrained,  Action 
for  a  debt  incurred  by  fraud,  although  he  will  be  reHtremed 
liable  to  pay  only  the  balance  due  after  giving  credit  ^"^^  when 
for    any  dividends    paid    during    the  bankruptcy: 
Ex  parte  Hemming,  In  re  Cliatterton,  13  Ch.  D.  1C3. 
If  it  is  not  restrained,  it  appears  from  Barter  Jo  Co. 
V.  Duheux  &  Co.,  5  Q.  B.  D.  413,  that  although  the 
trustee  disputes  the  plaintiff's  claim,  and  he  can  be 
brought  before  the  Court  if  necessary  by  an  order  to 
continue  the  proceedings,  yet  that  the  Bankruptcy 
Court  is  the  proper  forum  for  the  plaintiffs  to  prove 
their  debt  in.     But  if  an   action  is  instituted,  for 
instance,  in  the  nature  of  an  action  for  fraud,  which 
can  be  brought  against  a  bankrupt  and  his  trustees 
although  one  for  unliquidated  damages.  Bank.  Act, 
18G9  s.  31,  or  for  an  account  of  profits.  Ex  parte 
Baum,  L.  R.  9  Ch.  673,  perhaps  cannot),  and  the 
bankrupt  defendant  does  not  appear  at  the  hearing 
but  his  trustees  appear  and  defend,  they  are  liable  to 
the  costs  of  the  action :    Watson  v.  Holliday,  20 
CL  D.  780.     In  Chorlton  v.  Dickw,  13  Ch.  D.  160,  Ck(^rUon  v. 
it  was  held  that  a  plaintiff  need  not  file  the  plead- 
ings, or  notice  of  motion  for  judgment  under  Order  0.i9,r.  lo. 
19,  rale  6,  or  perhaps  prove   service   of  notice   of 
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When 
service 


trial  where  a  defendant  having  become  bankrupt 
after  service  of  notice  of  trial,  and  an  order  of 
revivor  having  been  made  against  his  trustee  and 
served  upon  him,  he  did  not  enter  an  appearance. 
When  notice  was  served  upon  him  (the  trustee)  that 
the  action  was  restored  to  the  paper  for  trial,  he  did 
not  appear.    See,  too,  Parsons  v.  Harris,  6  Ch.  D.  696, 

Where  it  appears  from  the  statement  of  claim  itself 
that  the  defendant  is  a  bankrupt,  he  can  demur : 
Weise  v.  Wardle,  L.  R.  19  Eq.  171 ;  otherwise  the 
bankruptcy  may  be  pleaded ;  but  a  bankrupt  may 
move  to  dismiss  an  action  for  want  of  prosecution : 
Kemhrill  v.  Waldtick,  18  Jur.  69.  If  the  trustee  is 
should  be  made  a  party,  proceedings  in  the  action  should  no 
on  trustee.  jQ^ger  be  served  on  the  bankrupt  unless  the  action 
is  a  personal  one,  as  in  such  a  case  he  has  no  further 
interest  in  it  or  in  the  costs.  Where,  however,  a 
personal  order  is  made  against  a  party  who  has 
become  a  bankrupt  he  may  even  appeal  although  his 
trustee  refuses  to  join :  Deuce  v.  Mason,  1879  W.  N, 

Costs.  As    to    the    costs    of    bankrupt    tnistees    there 

are  two  late  cases — Leans  v.  Trash,  21  Ch.  D.  862, 
North,  J.,  and  Clare  v.  Clare,  21  Ch.  D.  865, 
V.-C.  Hall. 

Death.  Where   an   action  has  become  defective   by  the 

death  of  a  party  or  indeed  in  any  other  way,  it  is  in 
the  discretion  of  the  Court  whether  it  will  allow  it 
to  be  revived  or  not:  Curtis  v.  Sheffield,  20  Ch.  D. 

Kevivor.  398.  On  the  death  of  a  sole  plaintiff  in  an  adminis- 
tration action  ah  order  of  course  to  revive  can  be 
made  on  the  application  of  a  person  who  had  been 
served  with  notice  of  the  administration  judgment 
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and   had   obtained   liberty  to   attend:   Burstall  v.  - 
Fearan,  W.  N.  1883,  99.    An  order  of  revivor  for 
purposes  of  appeal  will  not  be  made  unless  the  Court 
is  of  opinion  that  no  person  has  altered  his  position 
or  incurred  any  liability  or  suffered  any  loss  on  the 
faith  of  the  order  from  which  it  is  desired  to  appeal. 
But  on  the  death  of  a  defendant  who  has  delivered  a  Revivor. 
counterclaim  it  is  necessary  that  his  representatives,  claim. 
if  they  wish  to  prosecute  it  against  the  plaintiff, 
should  get  an  order  of  revivor.     And  an  order  of 
revivor  obtained  by  the  plaintifif  against  them  does 
not  authorise  them   to  prosecute  the   counterclaim 
against  him :  Andrew  v.  Aitken,  21  Ch.  D.  175. 

In  the  case  of  the  death  of  a  plaintifif  insolvent  Winrn-ore 
and  intestate,  the  Court  appointed  a  person  against  l^^^  *^'"^' 
whom    the  defendant   could  move   to   dismiss  the 
action  for  w.ant  of  prosecution  :   Wingrove  v.  TJiomp- 
son,  11  Ch.  D.  419.     In  connection  with  the  death  Actio  per 
of  the  plaintiff,  the  old  common  law  maxim.  Actio  moritur 
personalis  moritur  cum  persona,  will  probably  here  °"™  ^^' 
recur  to  the  mind  of  the  reader.     It  is  sometimes  Death  <if 
explained  by  the  statement — an  action  ex  delicto  pl»intiff. 
cannot  be  maintained  by  the  personal  representative, 
but  one  for  breach  of  contract  can.     Its  real  eflfect 
is  given  in  the  judgments  of  Field,  J.  (and  Bmmwell, 
L.J.  on  Appeal)  in  Tivycross  v.  Grant,  4  C.  P.  D. 
pp.  43-46. 

In  that  case  a  judgment  of  Lord  Ellenborough  was 
quoted  containing  words  which  seem  to  explain  the 
maxim  in  the  following  words:  "Executors  and  ad- 
ministrators are  the  representatives  of  the  temporal 
property,  that  is,  the  debts  and  goods  of  the  deceased  ; 
but  not  of  their  wrongs,  except  when  those  wrongs  ope- 
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rate  to  the  temporal  injury  of  their  personal  estate." 
Twycross  v.  Grant  was  an  action  to  recover  from 
promoters  the  price  paid  by  the  plaintiff  for  shares, 
on  the  ground  that  the  prospectus  omitted  to  disclose 
contracts  which  should  have  been  set  out  therein  ; 
and  in  the  course  of  the  argument,  Field,  J.,  said  to 
the  counsel  for  the  plaintiff,  "  If  defendant  had  died 
and  his  estate  had  benefited  by  the  fraud  practised, 
would  not  the  cause  of  action  have  survived  to 
plaintiff's  representative  ? "  The  reply  was  that  this 
could  not  be  denied.  And  see  Astley  v.  Taylor ^  10 
Ch.  D.  768.  So  that  the  death  of  the  defendant  will 
make  no  difference,  but  the  action  will  continue 
Ct.iamon  against  his  representative.  By  the  138th  section  of 
cedure  ^^®  Commou  Law  Procedure  Act,  1852,  in  the  case  of 
Act,  1852.  the  death  of  a  sole  defendant  or  surviving  defendant 
before  verdict  or  judgment  by  default,  when  the 
action  survives,  the  plaintiff  might  make  a  sugges- 
tion of  the  death  of  the  defendant,  and  proceed,  in 
the  way  prescribed  by  that  enactment,  to  substitute 
his  executor  or  administrator  as  a  defendant;  the 
object  of  which  was  to  place  the  personal  repre- 
sentatives in  as  good  a  position  as  to  costs  as  the 
original  defendant  would  have  been  in ;  and  so  the 
Court  would  not  allow  the  plaintiff  to  discontinue  his 
action  without  the  payment  of  all  the  costs  to  the 
executor  or  administrator  who  had  been  so  sub- 
instAnce  stituted :  Bcmje  v.  Swa'nie,  16  C.  B.  784.  See  for 
of  action     ^^  action  not  maintainable,  Palling  v.  G.  E,  i??/. 

not  main-  *'  ^ 

tainable.      Co.,  9  Q.  B.  D.  110. 

Death  of        And  with  reference  to  the  death  of  a  defendant  in 

defendant.  ^^  action  ou  tort.   At  commou  law  executors  cannot 

be  sued  for  a  wrong  committed  by  their  testator  for 

which  only  unliquidated  damages  could  be  recovered. 
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The  Act  of  3  &;  4  Will.  IV.  c.  42,  allowed  executors 
to  be  sued  in  certain  cases,  but  with  the  limitation 
that  the  injury  in  respect  of  which  the  action  is 
brought  must  have  been  committed  not  more  than 
six  months  before  the  death  o^  the  testator.  If  the 
statute  does  not  apply,  as  where  an  action  is  brought 
against  a  defendant  who  dies  more  than  six  months 
after  the  issue  of  the  writ,  or  indeed  after  the  com- 
mission of  the  acts  complained  of,  the  common  law 
rule  remains  in  force.  In  Kirk  v.  Todd,  21  Ch.  D.  A'lVX:  v. 
494,  the  plaintiff  brought  an  action  for  damages  and 
an  injunction  against  the  firm  of  T.  &  Co.  for  torts 
committed  by  the  firm  which  consisted  of  T.  alone, 
who  died  more  than  six  months  after  the  commence- 
ment of  the  action,  which  was  continued  against  his 
executora  Although  the  executors  were  continuing 
the  business  in  the  name  of  the  firm  it  was  dismissed 
with  costs.  See  Chapman  v.  Day,  Sol.  J.,  June  23, 
1883,  p.  566. 

In  the  case  of  a  petition,  where  the  petitioner  died  Where 
after  an   order  had  been  made  directing  inquiries,  died. 
the  petition  was  ordered  to  be  continued  and  carried 
on  by  the  petitioner's  personal  representatives:  In 
re  Atkin's  Estate,  1  Ch.  D.  82.    This  rule,  however,  Charginj? 
does  not  apply  to   a  charging  order :   Finney  v.  ^ 
Hinds,  4  Q.  B.  D.  102.    When  an  executor  continues  Executor. 
an  action  he  is  personally  liable  for  costs  :  Boynton 
v.  Boynton,  4i  App.  Ca.  733. 

When  the  defendant  dies,  it  has  been  already 
noted  that  the  test  in  an  action  of  tort  is  whether 
his  estate  has  benefited  or  not,  and  if  it  has,  the 
action  dtn  go  on,  but  if  not,  it  ceases. 

The  executor  of  the  defendant  should  be  made 
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See  0. 17,  defendant  under  the  old  Order  50,  r.  2,  where  the 
1*  ft. 

axjtion  survives  against  him  ;  for  proceedings  under 

this  rule  has  taken  the  place  of  the  old  practice  in 
Where       revivor;  and  if  he  is  not,  he  should  apply  to  the 
defendant  Court  that  the  plaintiff  may  he  ordered  to  go  on  with 
not  made    the  suit  against  him  within  a  limited  time,  or  else 
that  it  may  be  dismissed  as  against  him :  Motion  v. 
King,  29  W.  R.  73.     For  another  instance  of  devo- 
lution of  interest  under  Order  50,  r.  2,  see  Waller 
v.  Smith,  4G  L.  T.  473. 

Change  of       For  the  effect  of  a  change  of  parties  after  judg- 
a?ter  judg-  ^^^^>  see  Order  42,  r.  23.     An  order  for  a  change  of 
ment.         parties  under  Order  50,  r.  4,  is  generally  an  order  of 
course :  Roffey  v.   Miller,  1S75  W.  N.  225 ;  but  in 
special  cases  it  seems  that  it  may  be  applied  for  in 
court;  Haldane  v.  Echfonl,  1879  W.  N.  80.     The 
Death  of    consequences  of  the   death   of   both   plaintiff  and 
and'de-      defendant  are  well  explained  in  Williams  on  Execu- 
fendant     tors,  and  do  not  need  further  notice  here ;  but  the 
very  great  powers  of  joining  causes  of  action  which 
the  Judicature  Act  has  given  must  next  be  con- 
sidered. 

Joinder  of      Before  it  came  into  force  alternative  and   incon- 
cauneaof    gigtent  relief   could   not  have   been   claimed:    but 

action.  ^  ,    ' 

under  it  nothing  but  the  question  of  convenience  at 
the  trial  stands  in  the  way.  Lord  Cairns  in  his 
judgment  in  Bagot  v.  Easton,  7  Ch.  D.  8,  says :  "  The 
Judicature  Act  has  enlarged  the  liberty  of  the 
plaintiff  in  claiming  relief,  for  it  is  expressly  pro- 
vided that,  subject  to  certain  regulations,  alternative 
relief  may  be  asked,  and  several  causes  of  action 
may  be  joined  in  the  same  statement  of  claim." 

Only  ob-        The  Only  objection  that  can  be  urged  is  that  there 
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may   be  some  inconvenience  and   expense  to  the  jectlon 
defendant,  because  he  may  have  to  meet  a  double  ^""^^nce 
case  at  the  trial.     If  the  defendant  can  show  to  the  at  trial. 
Court  that  it  will  be  more  convenient  to  try  one 
issue  before  the  other,  he  can  apply  under  Order  17,  Now  0.18, 
r.  1,  and  one  issue  can  be  entirely  disposed  of  before 
the  other  is  approached.     Howell  v.  West  <fr  Jones,  Action 
90   W.   N.  1879,   illustrates   this.    There   a  father  ^J^ 
sued  a  schoolmaster  for  breach  of  contract  in  not  master  and 
taking  care  of  his  son  as  he  had  agreed  to  do,  and  n^Jem-e 
along  with  him  the  doctor  employed  by  him  for  not  to  school- 
exercising  reasonable  skill  in  attending  to  the  boy. 
The  Court  of  Appeal  allowed  the  claim  to  stand 
against  them  both,  saying  that  there  was  no  mis- 
joinder.    As  to  plaintiffs,  Booth  v.  Briscoe,  2  Q.  B.  D.  Booth  v. 
496,  decided  that  an  action  for  libel  might  be  brought  ^'^<»*- 
by  two  or  more  persons  jointly,  although  not  in  part- 
nership or  otherwise  jointly  interested.      This  case 
should  be  studied  carefully,  as  it  is  quite  a  leading 
case  upon  the  subject. 

A  good  case  to  show  what  causes  of  action  can  be  Libels  of 
joined  is  Dessilla  v.  Schunck  <Sc  Co.  and  Fels  <fc  Co,,  ?*™*  ^^*^ 

"^  to  Bame 

1880  W.  N.  p.  96.     There  the   Court  (Lord  Cole- penoiw. 
ridge,  C.J.,  Grove  and  Lopes,  JJ.)  said  that  as  the 
libels  were  of  the  same  class  written  in  the  same 
business  and  published  in  the  same  place  to  the 
same  persons,  the  causes  of  action  might  be  joined, 
and  that  the  joinder  was  not  embarrassing;  although 
in  cases  where  there  were  several  defendants  and 
perfectly  distinct  and  different  causes  of  action,  it 
might  be  otherwise.     A  new  and  separate  cause  of 
action  must  not  be  introduced  by  the  joinder  of  a 
new  co-plaintiff:  Dalton  v.  Guardians  of  St  Mary 
Abbot%  47  L.  T.  349. 
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Order  18  Order  18  the  authority  upon  joinder  of  causes  of 
action,  says,  in  effect,  that  several  causes  of  action 
may  be  united  in  the  same  statement  of  claim,  unless 
they  cannot  be  conveniently  disposed  of  together ; 

Kule  4.  and  especially  (nile  4)  claims  by  or  against  husband 
and  wife  may  be  joined  with  claims  by  or  against 

Rule  5.  either  of  them  separately  ;  also  (rule  5)  claims  by  or 
against  an  executor  as  such,  may  be  joined  with 
claims  by  or  against  him  personally,  provided  the 
latter  arise  in  respect  of  the  estate  about  which  he 
sues  or  is  sued  as  executor ;  and  (rule  6)  claims  by 
plaintiffs  jointly  may  be  joined  with  claims  by 
them  or  any  of  them  separately  against  the  same 
defendant. 


Action  for       gi^^  without  leave  (rule  2)  no  cause  of  action  is 

recovery  of  .    .  ,  ^    .  ' 

land  (rule  to  be  joined  with  an  action  for  the  recovery  of  land, 

'^^'      '     '  except  for  mesne   profits  arrears  of  rent  of  it  or 

damages  for  breach  of  contmct  under  which  it  was 

What  mAj  jjgjj .    jj^|.  Y^y  leave   there   may  be  ioined  with  an 

be  joined  '  "^  ... 

by  leave,    action   for   the   recovery  of    land  an   injunction    to 
restrain  the  defendant  from  interfering  with  the  pos- 
session of  a  house  and  furniture,  or  removing  the 
same,  and  from  continuing  in  the  occupation  thereof ; 
as  well  as  a  claim  for  damages  for  such  removal,  and 
for  trespass,  and  also  for  an  assault  committed  at  the 
time  of    the  trespass:    Dennis  v.  Crompton,  1882 
W.  N.  121.     See  also  Kendrick  v.  Roberts,  46  L.  T. 
Rule  2       59.     But  in  Cornpton  v.  Preston,  21  Ch.  D.  158,  a 
counter-     counterclaim  was  excluded  which  joined  other  causes 
cUima.       of  action  than  those  specified  in  Order  17,  r.  2,  with 
an  action  for  the  recovery  of  land. 


Leave  In  a  Very  special  case  leave  will  be  given   even 


PARTIES.  65 

after  the  issue  of  the  writ :   Musgrave    v.  Stevens,  given  even 
1880  W.  N.  163.  ^*:^^' 

A  simple  foreclosure  action  is  not  an  action  for  the  Fore- 
recovery  of  land  (Heath  v.  Pugh,  6  Q.  B.  D.  345 ;  7  ^^ 
App.  Ca.  235)  for  the  purposes  of  this  rule,  though  in 
some  respects  it  is  an  action  for  the  recovery  of  land. 
If,  however,  in  it  a  claim  for  possession  is  inserted  (as  When  ac- 
otherwise  a  writ  of  possession  will  not  be  the  appro-  j^ovenr  of 
priate  remedy,  as  it  would  appear  if  this  claim  is  ^^^  ^"^er 
inserted  that  it  is,  and  that  it  can  be  joined  to  the 
other  claims  in  a  foreclosure  action  without  leave : 
Chitty,  J.,  in  Wood  v.  Wheater,  22  Ch.  D.  282)  and 
joined  to  one  for  foreclosure,  the  claim  is  thereby 
made  one  for  the  recovery  of  land  ;  and  it  is  thought 
that  it  then  does  come  under  this  rule.     By  section  Section  3. 
3  a  trustee  in  bankruptcy  cannot  without  leave  com- 
bine his  private  claims  with  claims  by  him  in  that 
capacity. 

It  would  seem  from  Ex  parte  Brown,  In  re  Yates,  WhatcaRes 
11  Ch.  D.  148,  that  those  cases  alone  in  which  the  bank- 
trustee  takes  only  that  which  the  bankrupt  himself  "^P^y  ^^^ 

•^  '^  try  in 

would  have  taken  should  be  left  to  ordinary  tribunals  High 
and  not  tried  out  in  the  Bankruptcy  Court.  There-  ^"^" 
fore  it  would  seem  to  be  a  mistaken  idea  that  except 
in  such  cases  as  these  leave  will  be  given ;  for 
example,  it  will  not  be  given,  it  is  thought,  where 
there  is  a  question  of  fraudulent  preference,  or  one 
affecting  an  act  of  bankruptcy.  Such  claims  as 
these  should  be  pursued  by  the  trustee  in  the  Bank- 
ruptcy Court ;  and  leave  would  not  be  given  to  him 
to  combine  them  with  claims  by  him  in  his  private 
capacity  in  the  High  Court  of  Justice.  Section  4  is 
simply  an  extension  of  section  40  of  the  Common 
Law  Procedure  Act,  1852,  and  the  subject  of  section 
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5  is  explained  by  Hall,  V.-C,  in  Padwlck  v.  Scott,  2 

Contract*    Ch.  D.  74o.     It  is  to  provide  for  cases  where  the 

cutors***     executor  or  administrator  has  been  dealing  with  the 

assets  or  making  contracts   in   the   course   of   the 

administration  properly  and  fairly  in  his  character  of 

executor   or  administrator,  for  then   it  becomes  a 

question  whether,   the  contracts    being    personally 

entered    into    by   him,   he  should  be   sued    in  his 

character  of  legal  personal  representative,  or  in  his 

personal   character  and   be  left   afterwards   to  get 

payment  if  he  can  out  of  the  assets  in  a  course  of 

Maedmald  administration.     And  Lindley,  J.,  in  Macdonald  v. 

to».  "'^'  Carimjton,  4  C.  P.  D.  38,  says  that  rule  5  is  obviously 

inserted  to  prevent  the  diflSculty  where  a  plaintiff  is 

suing  on  something  which  might  give  a  cause  of  action 

Rule  6  does  in  his  executorial  capacity,  and  does  not  apply  to 

not  apply  ^       i    • 

to  counter-  counterclaims. 

claims. 

So  much  for  the  Rules  expressly  giving  the  power 
of  joining  causes  of  action  ;  and  with  regard  to  those 
restricting  it,  it  may  be  observed  that  the  limitations 
in  them  are  simply  to  not  joining  certain  causes  of 
Leave  to  action  without  leave.  Such  leave  is  liberally  given, 
gii^n''^^"  as,  for  instance,  by  Jessel,  M.R.  in  Cook  v.  Endt- 
march,  2  Ch.  D.  Ill,  to  join  with  an  action  for  the 
recovery  of  land  a  claim  for — 


(1.)  An  injunction  to  restrain  one  of  the  de- 
fendants from  receiving  the  rents  and 
profits  of  the  land ; 

(2.)  A  receiver  of  the  rents  and  profits  of  the 
land; 
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(3.)  The  delivery  up  and  cancellation  of  a  deed, 
under  which  one  defendant  claimed  to  be 
entitled  to  the  land. 

Whether  an  action  to  establish  title  to  land  is  an 
action  for  the  recovery  of  land  for  the  purposes  of 
this  rule,  see  Gashill  v.  HuTiter,  14  Ch.  D.  492,  and 
Wheistaae  v.  Davis,  1  Ch.  D.  49. 

The  case  of  married   women  has   been  already  Infante, 
touched  upon,  and  that  of  infants  needs  no  more  to  ^^i^' 
be  said  about  it  than  that  an  infant  sues  by  his  next 
firiend  and  defends  by  a  guardian  ad  litem,  whose 
proceedings  he  can  wholly  repudiate  on  arriving  at 
full  age ;  while  a  lunatic,  so  found  by  inquisition.  Lunatics. 
sues  and  is  sued  through  his  committee.     The  sanc- 
tion of  the  judges  specially  appointed,  who  decide 
after  receiving  a  report  from  a  master  in  lunacy  that 
the  proposed  suit  is  in  his  opinion  a  proper  one,  must 
be  obtained  before  instituting  an  action  on  behalf 
of  a  lunatic.     See  Elmer's  Practice,  328.     The  late  Action  for 
case   of   In  re    Weaver,  21    Ch.  D.   615,  raises  a"*®^*^®" 

against. 

point  with  reference  to  lunatics  which  it  did   not 
decide  and  which  has  not  been  decided  since.     It 
is  whether  a  person  who   supplies  a  lunatic   with 
necessaries  knowing  him  to  be  a  lunatic  can  maintain 
an  action  against  him  on  the  ground  of  an  implied 
contract.     Neither  Brett,  L.J.,  nor  Cotton,  L.J.,  gave 
any  opinion  upon  this.     With  regard  to  persons  of 
unsound  mind,  they  sue  (under  Order  18)  by  their 
next  friend,  and  defend  by  means  of  a  guaixiian  ad 
litem.     He  who  as  next  friend  brings  au  action  to  Persons  of 
protect  the  property  of  a  person  of  unsound  mind  ^^'^^ 
not  so  found  by  inquisition,  does  so  at  his  own  risk, 
and  must  be  prepared  to  vindicate  the  necessity  and 
propriety  of  his  proceedings  if  they  are  called  in 
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question,  and  to  bear  the  consequences  of  any 
unnecessary  and  improper  proceedings.  He  takes 
the  risk  of  the  lunatic  repudiating  his  doings 
if  he  recovers  his  reason:  Beall  v.  Smith,  9  Ch. 
D.  92. 

Partners  Partners  may  now  sue  or  be  sued  in  the  name  of 
their  firm  (0.  16,  r.  14),  and  a  summons  may  be  taken 
out  by  either  party  for  a  statement  which  may  be 
verified  on  oath  of  the  names  of  the  partners  in  a 
firm.  The  order  made  upon  such  summonses  is  not 
an  order  for  discovery  so  as  to  come  under  Order  31, 
r.  20 :  Pike  v.  Qiieene,  24  W.  R.  322.  But  in  Ex 
parte  Blain,  In  re  Sawers,  12  Ch.  D.  522,  it  was 
pointed  out  that  A.  and  B.  might  be  the  partners  in 
a  firm  at  the  time  of  the  issue  of  the  writ  in  an 
action,  and  that  afterwards  the  firm  might  have 
taken  in  new  members.  Therefore,  in  the  head- 
note  to  that  case  the  following  quaere  appears: 
Whether  in  all  cases  it  is  competent  to  sue  a  firm 
under  this  rule  ?  The  latest  case  upon  this  point 
is]  Ex  parte  YoiiTig,  In  re  Young,  19  Ch.  D.  124, 
see  Davis  v.  Moi^ns,  10  Q.  B.  D.  436,  where  the 
learned  judges  of  the  Court  of  Appeal  differed 
as  to  whether  this  rule  applied  to  a  partnership 
dissolved  before  the  issue  of  the  writ  in  respect  of  a 
cause  of  action  which  had  arisen  during  its  exist- 
ence. It  applies  to  a  partnership  existing  at  the 
time  when  the  writ  is  issued.  Though  pailners 
enter  appearance  in  their  own  names  individually, 
subsequent  proceedings  in  the  action  go  on  in  the 
name  of  the  firm,  and  the  judgment  should  be  taken 
against  the  firm,  and  if  an  action  is  brought  against 
partners  in  the  firm's  name,  and  an  appearance  is 
entered   only   by  some  of  the  partners,  judgment 
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cannot  be  signed  against  those  who  have  not  entered 
an  appearance :  Jackson  v.  Litchfield,  8  Q.  B.  D. 
476 ;  see  also  Munster  v.  Railton,  10  Q.  B.  D.  476; 
and  Fore  Street,  dx.  v.  Durranty  10  Q.  B.  D.  471  ; 
0. 16,  r.  14.  As  to  execution  against  partners,  see 
0.  42,  r.  lO.  As  to  the  case  of  paupers,  see  0. 16,  r.  22, 
et  seq. 

The  defence  of  a  firm  cannot  be  struck  out  for  Default  m 
default  in    appearance   of    the    firm    as    such,   forJ^J^'' 
Order  12,  r.  12,  only  authorises  the  partners  to  appear 
individually  in  their  own  names:  Fry,  J.,  Taylor  v. 
Coaier  <fc  Son,  30  W.  R  701;  W.  N.  1882,  83. 

Where  judgment  is  recovered  against  a  partner-  Action  on 
ship  in  its  firm's  name,  the  judgment  creditor  can  ^"  ^^^^  ' 
sue  its  members  individually  on  the  judgment,  and 
is  not  confined  to  the  remedy  given  by  0.  42,  r.  10 : 
Clark  V.  CuOen,  9  Q.  B.  D.  355. 

As  to  the  compulsory  disclosure  of  the  names  and 
residences  of  members  of  a  firm,  see  Order  7,  r.  2. 
When  one  person  constitutes  a  firm,  see  0.  9,  r.  7 ; 
and  CfNzil  v.  Clason,  46  L.  J.  291,  as  to  service  when 
he  is  out  of  the  jurisdiction. 

As  to  the  administration  and  execution  of  trusts, 
see  0.  16,  rr.  33 — 48,  which  contain  many  valuable 
new  provisions  which  sufficiently  appear  from  the 
rules  themselves. 
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For  the  new  practice,  see  0.  16,  r.  4S,  et  seq. 

Order  Under  Order  IG,  r.  17,  when  a  d«fendant  claimed  a 

' ""  ^  ''  remedy  over,  or  when  from  any  cause  it  appeared  to 
the  Court  that  a  question  should  be  determined  not 
only  as  between  the  plaintiff  and  defendant  but 
a.s  between  the  plaintiff  defendant  and  any  other 
person  or  between  any  or  either  of  them  ;  it  might  on 
notice  to  such  third  person  make  such  order  as  might 
be  proper  for  having  the  question  so  determined,  and 
might underrule  19  at  any  time  order  such  person  to 
be  added  as  a  party  to  the  action. 

wheo  These  rules  were  based  on  section  24  (sub-section  3) 

ml'^b^  of  the  Judicature  Act  of  1873,  but  they  did  not  go  to 
fendantto  the  Bamc  length  that  it  does,  and  their  combined 
c^a  ^'  effect  was  that  a  third  party  mightbe  ma<ie  adefendant 
to  a  counterclaim,  although  only  along  with  the 
Why  original  plaintiff;  or  might  be  brought  into  the  action 

in^KUon.  **  as  only  to  be  bound  by  the  decision  arrived  at  in 
■Jt.  He  might  in  fact  be  said  to  be  amenable  to 
,he  exercise  of  the  discretionary  powers  oF  the  Court 
■«  to  costs  among  other  things.  Though  the  spirit 
if  this  Bub-section  is  that  every  person  served  with  a 
;hird  party  notice  Bhall  thenceforth  be  deemed  a  party 
<x>  the  cause  with  the  same  rights  in  respect  of  bis 
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defence  as  if  he  had  been  duly  sued  in  the  ordinary 

way,  it  will  be  found  that  the  rules  did  not  go  quite 

so  far.    This  way  of  bringing  in  third  parties  was  '^^'^^^ 

in  fact  introduced   by  the  Judicature  Act,  and  the  brought  in 

Court  had  only  to  be  convinced  that  to  settle  the  ^^^^  L 

matter  in  dispute,  third  parties  should  be  brought  in,  dispute. 

for  it  to  make  an  order  for  this  to  be  done  (except  in 

the  case  of  adding  a  plaintiflF  against  his  will),  either 

of  its  own  accord  or  upon  the  application  of  the 

plaintiff  or  defendant. 

The  eflFect  of  the  rules  under  the  Judicature  Act  Effect  of 
as  to  the  bringing  in  of  third  parties  is  in  fact  briefly 
this.  The  defendant  may  make  the  third  party  a 
defendant  to  a  counterclaim  along  with  the  plaintiff; 
or  when  he  claims  to  be  entitled  to  contribution  (as 
for  instance  in  the  case  of  a  surety  against  a  co- 
surety), indemnity  (as  an  acceptor  of  an  accommoda- 
tion bill  against  the  drawer  on  the  ground  that  the 
bill  was  accepted  for  his  accommodation),  or  other 
remedy  or  relief  (as  in  an  action  on  a  contract  for  sale 
when  the  defendant  says  that  he  was  the  agent  of  the 
third  party)  over  against  any  other  person,  he  may 
make  the  decision  between  himself  and  the  plaintiff 
binding  on  the  third  party  by  proceeding  under  the 
rules. 

The  procedure  was  as  follows :  An  order  is  obtained  Procedure, 
by  the  defendant  giving  him  leave  to  serve  a  notice 
on  the  third  party  in  the  form  No.  1  Appendix  B. 
to  the  Act  of  1875.  Notice  of  the  application  for  the 
order  should  be  given  to  the  plaintiff,  as  he  may 
object  to  a  third  party  being  brought  into  his  action  : 
Wye  Valley  By.  Co.  v.  Hawes,  16  Ch.  D.  489.  If  Non 
the  party  does  not  appear  he  is  bound  :  Hoi^dl  v.  J^^*7 
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third  party  Loudou  General  Omyiibus  Co.,  2  Ch.  365  :  but  if  he 

after 

notice.  does  appear  a  further  order  must  be  obtained  stating 
After  to  what  extent  he  is  to  be  bound  by  the  decision  in 
ance.  *^®  action  and  also  to  what  extent  he  is  to  be  allowed 

Form  of  to  interfere  in  it.  The  form  of  the  order  therefore 
i^jues.  should  be  carefully  looked  at ;  as  it  may  well  be  that 
although  the  intention  of  the  parties  was  that  the 
matter  should  be  put  in  course  of  investigation  not 
only  as  between  the  plaintiff  and  defendant  but  also 
between  the  defendant  and  the  third  party,  the  order 
may  not  do  what  is  necessary  to  effectuate  this 
intention;  and  the  result  may  be  that  the  third 
party  is  only  bound  by  the  decision  between  the 
plaintiff  and  the  defendant  and  nothing  more :  The 
Object.  Cartsburn,  5  P.  D.  62.  One  reason  for  the  introduc- 
tion of  third  parties,  which  may  be  of  more  frequent 
occurrence  in  an  action  with  pleadings  than  in  one 
without,  is  that  after  a  claim  between  the  plaintiff 
and  defendant  has  received  a  preliminary  ventilation, 
and  it  is  discovered  that  someone  else  is  liable,  or,  as 
the  same  circunstances  apply  to  other  persons,  the 
same  results  will  probably  follow  from  them  as 
regards  such  other  persons,  that  this  ventilation 
should  be  of  as  extended  application  as  possible,  and 
that  all  persons  who  ought,  should  be  bound  by  the 
Treieaven  decisioD.  Thus,  in  Tvcleaven  v.  Bray,  1  Ch.  D.  176 
V.  Bray,     ^^j^j^j^  jg  ^^^^  f^jjy  reported  in  45  L.  J.  Ch.  113), 

where  the  plaintiffs  and  defendants  alleged  that  the 
suit  was  caused  by  the  conduct  of  a  third  party,  it 
was  laid  down  that  leave  will  be  granted  that  he 
may  be  served  with  notice  of  the  suit,  so  as  to  enable 
the   Court  to  have  him   before   it  to  grant  relief 

PlaintifiTs  against  him,  on  the  application  of  the  defendant  with 

couBent.     ^^^  consent  of  the  plaintiff. 
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To  a  claim  for  not  accepting  shellac  under  a  con-  iBstanoes. 
tracts  the  defendants  pleaded  that  the  shellac  was  bad. 
The  defendants  had  contracted  to  supply  good  shellac 
to  B.  and  0.,  and  they  cited  R  and  O.  under  Order 
16.  The  Court  allowed  R.  and  O.  to  appear  and 
defend  as  to  the  quality  of  the  shellac  and  held  that 
they  should  be  bound  by  the  verdict  of  the  jury  on 
that  question;  and  reserved  the  question  of  costs  till 
after  the  trial 

In  Swansea  Shipping  Co.  v.  Dv/ncan,  1  Q.  B.  D.  ^JI^J^ot  in 
644,  it  was  held  that  to  entitle  a  defendant  to  serve  action 
a  notice  under  Order  16,  it  is  not  necessary  that  JJIJ^jq^  ^o 
the  whole  question  between  the  plaintijBT  defendant  aU. 
and  third  person  should  be  identical ;  and  that  it  is 
stt£Bcient  if  it  appears  that  a  material  question  in  the 
action  is  also  a  question  between  the  defendant  and 
the  third  party.    In  Bower  v.  Hartley,  1  Q.  B.  D.  -B^w  v. 
652  the  Court  seems  to  have  gone   even  further,  went 
There  it  was  held  that  a  notice  can  be  ordered  to  be  ^'*^^'^- 
served  upon  a  third  party  if  there  is  one  question 
common  to  all,  though  the  whole  question  between 
the  plaintiff  and  defendant  is  not  common  to  such 
third  party. 

Another  test  was,  whether  any  question  arises  which  Further 

uses  o£ 

for  the  purpose  of  being  efTectually  settled  requires  order  16. 
the  presence  of  third  parties;  whilst  yet  another 
way  in  which  0.  16  is  now  most  useful  is  when  a  ^^^ 

.  .  ftgainst  CO* 

defendant  has  a  claim  against  a  co-defendant,  but  defendant, 
no  counterclaim  against  the  plaintiff  jointly  with  him,  ^^iter- 
so  as  to  use  Order  81,  r.  11.   When  he  is  brought  in  by  claim 
counterclaim  he  appears  under  Order  21 ,  r.  18.    In  the  ^^^, 
case  put  he  cannot  counterclaim,  but  he  can  bring  in  See  Chap. 
the  claim  against  the  co-defendant  and  have  it  tried 

E 
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out  in  the  action.  Fximesa  y.  Booth,  4  Ch.D.  58G  is  tha 
^e^M  authoiity  for  this.    The  head-note  says :  "  Questions 
oo-defe&d-  between  co-defendants  may  be  raised  by  a  pleading 
^^         which  states  both  a  defence  as  against  the  plaintiff 
and  a  claim  against  a  co-defendant,  but  such  plead- 
ing is  not  a  counterclaim,  and  delivery  of  it  to  the 
co-defendant  is  so£Scient  notice  under  rale  17.^    See 
Co«te.        also  Butler  v.  BvUler,  14  CL  D.  329.    When  a  third 
party  comes  in  and  defends,  the  Court  can  give  him 
costs,  or  order  him  to  pay  them.     This  was  decided 
by  Kay,  J.,  in  Piller  v.  RobetiiS,  21  Ch.  D.  19a 

Maimer  V.  A  good  casc  upon  the  procedure  between  two 
*^  defendants  as  to  a  matter  with  which  the  plaintiff 
has  nothing  to  do  is  Maimer  v.  Bright,  11  Ch.  D. 
394.  It  decides  that  where  a  defendant  wishes  to 
try  an  issue  between  himself  and  a  co-defendant  in 
which  the  plaintiff  is  not  concerned,  the  proper 
course  is  for  him  to  nukke  a  claim  against  him  in  his 
statement  of  defence,  and  to  obtain  an  order  in 
chambers  that  the  delivery  of   the  statement  of 

Notice       defence  to  such  co-defendant  shall  be  notice  under 

under  rule       ,     .  ^ 

17.  rule  17. 

Altem*-        Where  a  plaintiff  desires  to  join  a  defendant  for 
tlvereUef.  ^^^  ^^^^^  ^f  claiming  alternative  reUef  against 

him,  he  can  do  so  under  rule  6 :  Honduras  Inter- 
0.  IB,  T,  65.  Oceanic  Ry,  Co.  v.  Lefevre  <fc   Tucker,  2  Ex.  D. 
301. 

News.  In  an  action  for  libel  against  the  publisher  of  a 

paperlibeL  p^p^^^  ^jjg  proprietor  was  allowed  to  be  added  as  a 

defendant  upon  the  application  of  the  plaintiff,  under 
rule  13,  but  he  was  to  have  the  same  rights  as  he 
would  have  had  if  the  action  were  then  commenced : 
Ed/warda  v.  Loiotlier,  45  L.  J.  417. 
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As  to  when  a  notice  should  be  given  under  ruie  ^l^^n 
17,  and  when  a  defendant  should  make  a  third  party  ou;^,  g^d 
co-defendant    to    his    counterclaim :    see    Central  ^^?* 

notioB 

African  Tiyxding  Go.  v.  Giwe,  48  L.  J.  Ex.  510.  under 
In  an  action  for  money  lent,  the  defendant  set  up  "^  ^^ 
a  counterclaim  joining  T.  as  a  co-defendant.  He 
allied  a  contract  between  himself  and  T.  and  a 
breach  by  T.  That  T.  had  transferred  the  contract 
to  the  plaintiff,  and  that  the  plaintiff  had  broken  it 
He  claimed  damages  against  the  plaintiff,  and  in  the 
alternative  against  T.  It  was  held  that  T.  should 
have  been  joined  under  rule  17. 

From  these  cases  it  will  appear  that  the  defendant 
very  frequently  and  imder  various  circumstances 
avails  himself  of  his  power  o£  bringing  in  third 
parties.  He  can  never  do  so,  however,  when  theProiudiee 
Court  sees  that  the  introduction  of  a  third  party  JIJevOTt 
will  tend  to  prejudice  and  cause  additional  expense 
and  delay  to  the  plaintiff,  nor  where  the  apjrficatioa 
is  made  late  as,  for  instance,  when  the  action  has 
been  set  down  for  trial:  Aesociated  Home  Co.  v. 
Wkidicord,  8  Ch.  D.  447. 

A  third  party  can  serve  a  similar  notice  on  aNotioeto 
fourth  party:  TTifAom  v.  Fatw,  44  L.  J.  Ch.  D.  242 ;  ^^ 
but  in  Yorkstdre  Wagon  Co.  v.  Netoport  Coal  Co., 
o  Q.  B.  D.  268,  some  doubts  were  expressed  as  to 
this. 

A  defendant  who  might  get  himself  struck  outxot 
under  mle  11  may  even  render  himself  liable  to^^J^^ 
costs  by  not  doing  so  and  identifying  himself  with 
his  co-defendant's  case :  Twinbe^'ivw  v.  Braid,  1878 
W.  K.  169 ;  and  the  application  should  be  made  at 

£2 
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Costs. 

Thixd 


the  earliest  moment :  VaUance  v.  BirrrdnghaTa  i 
Midland  Corporation,  2  Ch.  D.  372.  See  0. 16,  t 

The  ease  which  really  decided  that  a  third  p 
MuhSw'  in  i^igl^t-  be  made  to  pay  to  an  unsuccessful  defendai 
^^1^  Hornby  v.  Cardwdl,  8  Q.  B.  D.  336— the  costs  ] 
able  by  such  defendant  to  the  plaintiff,  practic 
decided  further  that  the  Court  could  make  any  o 
as  to  the  payment  of  costs  by  a  third  party  v/] 
to  it  seemed  right.  In  that  case  it  is  true  the  t 
party  would  have  been  liable  to  his  co-defendani 
the  costs  as  damages  in  an  action,  and  it  would 
have  been  giving  complete  relief  had  the  matter 
been  settled  by  the  order  for  such  payment, 
still  in  the  case  which  Brett  L.J.  took,  that  < 
third  party  having  been  brought  in  wrongly,  tl 
being  a  question  between  him  and  the  defend 
but  really  none  between  him  and  the  plaintiff,  if 
third  party  was  ordered  to  pay  the  plaintiff's  c 
it  would  be  a  hardship,  and  yet  unappeala 
Cotton  L J.  however,  suggested  that  the  order  it 
might  be  appealed,  which  would  do  substan 
justice.    See  also  Filler  v.  Roberts,  quoted  above 

"Remit  It  may  therefore  be  said  that  the  action  being 

plaintiff's  he  will  be  the  first  person  considered,  i 
that  nothing  will  be  done  to  delay  or  injure  h 
but  that  subject  to  this,  the  Court  will  do  justice 
as  many  parties  as  possible  with  relation  to  the  8£ 
or  an  important  part  of  the  same  matter ;  and  t 
will  be  bound  by  the  decision  unless  they 
straightforwardly  and  get  struck  out  after  notice. 

Practice.       The  substance,  therefore,  of   the  provisions  i 
practice  as  to  third  parties  was  this.    Where  ther 
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a  question  in  an  action  either  wholly  or  in  a  great 
part  in  common  between  A.  v.  B.  or  A.  v.  B.  and  C, 
and  B.  v.  C,  or  where  B.  claims  an  indemnity  from 
C,  and  the  plaintiff  will  not  be  prejudiced  or  delayed 
materially  or  subjected  to  further  costs  thereby,  this 
question  need  not  be  tried  twice  over;  but  where 
judgment  is  given  in  A.  v.  B.  or  A.  v.  B.  and  C,  C.  is 
bound  by  the  judgment  and  cannot  say  that  the 
action  was  not  properly  fought  out. 

The  question  between  the  various  parties  must  be  Nature  of 
the  question  in  the  action  or  a  material  part  of  it.  between 
Thus  where  A.  was  grantee  of  one  bill  of  sale  given  tJ^ep^tieB 
by  B.  and  C.  of  a  subsequent  one,  and  C.  seizes  and 
A  brings  an  action  for  detinue  against  C,  C.  cannot 
counterclaim  against  A.  and  B.  asking  among  other 
things  that  B.  may  pay  him  what  is  due  to  him 
under  his  bill  of  sale.    This  is  not  even  a  matter 
''relating  to  or  connected  with  the  original  cause  or 
matter:"  Judicature  Act,  1873,  s.  24,  sub-s.  3 ;  Barber 
V.  Blaiberg,  19  Ch.  D.  476. 

Nor  does  the  practice  apply  to  such  a  case  as  the  ^^  ^ 
following,  because  the  plaintiff  would  be  embarrassed  pudntiff 
if  it  did.     Where  it  was  attempted  to  make  directors  «™^" 
peisonally  liable  for  paying  dividends  out  of  capital 
to  shareholders,  they  cannot  give  notice  to  450  share- 
holders of  a  claim  to  indemnity  from  them  for  such 
payment :  Wye  VaUey  Ry.  Co.  v.  Hawea,  16  Ch.  D. 
489. 

Where  it  is  made  to  appear  to  a  judge  before  or  Jodgemay 
even  at  the  hearing,  that  there  is  such  a  matter  and-^J?^ 
that  its  trial  will  not  hurt  the  plaintiff,  notice  has  to  (role  19). 
be  given  by  the  plaintiff  to  the  third  party,  and  the 
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hearing  of  the  action  may  be  postponed.  No  cc 
mentator  has  dealt  with  this  rale  (rule  19)  and  th 
Chy.Pnc.,  is  a  misprint  in  it  in  Daniel,  p.  272 ;  but  it  is  i 
dear  why  "  the  plaintiff"  should  give  this  notice, 
at  whose  expense  it  is  to  be  given. 

Default  of  Section  20  said  expressly  that  if  the  third  pa 
J^l^"  wishes  to  dispute  the  plaintiff's  claim,  he  must  en 
an  appearance  or  else  he  will  be  taken  to  admit  1 
validity  of  the  judgment  obtained  by  him  agai 
Detenit  in  the  defendant  As  to  default  in  pleading  by  a  th 
pleading,    ^^y  g^  Qrder  29,  r.  13,  and  0. 16,  r.  60. 

?*^«»®^-  If  the  third  paiiy  appears  an  application 
^^Z^  chambers  for  diredJons  is  made  on  motion  or  m 
(rule  21).  mons  as  to  the  mode  of  having  the  question  in  1 
action  determined  and  as  to  the  extent  to  which  1 
third  party  is  to  be  made  liable  by  the  decision,  a 
at  the  hearing  these  directions  limit  the  extent 
which  the  question  between  the  plaintiff  and  1 
third  party  can  be  gone  into. 

Appliea-        It  must  be  remembered  that  the  application 
^.    serve  a  third  party  notice  must  be  made  on  notice 
the  plaintiff,  and  not  ex  parte :  Wye  Valley  Ry. 
V.  Hmves,  IG  Ch.  D.  489.    It  may  be  made  by  su 
mons  or  motion  supported  by  affidavit. 

How  When  the  defendant  claims  relief  against  a  tb 

^^    ^"  party,  he  obtains  leave  to  issue  a  notice  stating 
remedy      grounds  of  the  claim  sealed  like  a  writ  within 

(Wof  ^™®  ^^^  ^^®  deHvery  of  the  defence.    Along  w 

daLi  this  notice  a  copy  of  the  claim  in  the  action  m 

^^  be  served  and  if  there  is  no  claim  a  copy  of  the  w 

notice.  When  a  question  arises  between  a  defendant  anc 
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oo-defendsnt  leave  to  serve  a  notice  may  be  asked  l^j^^Q"* 
for,  or  leave  to  deliver  a  defence  in  which  such  ques-  defendant 
tion  is  raised  and  that  such  delivery  shall  be  suflBi-  JJ^^S^^ 
dent  notice.     This  is  done  by  summons  and  the  when  con. 
order  asked  for  can  only  be  made  by  the  consent  ■•^^  ^^^*^' 

•^  "^  May. 

both  of  die  plaintiff  and  the  co-defendant :  Mamti" 
V.  Bright,  11  Ch.  D.  394.  The  delivery  of  a  defence 
without  an  order  was  held  sufficient  in  Butlei*  v. 
Butler,  14  Ch.  D.  329.    See  0. 16,  rr.  tt— 86  inclusive. 

An  appearance  must  be  entered  in  pursuance  of  Time  for 
snch  notice  within  eight  days ;  but  leave  to  appear  ^^^' 
afterwards  may  be  given  upon  terms.    If  the  notice  o.  I8,r.88. 
was  issued  irregularly  the  service  may  be  set  aside 
upon  the  application  of  the  third  party ;  but  in  any 
case  he  should  enter  a  conditional  appearance.    A  Dieoovety 
tiiird  party  so  served  is  entitled  to  discovery  from  ^[J^^ 
the  plaintiff:  MacAUiater  v.  Bishop  of  Rochester, 

0  C.  P.  D.  194;  and  he  may  put  in  a  defence, 
but  only  to  points  not  raised  by  the  defence  of 
the  other  defendants:  Witham  v.  Vane,  1881  W. 
N.79. 

When  a  defendant  brought  in  a  third  party  and  When 
then  applied  to  the    Court  for    directions    under  ^^^^ 
Order  16,  r.  21,  as  to  the  mode  of  having  the  ques-  giv«  dipwc- 
tions  in  the  action  determined  and  the  Court  refused  p^rty  ^^ 
to  give  any,  it  was  held  that  the  action  must  then  »"««*• 
be  taken  to  have  come  to  an  end  as  regarded  the 
third  party :    Schneider  v.  Batt,  (C.  A.)  8  Q.  B.  D, 
201. 

Order  11  as  to  service  out  of  the  jurisdiction  applies  Service  out 
to  third  parties :  Swansea  Shipping  Co,  v.  Duncan^  Uoil™  ^ 

1  Q.  B.  D.  644.    See  0. 11,  r.  1. 
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Execatlon.      As  to  execution  by  or  against  third  parties,  see 
Order  42,  r.  21,  and  0. 16,  r.  62. 

Ckwti.  As  to  the  costs  of  third  parties,  see  besides  the 

cases  already  mentioned  (Hornby  v.  CardweU  and 
Filler  v.  Roberta)  Beynon  v.  Godden,  4t  Ex.  D.  246. 

New  pno       As  to  the  new  practice,  see  note  to  0. 16,  r.  48. 

**^  The  effect  of  the  new  Rules  is  to  confine  the  third 

party  notice  to  cases  in  which  the  defendant  claims 
contribution  or  indemnity  only  over  against  a  non- 
party, and  to  where  a  defendant  claims  contribution 
or  indemnity  against  a  co-defendant.  See  Bagot  v. 
Easton,  11  Ch.  D.  392;  Schneider  v.  Batt,  8  Q.  B.  D. 
701.  If  the  third  party  does  not  appear  he  will  be 
taken  to  admit  Ids  liability,  and  judgment  on  the  trial 
of  the  action,  no  subsequent  action  being  now  neces- 
sary, may  be  entered  against  the  third  party,  although 
execution  cannot  be  issued  without  leave.  See  r.  88. 
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CHAPTER  V 

WRITS  OF  SUMMONS. 

The  procedure  under  the  Judicature  Act  as  to  writs 
of  summons  was  as  follows : — 

Under  Order  2,  r.  1,  the  writ  must  be  endorsed  Endone- 
with  a  statement  of  the  nature  of  the  claim  made,  or  "^ 
of  the  relief  or  remedy  required  in  the  action.  This 
would  appear  to  mean  that  the  plaintiff  is  to  put 
upon  his  writ  what  he  wants  to  get  from  the  defendant, 
and  not  the  grounds  upon  which  his  want  is  based. 
Rule  2  says  that  costs  caused  by  the  use  of  other 
forms  of  endorsement  than  those  in  Appendix  "  A " 
must  be  borne  by  the  party  using  them  unless  the 
Court  otherwise  directs  ;  but  rule  3  modifies  this  by 
saying  that  there  may  be  such  variations  as  circum- 
stances require.  When  the  plaintiff  sues  in  a  re- 
presentative capacity  this  must  appear  upon  the 
writ.    0. 3,  r.  4. 

It  seems  therefore  that  although  it  is  safer  to  use 
one  or  more  of  the  forms  of  endorsement  in  the 
.sdiedule  to  the  Act  as  the  exact  precedent  in  an 
action,  it  is  not  absolutely  necessary  to  do  so,  and  Prolixity, 
that  any  endorsement  of  a  similar  nature  more  suited 
to  the  circumstances  of  the  particular  case  may  be 
used ;  and  that  the  chief  rock  of  offence  is  prolixity. 
See  0.  2,  r.  2« 

The  issue  of  a  writ  of  summons  is  not  a  judicial  Time  of 
act  so  as  to  be  presumed  to  have  taken  place  at  the  ^l  ^ 

£  3 
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earliest  moment  of  the  day  of  date,  but  a  Court  can 
enquire  at  what  time  in  the  day  it  was  as  a  fact 
issued ;  as  if  it  was  issued  before  the  cause  of  action 
arose  it  appears  that  it  might  be  demurred  to.  A 
statement  of  claim  under  such  circumstances  would 
seem  to  be  demurrable  from  Clarke  v.  Bradlavugh, 
(C.  A-)  8  Q.  B.  D.  63. 

Also  as  to  the  calculation  of  time  to  prevent  the 
Statute  of  Limitations  running,  see  Mw^As  v. 
RichanU,  45  L.  T.  210;  and  as  to  the  enlargement 
of  time,  0.  64,  n  7. 

AxDoid-         rpjjQ   endorsement  of   a  writ  can  be    amended: 

ment  cf 

"Writ  Order  3,  r.  2 ;  but  when  the  statement  of  claim  has 

0. 28,  r,  1.  been  delivered  and  all  that  is  desired  is  asked  for  in 
it  this  will  not  be  necessary  except  in  the  case  of  a 
claim  for  an  account :  see  p.  87,  Johnson  v.  Pabmei\ 
4  C.  P.  D.  262.  See  also  Large  v.  Large,  W.  N.  1877, 
198. 

Uemnrrer       A  Writ  miffht  also  have  been  demurred  to  provided 

to  writ.        ...  .  . 

it  did  not  disclose  a  cause  of  action ;  and  this  was  some- 
times a  speedy  method  of  getting  a  judicial  opinion  as 
for  instance  upon  a  legatee's  rights  under  a  will. 
^^Sb?^*  Of  course  this  method  of  proceeding  must  be  agreed 
upon  with  the  executors  or  other  defendants,  and 
then  the  legatee  claims  administration  and  gets  the 
personal  representatives  of  the  testator  whom  he  has 
made  defendants  in  his  action  to  demur  to  the  writ 
upon  the  ground  that  he  is  not  a  legatee  at  all,  and 
that  therefore  the  writ  shows  no  claim  against  them. 
A  demurrer  was  allowed  by  Lindley,  J.,  to  a  specially 
endorsed  writ  with  notice  under  Order  21,  r.  4, 
that  the  particulars  of  the  plaintiff's  complaint,  and 
of  the  relief  and  remedy  to  which  he  claimed  to 
be  entitled,  appeared  by  the  endorsement  upon  the 
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writ  of  Bummons.  He  said  (Robertson  v.  Howard, 
3  C.  P.  D.  281 :  not  followed,  Fawcus  v.  Charlton, 
10  Q.  B.  D.  516),  "I  think  that  a  specially  endorsed  ^PJ^ 
writ,  coupled  with  notice  under  Order  21,  rule  4,  is  writ  with 
to  be  treated  as  a  statement  of  claim  for  all  pur-  °^**®®- 
poses,  and  may  be  demurred  to.  It  is  a  pleading 
within  the  meaning  of  Order  28,  rule  1."  His 
judgment  in  the  case  was  also  valuable  as  an  authority 
that  in  a  writ  an  allegation  of  "  money  owing  upon 
an  agreement"  is  not  sufficient  to  prevent  a  demurrer 
on  the  ground  of  the  agreement  being  without  con- 
sideration, if  the  agreement  is  set  out  and  does  not 
show  any  consideration ;  for  in  such  a  case  no  cause 
of  action  is  disclosed  by  the  writ.  The  endorsement 
was : — ^"The  following  are  the  particulars  of  the  plain- 
tiflTs  claim.  1878,  Februaiy  25th. — ^To  amount  owing 
upon  an  agreement  or  undertaking,  given  by  the 
defendant  to  the  plaintiff,  on  the  12th  day  of  Sep- 
tember, 1876,  £100.  The  following  is  a  copy  of 
such  agreement  or  undertaking :  To  Mr.  Bobertson. 
Liveq)ool.  September  12th.  Dear  sir,  I  agree  to 
give  you  the  sum  of  £100  in  the  event  of  getting 
the  contract  for  plumbing,  painting  and  glazing  of 
hotel,  bank,  &c.,  to  be  built  at  New  Brighton. 
(Signed)  T.  Howard."  Had  this  agreement  not  been 
set  out  at  length,  the  writ  could  not  have  been 
demurred  to. 

Also  under  Order  27,  r.  11,  the  Court  or  a  judge  Amend- 
might  at  any  stage,  and  now  he  has  still  fuller  powers 
to  allow  the  plaintiff  to  amend  the  writ  of  summons  in 
such  manner  and  on  such  terms  as  may  seem  just. 
The  application  should  be  made  by  summons  and  not  By  Bom- 
by  motion.    If  made  by  motion,  the  costs  allowed  J^iJ^„ 
will  not  be  more  than  those  of  a  counsel-summons : 


84  WBITS  OF  SUMMONS. 

MannoU  v.  Marriott,  26  W.  R  416.  Indeed,  ail 
applications  of  a  similar  character  are  now  generally 
made  by  summons,  even  in  the  Chancery  Division 
which  here  again  has  assimilated  its  practice  to  that 
of  the  Conmion  Law  side. 

Claims  can  Almost  all  sorts  of  claims  can  be  joined  and 
^^"""^  should  appear  upon  the  writ,  as  for  an  account  a 
receiver  or  an  injunction  along  with  any  other 
claim ;  but  if  the  necessity  for  any  such  thing  arises 
during  the  action  it  can  be  obtained  without  amend- 
ing the  writ.  The  few  causes  of  action  that  cannot 
be  coupled,  viz.,  recovery  of  land  with  anything  not 
connected  with  the  land  itself,  as  for  instance  mesne 
profits,  have  been  already  referred  to. 

Under  the  Judicature  Acts  writs  of  summons 
may  be  divided  into  six  classes,  although  Mr.  Wilson 
accurately  states  tbat  four  different  kinds  of  endorse- 
ments only  are  dealt  with  in  order,  viz.:  (1)  ordinary 
common  law  writs  about  which  enough  has  been 
said ;  (2)  writs  for  the  recovery  of  land ;  (3)  the  class 
referred  to  in  Order  3,  rule  7 ;  (4)  writs  for  an 
account  under  rule  8  ;  (5)  writs  in  matters  specially 
assigned  to  the  Chancery  Division ;  and  (6)  specially 
endorsed  writs  under  rule  6.  Under  the  new  Rules, 
0,  3,  rr.  1 — 5,  deals  with  one  class,  r.  6  with  special  en- 
dorsements, r.  7  with  "  debt  and  costs,"  and  r.  8  with 
"  account." 

CUumfor  Bnle  7  says:  Whenever  the  plaintiff's  claim  is 
liqnicuLd  ^^^  *  ^^^^  ^^  liquidated  demand  only,  the  endorse- 
demand,  ment  besides  stating  the  nature  of  the  claim  shall 
state  the  amount  claimed  for  the  debt  or  in  respect 
of  such  demand  and  for  costs  respectively ;  and  shall 
further  state  that  upon  payment  thereof  within  four 
days  after  service,  or  in  case  of  a  writ  not  for  service 
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within  the  jurisdiction,  within  the  time  allowed  for 
appearance  further  proceedings  will  be  stayed.  Here 
the  old  practice  under  section  8  of  the  Common  Law 
Procedure  Act  is  preserved  with  respect  to  a  stay 
of  proceedings  upon  payment  within  four  days.  It 
must  be  observed  that  this  rule  only  applies  whei*e 
the  claim  is  for  a  debt  or  liquidated  damages  and 
for  nothing  besides. 

If  the  plaintiff  accepts  payment  after  the  four  days  Cosu,  how 
costs  can  be  taxed  against  him,  whether  the  sum 
claimed  is  paid  or  a  summons  taken  out  to  have  the 
action  stayed  upon  payment  of  the  sum  claimed  and 
taxed  costs :  Hoole  v.  Ewi^neJiaw,  39  L.  T.  410. 

This  form  of  writ  is  used  when  it  is  desired  to  sue  When 
the  defendant  at  once  for  a  debt  or  liquidated 
demand  the  amount  of  which  is  known,  even  though 
full  particulars  of  it  are  not  at  hand  so  as  to  enable 
the  plaintiff  to  use  a  specially  endorsed  writ.  Time 
then  runs  in  favour  of  the  plaintiff,  aud  he  need  not 
go  through  the  formalities  of  delivering  a  statement 
of  claim  and  the  other  incidents  of  an  action,  but 
may  file  particulars  of  his  debt  or  liquidated  demand 
if  the  defendant  does  not  appear  in  the  prescribed 
manner;  and  then  if  he  continues  to  make  default 
judgment  is  signed  speedily  in  his  favour. 

So  much  for  the  advantages  of  this  form  of  writ  to  Advan- 
the  plaintiff;  but  great  as  they  are  far  greater  are  *^®**^ 
those  which  the  defendant  derives  from  its  use.  In 
the  first  place  he  knows  upon  what  exact  terms  the 
claim  can  be  settled,  and  if  the  money  is  paid 
within  four  days  the  costs  are  nominal.  As  a 
matter  of  fact  although  from  two  to  three  guineas 
according  to  the  distance  the  defendant  lives  from 
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the  oflSce  of  the  agent  who  has  to  sei-ve  him  (if  any) 
is  generally  put  upon  the  writ  as  the  amount  of 
costs  he  has  to  pay^  more  than  one  and  a-half 
guineas  will  seldom  be  allowed  besides  mileage  or 
agency  charges. 

In  fact  he  has  not  when  this  writ  or  the  specially 
endorsed  writ  under  Order  3,  r.  6  (which  is  only  a 
more  particular  and  strict  form  of  it)  are  used,  to 
pay  a  bill  of  costs  as  he  would  have  if  sued  for 
instance  for  damages.  He  could  not  pay  the  damages 
unconditionally  into  court  for  he  would  not  know 
the  amount  of  them,  and  in  ascertaining  would  be 
incurring  costs.  Here  however  he  knows  at  once  aJI 
he  has  to  pay  to  get  rid  of  the  claim  out  and  out,  and 
summary  justice  is  effectually  done  in  a  most  inex- 
pensive manner  in  the  case  of  both  classes  of  writ ; 
while  in  the  endorsements  credit  can  be  allowed  to 
the  defendant  for  any  claims  due  to  him  when 
necessary,  and  yet  the  same  advantages  to  both 
parties  be  retained. 

Credit  When  however  the  plaintiff  gives  credit  for  an3' 

sums  in  his  demand,  either  in  the  case  of  a  specially 
endorsed  writ  in  the  special  endorsement  itself,  or 
under  rule  7  in  the  particulars,  he  mus  tstate  the 
items  of  such  sums,  unless  they  are  such  as  would 
be  more  within  the  knowledge  of  the  defendant  than 
of  the  plaintiff:  Oodden  v.  Coraten,  5  C.  P.  D.  17. 

Set-off.  In  the  case  of  a  set-off  where  the  plaintiff  is  not 
certain  of  the  amount  it  would  seem  best  for 
him  not  to  refer  to  it  in  his  particulars;  but  to 
leave  the  defendant  to  set  it  up  and  pay  the 
difference  into  court,  which  he  would  probably  have 
to  do,  as  the  price  of  obtaining  leave  to  defend  as  to 
the  part  not  admitted.    The  question  of  items   i& 
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considered  at  greater  length  hereafter,  when  the 
case  of  specially  endorsed  writs  is  treated  of 
separately. 

The  claim  for  an  account  applies  according  to  Claim  for 
rale  8  to  all  cases  of  ordinary  account,  as  for  instance 
to  the  case  of  a  partnership  or  executorship  or 
ordinary  trust  account,  where  the  plaintiff  in  the 
first  instance  desires  to  have  an  account  taken.  Li 
these  cases  the  writ  must  be  endorsed  with  a  claim 
that  such  account  be  taken.  This  rule  must  be  read  J'J*'  ^*» 
with  Order  15,  r.  1.  In  default  of  appearance  (1)  to 
a  summons  endorsed  under  Order  3,  r.  8,  and  after 
appearance,  (2)  unless  the  defendant  by  affidavit  or 
otherwise  satisfy  the  Court  or  judge  that  there  is 
some  preliminary  question  to  be  tried,  an  order  for 
the  account  claimed  with  all  directions  now  usual 
in  the  Court  of  Chancery  in  similar  cases  shall  be 
forthwith  made.  This  form  of  endorsement  is  most 
useful  in  cases  where  it  is  believed  that  some  sum  is 
due  from  the  defendant  to  the  plaintiff,  but  it  is  not 
known  how  much,  and  bv  the  use  of  it  the  amount 
can  be  ascertained  in  the  most  inexpensive  way. 

It  will  be  noticed  that  Order  3,  r.  8,  says  impera- 
tively, "  the  writ  of  summons  shall  be  endorsed  with 
a  claim  that  such  account  be  taken."  It  is  there- 
fore desirable  that  the  writ  should  be  endorsed  with 
a  claim  for  an  account  whenever  it  is  probable  that 
an  interlocutory  application  for  this  purpose  may  be 
desirable ;  as  if  it  is  only  inserted  in  the  statement 
of  claim  the  writ  will  have  to  be  amended  to  comply 
with  the  terms  of  the  rule.    See,  however,  0.  20,  r.  4. 

It  is  for  the  defendant  to  satisfy  the  Court  tht^t  Prelimi- 
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nwy ,        there  is  some  preliminary  question  to  be  tried,  as 

°°*'  for  instance  that  there  did  not  exist  between  the 

plaintiff  and  the  defendant  the  relation  which  would 

No  render  this  rule  applicable.     What  the  preliminary 

reUtion.  ^  question  is  will  depend  upon  the  circumstances  of 

each  case,  and  there  are  few  cases  reported  in  the 

law  reports  which  throw  any  light  upon  it,  and  yet 

this  form  of  writ  is  frequently  used  in  the  Chancery 

Division.    "Many  matters  are  settled  under  Order  15 

without  the  action  going  any  further,"  are  the  words 

of  Bacon,  V.-C,  in  Gatti  v.  Webster,  12  Ch.  D.  774. 

It  cannot  however  be  used  against  an  executor  for  an 

account  on  the  footing  of  wilful  default. 


Instanoeb 


Frerents 
lelay. 


In  a  case  before  Jessel,  M.R  {Shai^  v.  Tattani, 
1879),  in  which  the  plaintiff  was  a  London  solicitor, 
who  sold  his  business  which  consisted  chiefly  of 
agency  to  his  managing  clerk  upon  the  terms  that 
the  latter  should  pay  him  so  much  per  cent,  upon 
all  business  done  for  his  country  clients  for  a  certain 
time,  the  writ  was  endorsed  with  a  claim  among 
other  things  for  an  account.  Upon  a  summous 
being  taken  out  for  an  account  at  once  the  late 
Master  of  the  Rolls  ordered  it,  though  it  was 
strongly  urged  that  the  defendant  had  a  counter- 
claim against  the  plaintiff  for  work  done  for  him 
while  his  managing  clerk;  and  that  this  having 
become  due  before  the  right  to  an  account  in 
respect  of  the  sale  of  the  business  had  acaiied, 
it  was  a  preliminary  question,  and  that  the 
accounts  of  what  was  due  firom  the  plaintiff  to  the 
defendant  and  from  the  defendant  to  the  plaintiff 
ought  to  be  taken  together  when  ordered  at  the  hear- 
ing. The  late  Master  of  the  Rolls  held  that  this  was 
not  a  preliminary  question  and  ordered  the  account, 
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which  practically  disposed  of  the  action  and  prevented 
any  delay. 

Another  case  in  which  it  was  used  was  one  in  which  Uneful  for 
the  grantor  of  a  bill  of  sale  sued  the  grantee  who  had  ^^^' 
sold  the  goods  among  other  things  for  an  account. 
He  had  no  means  of  ascertaining  what  the  gooiis 
fetched ;  and  if  they  had  been  properly  sold  and  had 
not  realised  the  amount  lent  uuder  the  bill  of  sale 
so  far  from  the  pbiintiff  having  any  claim  against 
the  defendant,  he  would  have  had  a  claim  against 
the  plaintiff  In  order  to  ascertain  the  facts  in  the 
cheapest  possible  way  a  summons  for  an  account 
under  that  rule  was  taken  out  and  the  account 
ordered  in  chambers. 

In  Seton  (vol.  ii.  p.  1036)  it  is  said  that  this  rule  Aoooont 
is  applicable  to  the  case  of  accounts  between  a  mort-  mOTtawor 
gagor  .and  his  mortgagee,  but  no  authority  is  given  ^^  mort- 
for  the  statement;  and  at  p.  1208  reference  is  made  ^^^' 
to  Belleeby  v.  Smith,  M.  R.  2nd  Dea  1876,  "A" 
2136,  for  an  order  under  this  rule   directing  an  Putnen. 
account  of  the  dealings  and  transactions  prior  and 
subsequent  to  the  death  of  a  partner,  and  an  inquiry 
as  to  capital  and  the  payment  of  balances  by  the 
defendant 

In  this  way  too  the  ordinary  creditor's  adminis-  CrecUtor'B 
tration  decree  may  be  obtained;  but  a  district ^JJ*"**"' 
registrar  can  only  make  it  in  de&ult  of  appearance : 
Irlam  v.  IHam,  2  Ch.  D.  608.  But  see  In  re 
Smith,  6  Ch.  D.  692.  In  an  administration  action 
by  the  administratrix  with  the  will  annexed  against 
the  executors,  a  statement  of  claim  was  ordered  by 
Bacon,  V.-C,  In  re  Huckwell,  David  v.  DaUon, 
1879  W.  N.  86. 
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Aooount- 

ingrela* 

tior 


In  Muvisey  v.  Eeade,  1  Ch.  D.  643,  where  a  de- 
fendant who  was  agent  for  trustees  in  a  trust  estate 
admitted  that  he  was  liable  to  account,  and  that  he 
had  in  his  possession  securities  belongiug  to  the  trust 
estate,  the  Court,  on  motion  by  the  trustees  (notice 
of  which  was  given  to  the  defendant),  made  an  order 
directing  him  to  account  and  to  hand  over  the 
securities.  If  there  is  no  preliminary  question  to 
be  tried  an  order  for  an  account  will  be  made  upon 
the  applicant  showing  that  an  accounting  relation 
between  the  parties  exists ;  but  if  the  balance  due 
is  found  against  him  he  will  have  to  pay  the  costs 
of  taking  the  account;  as  also  if  there  is  no  necessity 
for  one  or  if  he  could  have  got  it  by  asking  for  it. 
In  a  word  he  is  entitled  to  an  account  but  has  no 
right  to  put  his  opponent  to  the  expense  of  it  un- 
necessarily. 

Aocoimts       When  an  account  is  being  taken  before  a  chief 

^dTc^k.  ^^^^>  if  *^  i^^  IS  found  against  a  party  upon  a 
question  of  principle  he  should  take  an  adjournment 
before  the  judge  at  once  without  taking  out  a 
summons.  In  other  cases  the  account  should  be 
completed  before  the  adjournment  is  taken :  f/jpfo?? 
V.  Browuy  20  Ch.  D.  731. 

Although  a  summaiy  order  for  an  account  under 
Order  15,  r.  1,  cannot  be  made  by  a  district  registrar, 
it  can  under  O.  35,  r.  4,  and  if  the  order  so  directs  but 
not  otherwise  he  can  then  proceed  to  take  the  account 
himself,  yet  he  must  state  in  his  report  the  persons 
who  were  present  before  him  and  the  materials  upon 
which  lie  proceeded:  In  re  Bowen,  Bennett  v.  Boiven, 
20  Ch.  D.  538.  See  also  Order  33  and  Jud.  Act, 
1873,  s.  6G;  and  as  to  costs,  Beaney  v.  EUuftt, 
W.  N.  1880,  p.  99. 


District 
registrar. 


WRITS  OF  SUMMONS.  91 

Tlie  last  and  most  important  class  of  writs  of  Specially 
sammons  is  that  which  bears  the  special  endorse- ^^-rit. 
ment,  which  makes  a  writ  what  is  called  a  specially 
endorsed  writ  under  rule  6.    This  class  will  now  as 
it  would  seem  assume  even  greater  importance  imder 
the  new  practice.    Bole  6  says  that,  when  a  plaintiff 
eeeks^  merely  to  recover  a  debt  or  liquidated  demand 
in  money  with  or  without  interest  arising  upon  a 
contract  express  or  implied,  as  for  instance  on  a 
bill  of  exchange  promissory  note   cheque  or  other 
simple  contract  debt,  or  on  a  bond  or  contract  under 
seal  for  payment  of  a  liquidated  amount  of  money, 
or  on  a  statute  where  the  sum  sought  to  be  recovered 
is  a  fixed  sum  of  money,  or  in  the  nature  of  a  debt 
or  on  a  guarantee  (whether  under  seal    or    not) 
where  the  claim  against  the  principal  is  in  respect 
of   such  debt  or   liquidated  demand,  bill    cheque 
or  note  or  on  a  trust;  the  writ  may  be  specially 
endorsed  with  the  particulars  of  the  amount  sought 
to  be  recovered  after  giving  ciedit  for  any  payment 
or  set-off.    This  means  in  effect  that  a  writ  may  be  Demand 
speciaUy  endorsed,  (1)  with  the  amount  claimed,  and  ^r^ 
(2)  giving  credit  for  any  payment  or  set-off  wherever  *«»«<'• 
the  claim  is  for  a  debt  or  ascertained  demand  under 
a  contract 

The  instances  given  are,  (1)  a  simple  contract  Instances 
debt,  (2)  a  contract  under  seal,  (3)  a  penalty  under  ^^®"* 
a  statute,  (4)  under  a  guaranty  under  circumstances 
where  the  principal  could  have  been  thus  sued, 
(5)  a  trust.  The  rule  extends  section  25  of  the 
Common  Law  Procedure  Act  by  including  in  the 
cases  under  it  that  of  a  liquidated  sum  payable  on  a 
trust,  and  the  case  of  the  defendant  being  out  of  the 
jurisdiction  of  the  Court. 
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Ad  van-  The  advantage  derived  from  the  use  of  this  class 

of  writ  IS  not  only  tliat  the  plaintiff  gets  final  judg- 
ment in  de£eiult  of  appearance  under  Order  IS,  r.  3, 
as  he  does  under  role  7  after  filing  particulars  which 
of  course  he  need  not  do  here,  but  also  that  he  gets 
final  judgment  notwithstanding  appearance,  unless 
the  defendant  can  satisfy  the  Court  or  a  judge  that 
he  ought  to  be  allowed  to  defend  the  action  under 
Appear-     Order  14,  r.  1,  which  says:  Where  the  defendant 
Prooeduro  ^PP^fl^rs  to  a  writ  of  summons  specially  endorsed 
under        under  Order  8,  r.  6,  the  plaintiff  may  on  affidavit 
made  (1)  by  himself,  (2)  or  by  any  other  person  who 
can  swear  positively  to  the  debt  or  cause  of  action. 
See  0.  14,  (A)  verifying  the  cause  of  action,  and  (B)  stating 
rr.  1—6.     ^Y^^^  -^  i^jg  belief  there  is  no  defence  to  the  action, 

call  on  the  defendant  to  show  cause  before  the  Court 
or  a  judge  why  the  plaintiff  should  not  be  at  liberty 
to  sign  final  judgment  for  the  amount  so  endorsed, 
together  with  interest  if  any  and  costs.  A  copy  of 
the  affidavit  must  accompany  the  summons  or  notice 
of  motion. 

Perimy  in  It  was  forcibly  pointed  out  in  the  "  Law  Journal" 
for  leave  ^  ^^^  Spring  of  1882,  that  Order  14  was  productive 
to  defend,  ^f  much  perjury  by  reason  of  the  cultivation  of  the 
imagination  it  fostered  in  the  case  of  those  making 
the  affidavit  for  leave  to  defend.  But  it  is  suggested 
that  because  what  is  really  a  most  beneficent  mea- 
sure has  been  misused  by  unscrupulous  practitioners, 
its  usefulness  if  properly  used  (and  it  must  always 
be  presupposed  that  an  enactment  will  be  fiEiirly 
used),  is  not  thereby  lessened.  As  a  matter  of  fact, 
as  will  be  seen  hereafter.  Order  14  has  been  abused 
in  other  ways.  Seldom  however  is  exception  taken 
to  what  seems  a  real  fault  in  the  Order.    Take  the 
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case  of  a  claim  for  £50  for  goods  sold  and  delivered, 
and  the  affidavit  for  leave  to  defend  taking  the 
ground  that  the  period  of  credit  given  when  they  R««l 
were  sold  had  not  expired.  Leave  to  defend  would  ^  q,  x4? 
be  given,  and  the  action  drag  its  slow  length  along ; 
whereas,  if  a  judge  could  have  directed  this  (which 
was  really  the  only  issue  between  the  parties  which 
had  to  be  settled)  to  be  tried  out  at  once,  summary 
justice  would  have  been  done. 

However  to  resume.    The  Court  or  a  judge  may 
thereupon,  unless  the  defendant   (1)  by  affidavit,  0. 14,  r.  8. 
(2)  or  othenvise  satisfies  the  Court  or  a  judge  that 
he  has  a  good  defence  to  the  action  on  the  merits,  or 
discloses  such  facts  as  may  be  deemed  sufficient  to 
entitle  him  to  defend,  make  an  order  empowering 
the  plaintiff  to  sign  judgment  accordingly.    As  may 
be  supposed  all  claims  that  could  be  brought  under 
this  rule  have  been  so  brought ;  and  it  is  now  the 
common  practice  on  the  Common  Law  side  to  use  its 
procedure  to  force  the  hand  of  the  defendant,  and  to 
discover  by  means  of  the  affidavit  which  he  puts  in  For  dis- 
to  get  leave  to  defend  what  his  defence  is.    It  is°*^^®^' 
therefore  most  necessary  to  sec  exactly  what  consti- 
tutes a  specially  endorsed  writ    The  leading  case  whait  con- 
upon    this    is    WaUcet^    v.   Hicks,   3  Q.  B.  D.   8,"*'^^* 
where  the  endorsement  was,  "  The  plaintiff's  claim  is  endone- 
£399  9«.  7d.,  the  defendant's  share  or  contribution  to  ™®"*' 
the  payment  of  certain  bills  of  exchange  and  pro- 
missory  notes,  on  which  he  and  the  plaintiffs  were 
jointly  liable,  and  which  bills  and  notes  have  been 
taken  up  by  the  plaintiffs."    This  was  held  not  to 
be  a  special  endorsement,  and  .Cockbum,  C.J.,  said, 
"  The  object  of  the  special  endorsement  is  this :  on 
the  one  hand  it  is  to  have  a  very  prompt  and  sum- 


94  WRITS  OF  SUMMONS. 

maiy  effect  in  favour  of  the  plaintiff,  by  entitling 
him  to  apply  to  sign  final  judgment  under  Order  14 ; 
and  on  the  other  hand  it  is  intended  that  the  de- 
fendant should  have  an  opportunity  of  avoiding 
such  further  proceedings  by  payment  of  the  debt 
I  think  the  defendant  is  entitled  to  have  sufficient 
particulars  to  enable  him  to  satisfy  his  mind  whether 
he  ought  to  pay  or  resist  The  examples  given  in 
the  schedule  are  specific^  and  he  should  know  specifi- 
cally what  is  the  claim  against  him."  And  Mellor,  J., 
said  that  it  was  very  important  to  prevent  any  loose 
dealing  with  regard  to  the  form  of  special  endorse- 
Particu-     ments.    Therefore  it  would  appear  that  to  make  the 

lars  must  •   i  i 

be  given,  above  a  special  endorsement  the  dates  and  amounts 
of  the  various  bills  and  notes  should  have  been  given. 
Where  credit  is  given  to  the  defendant  for  a  certain 
payment  the  items  should  be  stated.  In  Godden  v. 
Cwsten,  5  C.  P.  D.  18,  which  was  not  the  case  of  a 
specially  endorsed  writ  particulars  were  ordered  to 
be  given,  and  a  fortiori  they  would  be  require<l  in 
such  a  case.  The  date  and  amount  of  each  item 
should  be  given  in  a  specially  endorseil  writ : 
Parpaite  Frhrs  v.  Dickenson,  26  W.  R.  479 ;  see 
also  41  L.  T.  521. 

WTiere  ap-  In  Mr.  Foulkes*  edition  of  Smith's  Action,  at  p.  49, 
^^^*  *'  the  following  statement  occurs: — ^''The  special  en- 
dorsement is  applicable  to  cases  of  liquidated  demand 
only.  A  liquidated  demand  arises  in  an  action  of 
debt  when  the  defendant  is  charged  with  a  promise 
to  pay  so  many  pounds  shillings  and  pence,  or  it  is 
alleged  that  there  is  an  agreement  between  plaintiff 
and  defendant  for  the  payment  of  a  sum  of  money, 
and  the  amount  either  resolves  itself  into  a  mere 
matter  of  calculation,  or  has  been  left  to  be  deter- 
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mmed  by  what  is  reasonable."  It  is  not  certain 
however  that  where  the  amotmt  resolves  itself  into 
a  matter  of  calculation,  or  is  left  to  be  determined 
by  what  is  reasonable,  a  writ  can  be  specially 
endorsed*  Exact  amounts  must  be  given,  and 
nothing  must  be  left  to  be  determined  in  any  way; 
every  it<em  must  be  given,  and  the  result  drawn 
thtt^from  must  appear  upon  the  writ  itself.  In  the 
case  of  goods  sold,  in  Appendix  "  A/'  part  ii.,  s.  7, 
we  find  certainly — 1873,  December  3lst  Balance 
of  account  for  butcher's  meat  to  this  date,  £35  108. ; 
2nd.  February,  1874.  To  goods,  £47  15s.  Bond 
dated  January  23rd.  Principal  £50.  Interest  blank ; 
bat  the  dates  there  given  are  sufficient  to  identify  Where 
the  amounts,  and  the  interest,  being  a  very  minor  stated. 
matter,  could  easily  be  reckoned.  In  the  sixth 
example  the  plaintiff's  claim  is  for  principal  and 
interest  due  under  a  covenant.  The  following  are 
the  particulars: — ^Deed  dated  blank.  Covenant  to 
pay  £100  and  interest  Principal  due  £80.  Interest 
blank.  The  date  should  have  been  inserted,  and  it 
would  certainly  be  safer  not  only  to  insert  it,  but 
also  to  state  the  term  for  which  interest  is  claimed 
under  the  deed  The  form  of  the  endorsement 
should  properly  be  that  of  an  account  or  tradesman's 
bin.    See  also  Smith  v.  Wilson,  5  C.  P.  D.  25. 

The  summons  by  the  plaintiff  to  sign  judgment  ^^  *^^- 
must  be  taken  out  promptly  and  is  not  now  returnable  sign  judg- 
until  four  clear  days  after  service;  and  the  copy  of  °^^'^^' 
the  affidavit  of  the  plaintiff  or  any  other  person  who  dr^tv«pi. 
can  swear  positively  to  the  debt  or  cause  of  action,  fyi^g  muHt 
which  must  verify  the  cause  of  action,  and  state  that 
in  the  belief  of  the  deponent  there  is  no  defence  to 
it,  must  be  served  with  the  summons.    0. 14,  r.  2. 
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Then  the  Court  unless  the  defendant  by  affidavit 

or  otherwise  satisfies  the  Court  that  he  has  a  good 

defence  to  the  action  on  its  merits,  or  unless  he  dis- 

0  14,  r.  5.  closes  such  facts  as  may  be  deemed  to  be  sufficient 

to  entitle  him  to  defend,  may  allow  plaintiff  to  sign 

Siloing     judgment.    If  the  defendant  goes  beyond  the  bare 

ju  gment.  statement  that  he  has  a  defence  on  the  merits,  and 

shows  what  the  grounds  of  his  defence  are,  giving 

reasons  for  thinking  that  the  defence  is  substantial, 

he  ought  not  to  be  compelled  to  pay  money  into 

Court  as  a  condition  of  his  being  let  in  to  defend : 

Mumnades  v.  Mesquita,  1  Q.  B.  D.  416. 

But  if  the  defendant  makes  no  affidavit  of  merits, 
he  is  not  entitled  as  a  matter  of  right  to  defend  the 
action  upon  offering  to  bring  the  sum  claimed  into 
Court;  a  discretion  being  vested  in  the  judge  to 
decide  whether  upon  considering  the  other  facts  of 
the  case  the  defendant's  offer  is  sufficient  ground  for 
refusing  the  plaintiff's  application  to  sign  judgment 
at  once.    Bramwell,  B.,  said,  in  Lloyd! 8  Banking  Co, 
v.  Ogle,  1  Ex.  D.  263,  that  the  power  to  sign  judg- 
ment was  intended  to  apply  to  those  cases  which 
almost  on  the  admission  of  the  defendant  are  unde* 
fended,  and  not  to  cases  in  which  the  defendant 
might  reasonably  say,  "  I  do  not  know  if  your  case  is 
well  founded  or  not,  but  I  require  you  to  prove  it ;" 
and  that  where  a  guarantor  bona  fide  says  that  he 
does  not  know  that  the  debt  is  due,  and  that  he 
requires  it  to  be  proved,  the  statute  was  not  intended 
to  operate  to  take  that  right  from  him. 

How  The  way  in  which  the  defendant  is  to  show  cause 

gi^*^        why  final  judgment  should  not  be  signed,  is  stated 
in  mle  S  to  be  by  offering  to  bring  into  Court  the 
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sum  endorsed  on  the  writ,  or  by  affidavit ;  but  in  ^  ®-  ^^ 
rule  1  the  old  words  used  were,  "  unless  the  defendant 
by  affidavit  or  otherwise  satisfy  the  Court."  In  Davis 
V.  Spence,  1  C.  P.  D.  719,  Lindley,  J.,  says  that  it  is 
obvious  that  the  defendant's  affidavit  in  answer  is 
not  final ;  for  rule  3  provides  that  the  judge  may,  if 
he  thinks  fit,  order  the  defendant  to  attend  to  be 
examined  upon  oath,  or  to  produce  any  books  or 
documents,  or  copies  of  or  extracts  therefrom.  In 
Crirvin  v.  Orepe,  13  Ch.  D.  177,  Jessel,  M.R,  says : 
"  The  judge  is  to  exercise  a  discretion.  I  entirely 
agree  that  he  is  not  to  try  the  action  on  affidavits 
alone ;  but  the  rule  says,  '  or  disclose  such  facts  as 
may  be  deemed  sufficient  to  entitle  him  to  defend.' 
There  is  no  real  difficulty  in  deciding  whether  or  not 
the  defendant  ought  to  be  allowed  to  defend,  after 
admitting  affidavits  in  reply,  or  in  rejoinder,  to  any 
extent  that  the  judge  thinks  it  right  to  give  leave, 
not  forgetting  that  you  may  cross-examine  a  de^ 
fendant,  or  call  upon  him  to  produce  documents,  also 
with  a  view  to  satisfying  the  mind  of  the  judge." 
In  Davis  v.  Spence  the  affidavit  of  the  defendant  is  Precedtnt 
set  out  at  full  length  ;  and  it  affords  a  good  iUustra* 
tion  of  the  class  of  case  in  which  a  judge  will,  in  his 
discretion,  allow  an  affidavit  in  reply  to  be  filed  by 
the  plaintiff. 

Although  we  have  the  judgment  of  Jessel,  M.R.,  Befend- 
in  Girvin  v.  Grepe,  that  any  condition  limiting  the  davit  muBt 
defendant's  common  law  right  to  appear  in  court  ^  "pecific. 
and  defend  should  be  construed  most  strictly  against 
the  plaintiff,  it  must  be  particularly  noticed  that 
rule  3  says  that  the  defendant  in  his  affidavit  shall  0. 14,  r.  S. 
state  whether  the  defence  he  alleges  goes  to  the 
whole  or  part  only,  and  if  so  to  what  part  of  the 
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plaintiff's  claim.  Therefore  the  defendant's  affidavit 
must  be  xpecific  and  must  deal  with  the  items  id 
the  endorsement  on  the  writ ;  and  it  may  be  inferred 
that  the  discretion  of  the  judge  will  probably  be 
exercised  by  giving  the  plaintiff  judgment  for  those 
items  which  are  not  satisfactorily  dealt  with,  and  by 
giving  the  defendant  leave  to  defend  without  having- 
any  terms  imposed  on  him  with  regard  to  such  items 
as  to  which  he  has  disclosed  a  defence  on  the 
merita 


condescend  upon  particulars.  It  is  not  enough  to 
say  I  do  not  owe  you  the  money.  Of  course  if  this 
Sea  0. 14,  were  true  it  would  be  a  good  defence ;  but  it  is  not 
'■  enough  to  satisfy  a  judge.     Rea.sonable  ground  for 

saying  so  must  be  alleged.  It  is  not  enough  to 
allege  fraud;  but  such  an  extent  of  definite  facts 
pointing  to  the  fraud  must  be  set  out  as  will  satisfy 
the  judge  that  there  ara  facts  which  make  it  reason- 
able that  this  defence  should  be  raised.  The  same 
applies  to  every  defence  that  might  be  mentioned : 
Blackburn,  J.,  in  Wallingford  v.  Mutual  SocUty, 
5  Ap.  Ca.  704. 

Defendant  Even  in  a  case  in  which  the  defendant  admits  that 
•j™™*  he  owes  a  certain  sura,  and  shows  a  defence  as  to  the 
residue,  the  Court  will  not  require  the  defendant  to 
pay  the  amount  admitted  to  he  due  as  a  condition  of 
being  allowed  to  defend  as  to  the  residue.  The 
irder  will  be,  plaintiff  to  have  judgment  for  the 
jnount  admitted  to  be  due,  the  defendant  to  have 
eave  to  defend  as  to  the  residue.  This  was  decided 
ly  Kelly,  C.B,,  and  Hawkins,  J.,  in  Dennis  v.  Sey- 
nour,  4  Ex.  D.  81.    Bramwell,  L.J.,  in  StantUtrd 


WRITS  OF  SUMKONS.  99 

Discount  Co,  v.  La  Grange,  3  C.  P.  D.  71,  calls  atten- 
tion to  the  words  at  the  end  of  rule  1^  saying  that 
it  was  not  meant  that  the  Court  or  a  judge  should 
give  judgment,  but  should  merely  give  a  direction 
as  to  the  mode  in  which  the  action  should  be  con- 
ducted.   This  case  decided  that  an  order  empowering  Order  to 
a  plaintiff  to  sign  judgment  is  interlocutory,  and  that  ^t  j^f ' 
an  appeal  against  it  must  be  brought  within  twenty-  teriocn- 
one  days.  ^' 

Bnle  6  says  expressly,  "  leave  to  defend  may  be  !*«•▼•  to 
given  unconditionally,  or  subject  to  such  terms  as  to 
giving  security,  or  time  and  mode  of  trial,  or  other- 
wise, as  the  Court  or  a  judge  may  think  fit"  What 
the  words  "or  otherwise"  here  mean  it  is  hard 
to  say.  From  Dennis  v.  Seymour  it  is  clear  that 
they  do  not  mean  upon  payment  into  court  of  a  part 
of  the  claim  admitted  to  be  due  by  a  certain  day. 
It  may  be  that  they  have  reference  only  to  a  case 
in  which  leave  to  defend  as  to  the  whole  claim  is 
given  upon  payment  of  the  sum  claimed  into  court. 

Giving  security  or  paying  the  amount  of  the  claim  Security, 
into  court  should  not  be  ordered  unless  there  is 
something  suspicious  in  the  defendant's  mode  of 
presenting  his  case :  per  Bramwell,  B.,  in  LloycPs 
Banking  Co.  v.  Ogle,  1  Ex.  D.  264. 

Where  there  are  several  defendants^  and  the  Court  Several 
thinksthat  one  ormorehas  agood  defence  and  theother  i^i^,^ 
or  others  have  not,  leave  to  defend  may  be  given  to 
the  former,  and  the  plaintiff  shall  be  entitled  to  enter 
final  judgment  against  the  latter  and  may  issue 
execution,  without  prejudice  to  his  right  to  proceed 
against  the  former  (rule  6).  Of  course  the  plaintiff 
need  not  sign  judgment — ^it  is  not  obligatory  on  hiin 

f2 


IW  WBITS  OF  SUMMONS, 

to  do  80 — and  Bramwell,  L.J.,  in  the  Starulard 
DiBcownt  Co.  V.  La  Orange,  givea  cases  in  which  he 
sajs  he  can  conceive  that  a  plaintiff  may  not  wish  to 
enforce  the  order, 

Ab  an  instance  of  a  case  in  which  Ord«r  14  is 
not  applicable,  see  HUl  v.  Sidebottom,  *7  L.  T.  224. 
There  a  pluntiff  specially  endoised  the  writ  in  a 
foreclosure  action  with  a  cl^m  for  payment  of  the 
mortgage  debt  Fry,  J.,  held  that  he  could  not 
obtain  a  summary  order  to  sign  judgment. 

It  is  hardly  necessary  to  State  that  proceedings 
under  Order  14  are  optional  with  the  plaintiff;  and 
the  result  of  the  cases  appears  to  be  that  he  will  not 
be  allowed  to  profit  by  using  it,  except  perhaps  for 
the  purpose  of  finding  out  what  defendant's  defence 
is,  unless  the  defendant  acknowledges  the  whole  or 
part  of  the  debt,  or  it  appears  from  that  or  other 
circumstances  that  the  defence  would  be  for  mere 
purposes  of  delay.    An  affidavit  that  the  defeodant 
has  been  misled  by  the  endorsement  might  get  him 
leavo  to  defend,  but  in  the  absence  of  such  an  affi- 
davit an  endorsement  like — To  goods,  with  dates  and 
sums  giving  credits,  also  with  dates  and  sums  and 
carrying  out  the  balance  is  sufficient:  SmitJi.  v.  WilsoTl, 
Ortte  ot     4  C.  P.  D.  394 ;  on  Appeal,  5  C.  P.  D.  23.    The  deci- 
obmb^  sion  of  a  Judge  at  chambers  will  not  be  reviewed 
whenfinmL  unless  a  Strong  case  is  shown:  Lloyd's  Bankmg  Co. 
\e,  where  Bramwell,  B.,  says,  "  I  should  have 
hesitation  in  such  a  matter  in  overruling  the 
of  a  judge  at  chambers." 

a  not  necessary  to  file  an  affidavit  in  support 
application  for  leave  to  amend  a  writ  when 
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the  right  is  clear:  Canybeare  v.  Lewis,  29  W.  R 
391. 

An  application  to  set  aside  the  writ  when  the  Mis. 
i^dence  of  the  defendant  was  mis-described  was  ^^^ 
refused :  The  HelensUa,  7  P.  D.  57.  «*'■  «»i- 

denoe. 

As  to  the  renewal  of  writs  after  the  original  BenewaL 
twelvemonths  for  which  they  are  in  force  has  elapsed, 
see  Ee  Janes,  Eyre  v.  Cox,  W.  N.  1877,  p.  38. 
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CHAPTER  VI. 

APPEARANCE,  ETC. 

Whero  A  writ  may  be  issued  either  at  the  Central  Office 
in  London  or  in  a  District  Registry  but  if  the 
0. 12,  writ  is  issued  in  London  the  defendant  appears 
"'•^~^-  in  London,  and  if  in  a  District  Registry  he  can 
appear  either  in  London  or  in  the  District  Re- 
gistry unless  he  lives  or  carries  on  business  in 
the  District  Registry,  in  which  case  he  must  appear 
there.  Where  there  are  several  defendants  if  even 
one  of  them  not  being  merely  a  formal  defendant 
appears  in  London,  the  action  proceeds  in  London, 
but  otherwise  in  the  District  Registry. 

Method  of  The  way  in  which  appearance  is  entered  is  by 
entenng.  j^^ygring  ^  i]^q  proper  officer  two  written  memo- 
randa dated  the  day  of  delivery  stating  the  de- 
fendant's solicitor's  name  or  that  he  defends  in 
0. 12,  r.  8.  person  and  an  address  for  service ;  one  of  which  that 
officer  returns  sealed  and  marked  with  the  date  of 
sealing,  and  the  forwarding  of  this  returned  memo- 
randum, together  with  a  notice  of  such  appearance 
in  due  course  of  post  to  the  plaintiff's  solicitor,  or 
to  the  plaintiff  if  suing  in  person  completes  the 
appearance. 

Partnen.        Partners  appear  individually,  but  even  though 
only  one   partner  constitutes  the  firm,  proceedings 
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continua  in  the  name  of  the  firm  whea  the  action  is  o.  18,  r.  lA. 
brought  against  the  firm's  name.  Where  from  a 
defence  it  appeared  that  at  the  time  the  cause  of 
action  arose  the  defendant  was  in  partnership  and  he 
had  obtained  leave  that  the  writ  might  be  amended 
by  inserting  the  name  of  the  other  partner  and  a 
defence  was  put  in  for  the  other  partner,  but  no 
appearance  was  entered  for  him,  it  was  struck 
out  by  Fry,  J.  in  Taylor  v.  CoUi&r  A  Co.,  1882 
W.  N.  83.     See  p.  69. 

In  a  writ  for  the  recovery  of  laud  any  one  though  Recovery 
not  named  a  defendant,  may  by  leave  appear  and 
defend  as  to  the  whole  or  paii)  of  the  land  (but  he 
must  be  named  as  a  defendant  in  the  subsequent  0.12,  r.  90. 
proceedings),  on  filing  an  affidavit  showing  that  he 
is  in  possession  of  the  laud  either  by  himself  or  his 
tenant     See  p.  108. 

Though  a  defendant  has  only  eight  days  after  Time, 
service  inclusive  of  the  day  of  service  given  him  by  See  writ 
the  writ  for  appearance,  he  can  yet  appear  at  any  ***®  ' 
time  before  judgment;  but   he  \vill   not  get  any 
further  time   except   by  leave  for  the   delivery  of 
his  defence.     See  0. 12.  r.  22. 

The  proper  way  for  the  plaintiff  to  take  advan-  ^^w  ir- 
tage  of  any  irregularity  in  the  defendant's  mode  of  taken  ad- 
appearance  or  of  his  default  of  appearance,  is  in  all  ^"**»8«  <»'• 
common  law  actions  by  signing  judgment  for  any 
sum  not  exceeding  the  sum  endorsed  on  the  writ  0-  is»  '•  *• 
together  with  interest  at  the  rate  specified,  if  any, 
to  judgment  and  a  sum  for  costs,  as  in  default  of 
appearance  under  Order  13.      Where  judgment  has  How  judg- 
been  so  signed  it  cannot  be  set  aside  without  an  affi-  ]^de."* 
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davit  of  meriU.,  and  when  irreparable  mischief  would 
be  done  by  acceding  to  a  tardy  application,  it  being 
a  departure  from  the  ordinary  practice,  the  person 
who  has  failed  to  act  within  the  proper  time  ought  to 
be  the  sufferer ;  but  in  other  cases  the  objection  of 
lateness  need  not  to  be  listened  to,  as  any  injury 
caused  by  the  delay  can  be  compensated  by  the 
payment  of  costs:  Bramwell,  L.J.,  in  Atwood  v. 
ChicJiestei',  3  Q.  B.  D.  723. 

DiBtrict  When  a  writ  is  issued  in  a  District  Eegistry  and  is 

write"**^^    served  outside  it,  notice  of  appearance  must  be  sent 

to  the  address  for  service  within  the  limits  of  the 

District  Registry  ;  notice  of  appearance  given  at  the 

address  for  service   in   London  being    insuflBcient. 

This  was  laid  down  in  Smith  v.  Dobbin,  3  Ex.  D. 

338,  which  was  under  the  old  rule,  Order  12,  r.  6a, 

and  which  explains  what   is   a   sufficient  address; 

and   Order   13,  r.  oa,  says  that  where  a  defendant 

0.18,1.11.  fails  to  appear  to  a  writ  issued  in  a  District  Registry, 

judgment  shall  not  be  signed,  if  the  defendant  had 

the  option  of  appearing  in  London  (under  rule  3, 

Order  12),  till  a   letter   posted   in   London   by  the 

country  mail  the  night  before  should  liave  reached 

him. 

Proceedings  under  the  Bills  of  Exchange  Act 
having  been  abolished  (0.  2,  r.  6),  except  in  the 
County  Court,  no  delay  beyond  the  ninth  day  is 
necessary. 

Proceed-         The  proceedings  to  be  taken  in  default  of  appear- 
fault     "^  ance  are  regulate^  by  Order  13. 

Gnardian        In  the  case  of  a  defendant  who  is  an  infant  or 

*"'    person  of  unsound  mind,  an  application  must  now  be 

made  to  the  Court  to  appoint  a  guardian  ad  litem 


APPEABANCE,  ETC.  103 

upon  proof  of  service  of  the  writ,  and  of  notice  of 
the  application  having  been  left  six  clear  days  at  tbc 
house  of  the  person  with  whom  the  defendant  resides, 
and  also  at  the  house  of  the  father  or  guardian  if 
not  the  same.  Order  13,  r.  9,  applies  to  persons 
of  unsound  mind :  Taylor  v.  Pede,  44  L.  T.  514.  See 
0. 13,  r.  1. 

Before  the  plaintiff  can  take  any  proceedings  in  Affidavit 
default  of  appearance,  he  must  file  an  affidavit  of  the  ^  ««rvioe.. 
service  of  the  writ,  or  of  notice  in  lieu  of  service : 
Order  13,  r  2-      See  Bristow  v.  Bristow,  14,  Ch.  D. 
849. 

The  consequences  of  non-appearance  vary  accord-  foil- 
ing to  the  endorsement  upon  the  writ  of  summons.  »PP«»r. 
In  the  case  of  a  specially  endorsed  writ  the  plaintiff  seqaenocaL 
may  at  once  sign  final  judgment,  and  execution  will 
at  once  issue,  (1)  for  any  sum  not  exceeding  that 
endorsed  upon  the  writ,  (2)  and  for  interest  at  the 
rate  specified  (if  any)  to  judgment,  (3)  and  a  sum 
for  costs.     In  the  case  of  endorsements  under  Order  3^ 
r.  7,  that  is,  where  the  claim  is  for  a  debt  or  liquidated 
demand  alone,  not  only  must  the  affidavit  of  service 
of  writ  or  of  notice  in  lieu  be  filed  as  in  the  cajse  of 
specially    endorsed    writs,    but   also  particulars  of 
claim;  and  then  eight  days  after  such  filing  final 
judgment  may  be  entered  for  not  more  than  waa 
endorsed  on  the  writ,  and  costs  to  be  taxed. 

It  is  difficult  to  see  why  a  plaintiff  should  choose 
this  mode  of  endorsement,  and  by  consequence,  this 
rule  to  proceed  under.  It  only  applies  to  a  debt 
or  liquidated  demand  in  money,  and  this  with  the 
particulars  which  have  to  be  afterwards  filed  would 
together  almost  always  be  equivalent  to  a  writ  which 
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might  have  been  specially  endorsed  under  Order  3, 
r.  6,  in  the  first  instance. 

Unliqui-         The  third  form  of   endorsement    requires  only 

dated  ...  ,        . 

damages,  pa^^sing  notice,  viz.,  when  the  claim  is  for  unliqui- 
dated damages  or  detention  of  goods  or  both.  In 
this  case  if  appearance  is  not  duly  entered  interlocu- 

SeeO.  IS,  tory  judgment  can  be  signed,  and  a  writ  of  inquiry 
issues  to  assess  the  value  of  the  goods  or  damages 

Writ  of      claimed   in   the  writ  of  summons.     Of  course  no 

inquiry,  matters  not  disclosed  by  the  writ  of  summons  will 
be  gone  into  before  the  deputy-sheriff  who  holds  the 
inquest,  and  then  only  the  question  of  the  amount 
of  them  and  not  whether  there  is  a  defence  on  the 
merits  or  not.  As  this  is  an  expensive  process,  the 
rules  6,  6  and  7,  under  which  these  proceedings  may 
be  taken,  the  latter  two  of  which  are  new,  provide 
another  method  which  may  be  followed  with  advan- 
tage, and  that  is  in  eflFect  a  reference  to  a  master  or 

Reference,  if  necessary  the  official  or  a  special  referee  or  even 
a  judge,  see  0.  36.  The  words  are,  "  But  the  Court 
or  a  judge  may  order  that  instead  of  a  writ  of  inquiry 
the  value  and  amount  of  damages  or  either  of  them 
shall  be  ascertained  in  any  way  which  the  Court  or 
judge  may  direct."  In  Ivory  v.  C'niikshanJc,  1875 
W.  N.  249,  an  action  for  rent  and  for  the  return  of 
specific  goods,  the  plaintiflF  was  allowed  to  sign  judg- 

Yy^,  ^^  ment  for  the  return  of  the  specific  goods  retained,  and 
to  enforce  it  by  writ  of  delivery  under  Order  42,  r.  4. 
In  order  to  come  under  this  rule  it  must  be  seen  that 
some  assessment  of  damages  is  necessary,  and  that  the 
claim  is  not  a  liquidated  demand  where  final  judg- 
ment can  be  entered  without  any  assessment.  Where 
there  are  several  defendants  some  of  whom  do  not  ap- 
pear the  action  goes  on  as  if  they  had  under  rule  4. 
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In  Dix  V.  Groom,  5  Ex,  D.  92,  the  writ  was  en- 
dorsed, "The  plaintiff's  claim  is  £102  88.,  upon  a 
bond  to  secure  payment  of  £150  and  interest,"  and 
a  statement  of  claim  was  put  in,  and  in  it  the 
plaintiff  -claimed  £150,  and  afterwards  got  a  writ 
of   inquiry.       Upon   the   defendant  taking  out  a 
summons  to  set  it  aside  for  irregularity  it  was  held 
that  this  was  a  deht  or  liquidated  demand,  and  that 
plaintiff  should   have  signed   final   judgment   and 
that  no  writ  of  inquiry  was  necessary.     In  a  word,  )^*jj^' 
the   question   to  be  determined  must  be  one   ofaMesies 
amount  only  and  not  of  title  to  be  determined  by  a  ^^"^^ 
writ  of  inquiry.    See  0.  36,  Part  IX.,  and  p.  112. 

The  fourth  class  of   endorsements    for   matters  Matteta 
which  have  been  assigned  to  the  Chancery  Division  to  Chan- 
does  not  entitle  the  plaintiff  to  do  more  than  proceed  ^^  ^^' 
as  if  he  had  appeared  after  filing  his  affidavit  of 
service  or  of  notice  in  lieu  of  service,  upon  the  non- 
appearance of  .the  defendant     He  will  therefore  file 
his  statement  of  claim,  Minton  v.  Meicalf,  46  L.  J. 
Ch.  584 ;  Benahaw  v.  Renshaw,  49  L.  J.  Ch.  127  ;  a 
notice  of  filiug  it  and  if  necessary  an  affidavit,  and 
then  move  for  judgment.     This  motion  may  be  also 
filed,  Morton  v.  Miller,  24  W.  R.  723 ;  even  though 
the  defendant  is  out  of  the  jurisdiction :  Gardiner  v. 
Hardy,  1876,  W.  N.  185. 

In  the  case  of  the  fifth  class  of  writs  namely  that  ^^""^  f<^' 

Acoount . 

for  an  account,  upon  failure  of  appearance  by  the  de- 
fendant^ and  also  in  the  event  of  appearance  imless 
the  defendant  by  affidavit  or  otherwise  satisfies  the 
Court  that  there  is  some  preliminary  question  to  be 
tried,  upon  the  filing  of  an  affidavit  of  service  or 
notice  in  lieu  thereof  the  account  will  be  ordered  at 
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once  upon  summons,  supported  by  an  affidavit  set  tin 
out  the  grounds  of  the  application. 


or 


Recovery        In  actions   for  the  recovery  of  land  where   the 

oflmnd.      defendant  does  not  appear  or  appears  and  defends 

as  to  part  only  judgment  is  entered  at  once  as  in  the 

See  0.18,   case  of  specially   endorsed   writs,  that  the   person 

'■  *•  whose   title   is  asserted   in   the  writ  shall   recover 

possession  of  the  land  or  the  part  of  it  to  which  the 

defence  does  not  apply.     If  there  is  on  the  writ  a 

claim  for  mesne  profits  or  arrears  of  rent  or  damages 

in  connection  with  the  land,  and  there  is  a  question 

of   amount  to   be   ascertained,  judgment    can    be 

entered  for  the  land  and  the  amount  ascertained  as 

in  the  cases  before  referred  to. 

Form  of         The  foiTii  of  judgment  is  given  in  Appendix  D. 
judgmen     ^^  g     j^  .^  ^  „  Title.    Date.    No  appearance  having 

been  entered  to  the  writ  of  summons  herein,  it  is 
this  day  adjudged  that  the  plaintiff  recover  posses- 
sion of  the  land  in  the  said  writ  mentioned."  While 
that  in  the  case  of  a  liquidated  demand  is:  "The 
defendant  not  having  appeared  to  the  writ  of  sum- 
mons herein,  it  is  this  day  adjudged  that  the  plaintiff 
recover  against  the  said  defendant  £  ,  and 

costs  to  be  taxed." 

See  p.  112.      The  procedure  in  default  of  appearance  is  sum- 
marised in  the  table  at  the  end  of  this  chapter. 

One  or  two  remarks  will  here  be  made  upon  a 
defendant's  proceedings  after  appearance;  although 
the  proceedings  of  the  defendant,  after  the  writ  of 
summons  has  been  served  upon  him,  will  in  a  great 
measure  depend  upon  the  nature  of  the  claim  and 
the  defence  he  has  to  it 
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For  instance  in  the  case  of  a  writ  for  an  account  J^'jfV^®" 
under  Order  15,  r.  1,  the  first  thing  to  be  considered  does  after 
is,  whether  there  is  any  preliminary  question  to  be  JlJ^^f^r 
tried  or  not.    The  intention  of  the  legislature,  as  account, 
stated  by  Bacon,  V.-C,  in  Gatti  v.  Webster,  12  Ch. 
D.  774,  was  that  matters  under  this  Order  should  be  0. 15,  r.  1. 
settled  without  the  action  going  any  further  or  being 
ever  heard  of  again,  and  he  said  that  it  had  proved 
itself  most  useful.     Of  course  if  there  was  a  liability 
to   account  which  was  asserted  to  exist  under  a 
certain  document,  and  the  question  of  the  existence 
of  such  liability  to  account  was  the  point  which  the 
defendant  desired  to  take,  he  would  raise  it  as  a 
preliminary  question  under  this  Order. 

He  may  also  have  to  consider  after  appearing  to 
almost  any  writ  whether  there  is  no  one,  not  already 
a  party  to  the  action  against  whom  he  claims  i*elief 
over.     If  BO,  leave  must  be  obtained  to  bring  him  in  Third 
by  notice.     This  may  be  sometimes  done  on  an  ex  ^l^ht  in 
parte  application,  supported  by  an  affidavit  showing  ^y  defan- 
the  nature  of  the  case.     See,  however,  pp.  71  and  78. 

Under  the  old  Order  16,  rules  13, 16, 17,  the  Court 
upon  being  satisfied  that  there  is  a  bona  fide  claim 
raised  by  third  parties  could,  upon  the  application 
either  of  the  plaintiff  or  the  defendant,  add  the  names 
of  such  persons  as  parties,  in  order  effectually  and 
completely  to  adjudicate  upon  and  settle  all  questions 
involved  in  the  action.  This  application  was  refused 
in  Harry  v.  Davey,  2  Ch.  D.  721,  because  no 
question  had  arisen  which  required  the  persons  whom 
it  was  attempted  to  join  to  be  added  as  parties. 
This  subject  has,  however,  been  treated  of  in  the 
chapter  upon  "  Third  Parties." 
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Plamiiff         Plaintiffs  must  not  be  harrassed  by  the  defendant 

mnst  not  ... 

beembar-  forcing  them  to  include  in  their  actions  persons 
r»eaed.  against  whom  they  do  not  desire  to  proceed,  and 
against  whom  they  have  no  claim.  The  rule  must 
be  construed  strictly,  and  a  man  must  not  be  made 
a  defendant  merely  for  the  convenience  of  another 
defendant.  Denman,  J.,  says,  in  Koi^ria  v.  Beazley, 
2  C.  P.  D.  85,  where  this  matter  is  well  threshed  out, 
"  I  am  quite  clear  that  the  Court  ought  not  to  bring 
in  any  person  as  defendant  against  whom  the  plaintiff 
docs  not  desire  to  proceed,  unless  a  very  strong  case 
is  made  out,  showing  that  in  this  particular  case 
justice  cannot  be  done  without  his  being  brought  in. 
The  theory  however  is  that  all  parties  against  whom 
remedy  or  relief  is  sought  should  if  possible  be  joined 
in  the  same  action." 

If  however  the  writ  is  not  endorsed  with  a  claim 
for  an  account  and  the  defendant  does  not  desire  to 
bring  into  the  action  any  other  party,  he  will  after 
appearing  probably  wait  for  the  delivery  of  the 
statement  of  claim  in  actions  other  than  those  in 
See  p.  112.  columns  1  and  2  of  the  table  which  accompanies. 

When  no  He  may  however  should  he  desire  to  do  so  give 
quired.  notice  to  the  plaintiff  that  he  dispenses  with  the 
delivery  of  a  statement  of  claim.  In  such  a  case  he 
need  not  deliver  a  defence,  and  this  would  be  an 
instance  of  an  action  without  pleadings :  Hooper  v. 
ones,  W.  N.  1876, 10. 

Particn.  ^  application  for  particulars  of  the  plaintiff's 
claim  may  still  under,  0.  19,  r.  7,  sometimes  be  made 
by  the  defendant  with  advantage:  AugvMinus  v. 
Nerinckx,  16  Ch.  D.  13;  The  iZory,  9  P.  D.  117; 
Oodden  v.  Coraten,  5  C.  P.  D.  17;  but  in  hardly  any 
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case   could  an   iDterlocutory  application    as  for  a 
receiver  or  injunction  be  well  made  by  the  defendant 
in  the  plaintiif 's  action.     K  however  an  action  were  Where 
brought  upon  partnership  articles,  for  example,  which  tion  oom- 
contained  a  provision  for  a  reference  to  arbitration  a  P^^^' 
summons  might  be  taken  out  to  enforce  it  by  the 
defendant.    See  also  Sargant  v.  Read,  1  Ch.  D.  600, 
and  the  observations  upon  Beceivers  further  on  in 
this  book. 

As  to  when  the  Court  has  a  discretion  as  to  the  ?*y^*°* 

.  .  /^  1         1      into  Court 

costs  of  an  action  after  payment  into  Court  by  the 
defendant,  see  Nichols  v.  Evans,  22  Ch.  D.  611. 

As  to  interim  order  for  the  preservation  of  pro-  Interim 
perty,  see  Order  60,  r.  1,  and  RupM  v.  Daviee,  W.  N. 
1883, 109. 

And  as  to  orders  as  to  perishable  goods,  &c.,  Order 
50,  r.  2,  a  horse  was  ordered  to  be  sold :  BaHholo- 
nmew  v.  Freeman,  3  C.  P.  D.  316. 

As  to  orders  for  inspection,  see  Order  60,  r.  3,  and  For 
as  to  the  costs  of  such  inspection  MUchell  v.  Barley  ^P®*^''"- 
Main  CoUiery  Company,  10  A.  B.  D.,  457. 
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CHAPTER  VII. 

PLEADING. 

This  chapter  deals  primarily  with  pleading  under  Time  for 

the    Jadicature   Acts ;  under   which  if  the  defen-  gtatemait 

dant  does    not    upon    his    appearance    state    that  ^^  <5lAim. 

he  does  not  require  a  defence^  the    plaintiff  shall  0. 19. 

within  six  weeks  after  appearance  deliver  a  statement 

of  his  complaint  and  of  the  relief  or  remedy  to  which 

he  claims  to  be  entitled :  Order  19,  r.  2.     This  must 

be  as  brief  as  the  nature  of  the  case  admits  of,  and 

the  costs  of  unnecessary  prolixity  have  to  be  borne 

by  the  party  chargeable  with  the  same :  rule  6.  Bnle  4  Concise- 

says  that  every  pleading  shall  contain  and  contain  gary. 

only  a  statement  in  a  summary  form  of  the  material 

parts  on  which  the  party  pleading  relies,  i.e.,  any  facts 

which  the  party  pleading  is  entitled  to  prove  at  the 

trial :   Lord  Selbome,  C,  in  Millington  v.  Loring,  6 

Q.  B.  D.  194 ;  but  not  the  evidence  by  which  they 

are  to  be  proved.    A  party  ought  not  to  be  allowed  Facts  re- 

to  prove  at  the  trial  as  a  fact  upon  which  he  would  should  be 

have  to  rely  to  prove  his  case  any  fact  which  is  not  f*a*«<i  *» 

_     .  ,  be  ppove- 

stated  in  his  pleading :    Brett,  L.  J.,    PkUipps  v.  able  at 
PkUipps,  4  Q.  B.  D.  143;  48   L.  J.  Q.   B.   138.'"**- 
0.  SO,  r.  6,  orders  every  statement  of  claim  to  state  Relief 
specifically  the  reUef  which  the  plaintifif  claims  either  gfj^^ 
simply  or  in  the  alternative,  although  it  may  alsofiecL 
ask  for  general  relief.    Admissions  and  presumptions  ^^^^'  ^ 
of  law  in  the  pleader's  favour  are  not  to  be  pleaded,  presump. 
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tions  and  it  is  sufficient  to  state  the  effect  of  documents  as 
briefly  as  possible  and  not  to  set  out  the  whole  or 
any  part  of  them  unless  the  precise  words  are 
material;  and  nothing  need  be  stated  which  the 
Court  takes  notice  of  judicially,  as  the  law  of  England 
and  the  general  law  of  nations ;  but  private  Acts  of 
Parliament  and  the  laws  of  foreign  countries  must 
be  alleged  like  other  facts. 

Prolixity,  With  reference  to  prolixity,  the  suppression  of 
\rixh,  ^  *  which  seems  especially  aimed  at  by  the  Judicature 
Acts,  it  can  be  punished  by  the  disallowance  of  costs 
under  rule  2 ;  or  a  pleading  violating  the  rules  with 
reference  to  it  may  be  struck  out  as  embarrassing 
under  Order  19,  r.  27. 

For  nothing  is  more  embarrassing  to  a  defendant 
than  a  number  of  statements  which  may  be  irrele- 
vant, and  with  which  therefore  he  cannot  know  what 
to  do.  They  mystify  him  as  to  the  case  which  he 
has  to  meet;  and  if  any  of  them  consist  of  facts 
which  are  really  evidence  and  nothing  more  they 
are  premature ;  for  the  defendant  has  to  make  up 
his  mind  what  facts  he  will  traverse,  and  until  he 
has  done  so  it  cannot  be  known  of  what  facts  evi- 
dence will  be  required. 

Davy  V.  James,  L.J.,  in  Davy  v.  Oarrett,  7  Ch.  D.  486,  says 

Garreu,  ^y^^^  ^j^^  Court  ought  to  be  strict,  even  to  severity,  in 
taking  care  to  prevent  pleadings  from  degenerating 
into  the  old  oppressive  pleadings  of  the  Court  of 
Chancery;  and  although  he  stated  that  he  had 
always  set  his  face  against  appeals  from  the  dis- 
cretion of  the  Court  below  on  matters  of  procedure, 
he  overruled  the  judge  of  first  instance  in  that  case 
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aad  ordered  the  statement  of  claim  to  be  struck  out 
as  being  embam^ng  on  account  of  its  prolixity. 

On  the  other  hand,  the  defendant  should  know 
what  the  plaintiff  intends  to  prove  at  the  trial  and 
the  judge  may  adjourn  the  case  if  anything  mate- 
rial is  unexpectedly  sprung  upon  him :   Lindley,  J., 
MiUington  v.  Loving,  6  Q.  B.  D.  194 ;  and  for  this 
purpose  as  a  general  principle,  each  party  should  What 
deal  with  the  other  by  putting  in  their  respective  pleading 
pleadings    everything  necessary  to    constitute  the  ^°]jj|^ 
cause  of  action  or  defence ;  and  in  many  cases  it  is 
open  to  no  inconvenience  that  the  party  should  do 
more;  for  example,  in  an  action  of  trespass,  state 
what  he  intends  to  rely  on  by  way  of  aggravation  of 
damaga    It  must  be  carefully  noticed  that  in  order  What  wiU 
that  matter  in  a  pleading  may  be  struck  out,  it^^'jjfga^ 
must  tend  to  prejudice  embarrass  or  delay  the  fsiir  ing  Btruck 
trial  of  the  action  ;  and  as  the  judge  directs  the  jury 
even  at  a  jury  trial,  they  will  not  be  misled  by  the 
opening  of  the  pleadings  more  than  by  the  opening 
speech  of  counsel    If  the  pleading  errs  merely  on  Length  of 
the  ground  of  too  great  length  the  costs  of  it  can  ^q^^^  °*^' 
be  disallowed  under  Order  19,  r.  5 ;  and  therefore 
this  alone  will  not  entitle  the  defendant  to  proceed 
under  the  present  0.  19,  r.  27,  to  get  it  amended ;  for 
the  allegation  of  facts  in  pleadings  that  can  be  given  in 
evidence  at  the  trial  cannot  tend  to  embarrass  the 
defendant,  and  the  mere  fact  that  matters  >  state  a 
scandalous  fact  does  not  make  them  scandalous  within 
the  meaning  of  that  rule :  see  judgment  of  Brett,  L.J., 
in  MiUmgUm  v.  Loring,  quoted  above. 

The  object  of  modem  pleadings  is  to  narrow  the  Object  of 
issues  between  the  parties  and  so  save  the  expense  qq^.    ^ 
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of  bringiog  witnesses  to  prove  what  is  admitted. 
But  in  the  old  technical  days,  when  the  letter  of  the 
law  did  not  seldom  kill,  the  declaration  was  a  series 
of  nooses  thrown  at  the  defendant,  one  of  which 
CM  style,   might  catch  him ;  and  so  under  the  old  system  also 
all  matters  stated  might  have  been  put  in  issue  by 
pleading  the  general  issue.    This  would  have  had 
the  effect  of  traversing  each  particular  allegation. 
Thus  issues  were  raised,  it  is  true,  but  too  many  to 
be  of  practical  use,  and  the  real  points  relied  upon 
by  either  party  were  not  made  clear  as  they  are  by 
the  new  system,  which  compels  each  allegation  to  be 
dealt  with  separately.    Now,  however,  it  must  be 
observed  that  where  the  Judicature  Acts  have  not 
laid  down  anything  to  the  contrary,  the  old  law  pre- 
Things  in  vails :  Evaus  y.  Bvjcky  4  Ch.  D.  434 ;  but  things  in 
^^f*"    aggravation  of  damage  like  seduction,  which  could 
damage      not  before  the  Judicature  Act  be  pleaded  in  an  action 
abll^      "  for  breach  of  promise  of  marriage,  now  may :  Brett, 
L.J.,  in  Millington  v.  Loving.    And  in  a  libel  case 
a  claim  was  allowed  to  be  demurred  to  where  the 
defamatory  words  used  were  not  set  out :  Harris  v. 
0.l9,r.21.  TTan'c,  4  C.  P.  D.  125;  and  in  a  claim  for  n^ligence 
the  material  facts  relied  on   should  also  certainly 
All  points  be  set  out      In  fact   every  point  upon  which  a 
pleaded.     P^^J  means  to  rely  that  can  be  inserted  in   the 
pleadings  should  be  stated  then,  or  else  evidence 
of  it  may  be  inadmissible  at  the  trial.    For  instance, 
in  an  action  for  libelling  a  plaintiff  respecting  mis- 
conduct in  his  profession,  the  defence  alleged  was 
that  the  libel  was  true.    Evidence  of  general  mis- 
conduct in  his  profession  could  not  be  adduced  by 
the  defence  at  the  trial,  as  such  misconduct  had  not 
been  charged  in  the  statement  of  defence :  ScoU  v. 
Sampson,  8  Q.  B.  D.  491. 
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Again,  it  is  not  sufficient  in  an  action  for  libel  to 
deny  generally  that  the  defendant  wrote  or  published 
the  same  falsely  or  maliciously.  The  defence  must 
set  out  the  hc\s  which  show  the  justification  or  privi- 
I^e  he  relies  on :  Bdt  v.  Lawe8,  51  L.  J.  Q.  B.  359. 

In  actions  for  the  recovery  of  land,  not  only  the  ActioM 
material  facts  but  also  the  nature  of  the  deeds  upon  covery  of 
which  the  plaintiff  relies  to  prove  his  title  must  be  ^^^ 
set  out:  PhiUipa  v.  PhiUi2)8,  4  Q.  B.  D.  127.    But 
a  defence  simply  alleging  that  the  defendant  is  in 
possession  operates  as  a  denial  of  the  plaintiff's  title, 
and  requires  him  to  prove  the  truth  of  the  allegations 
in  his  claim.    Danford  v.  McAnvlty,  W.  N.  1883, 
107.    The  relief  or  remedy  claimed  (Order  19)  should 
also  be  set  out  both  in  the  writ  and  also  in  the 
statement  of  claim ;  but  in  a  claim  of  debt  or  damages 
the  amount  of  the  claim  is  not  restricted  by  the 
endorsement  of  the  debt  on  the  writ. 

With  regard  to  amendments  a  new  case  must  not  Amend- 
be  raised.    But  the  case  of  Laird  v.  Briggs^  19  Ch.  D. 
22,  shows  that  what  at  first  sight  appears  to  be  a 
new  case  may  not  be  so  in  reality.    There  a  de- 
fendant denied  the  plaintiff's  title,  alleging  that  he  When 
neither  was  nor  had  been  in  possession,  ''save  sub- ^qJ^ case. 
ject  to  the  right  of  the  defendant."    The  defendant 
here  was  allowed  on  appeal  to  amend  by  with- 
drawing the  admission,  it    being    held    that    this 
amendment  did  not  raise  a  new  case. 

When  leave  to  amend  is  given  to  a  party,  the  other  Order, 
side  shotdd  see  that  there  is  inserted  in  the  order  to  save 
a  fresh  summons,  that  all  amendments  rendered  neces- 
sary by  such  leave  may  be  made  in  his  own  pleadings. 

Extension  of  time  for  the  delivery  of  a  pleading —  Time. 
which  is  generally  obtained  by  consent  in  writing 
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from  the  other  side:  Order  64,  r.  8 — ^may  be  ordered 
at  any  time  before  an  action  is  actually  disnotissed  for 
want  of  prosecution,  although  the  application  is  not 
When  made  until  after  the  time  allowed  has  expired.  It 
mis^  "'  ^^'^  ^  granted  in  a  proper  case,  even  upon  a  de- 
fendant's application  to  dismiss  for  want  of  prosecu- 
tion :  Higginbottom  v.  AyTialey,  3  Ch.  D.  288 ;  but 
not  after  an  action  has  been  dismissed:  King  y. 
Davenport,  4  Q.  B.  D.  402.  The  order  dismissing 
Order  64,  the  action  must  be  first  reversed.  An  application 
for  this  purpose  may  be  made  even  when  it  is  too 
late  to  appeal  the  order  dismissing  the  action  under 
Order  64,  r.  8,  which  gives  the  Court  power  to 
enlarge  the  time  fixed  by  any  order :  see  Carter  v. 
Stubba,  6  Q.  B.  D.  116.  It  may  be  more  convenient 
to  deal  with  the  various  pleadings  separately  after 
these  few  observations  upon  pleading  generally; 
although  much  that  will  be  said  upon  any  one  of 
them  will  no  doubt  apply  to  other  forms  as  well. 


dai/m,. 

Material  The  names  and  addresses  of  the  parties  to  an 
action  with  a  description  of  each  of  them,  and  in  the 
case  of  a  nobleman  with  his  title  of  courtesy,  form 
the  first  part  of  the  statement  of  claim.  Then  fol- 
lows a  statement  of  the  material  facts  of  the  case 
and  these  should  be  pleaded  as  concisely  as  possible, 
but  if  a  right  is  relied  on  the  facts  which  give  rise 
to  it  must  be  set  out. 

The  defence  should  never  be  anticipated  after  the 
fashion  of  the  old  pleadings  in  Chancery,  for  one 
among  many  other  good  reasons,  namely,  that  this 
particular  defence  may  never  be  raised. 
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The  first  part  then  of  the  body  of  the  statement  P*rt  l  of 
of  claim  is  a  concise  statement  of  the  facts  showing  atat«ment 
some  right  of  the  plaintiff,  and  the  second  an  aver-  °'  ^^»"^ 
ment  that  it  has  been  violated  by  the  defendant. 

For  example^  if  the  claim  is  for  the  breach  of  a 
simple  contract  the  material  provisions  in  the  con- 
tract will  be  first  set  out^  i.e.,  all  those  which  the 
defendant  has  broken,  and  then  the  whole  of  the 
consideration  for  the  contract  follows.    Then  come  Aver- 
averments  as  to  the  performance  of  all  conditions  ™*"*^ 
precedent  when  necessary,  and  afterwards  a  state- 
ment that  the  defendant  has  committed  a  breach  of 
the  contract.    This  should  be  stated  as  broadly  as  ^ff^®" 
possible,  and  then  any  particular  breach  can  follow 
as  an  addition  but  not  as  a  limitation  of  the  general 
breach  first  alleged.    Then  follows  a  claim  for  the  Relief. 
laigest  amount  of  debt  and  damages  likely  to  be 
recovered. 

Between  a  claim  of  tort  and  contract  there  is  a  Dftmages. 
difference  in  this  respect,  that  in  the  latter  only 
nominal  damages  are  generally  recoverable  unless 
the  loss  can  be  specifically  stated  and  valued,  except 
perhaps  in  the  action  for  breach  of  promise.  In  tort 
however  the  circumstances  under  which  the  wrong 
was  done  may  aggravate  the  damage  in  any  case. 

The  reasons  for  the  present  rules  of  pleading  are  Kea§onB 
given  by  Bramwell,  LJ.,  in  PhiUipps  v.  PhiUipps,  forn'oT" 
4  Q.  B.  D.  143.    They  are  that  the  plaintiff  may  be  pl<»ding». 
bound  by  his  statement  of  faets  and  may  not  spring 
anew  case  on  the  defendant;  that  the  defendant 
may  be  able  to  demur  if  the  plaintiff's  statement  is 
not  sufficient  in  law  to  show  a  cause  of  action  against 
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him,  in  which  case  the  action  is  summarily  brought 
to  an  end;  and  thirdly,  the  defendant  can  single  out 
the  statements  in  the  claim  and  answer  one  or  more 
of  them ;  in  short  that  the  Lssues  may  be  as  much  as 
possible  narrowed  between  the  disputants. 

Eyidence.  The  rules  as  to  when  evidence  may  be  pleaded 
were  clearly  explained  by  Brett,  J.,  in  Blake  v.  Albion 
Insurance  Co.,  24  W.  R.  677.  He  said :  "  In  every 
case  some  facts  must  be  proved,  others  are  merely 
evidence  of  facts  which  must  be  proved,  others  ^^ain 
are  within  both  descriptions.  Those  which  are  to 
be  proved,  or  which  are  both  to  be  proved  and  are 
also  evidence  of  other  facts,  may  be  pleaded ;  but  if 
they  are  only  evidence  of  facts  to  be  proved,  they 
are  mere  evidence  and  cannot  be  pleaded."  Pre- 
sumptions of  law  in  the  pleader's  favour  should  not 
be  pleaded ;  nor  inferences  and  conclusions  of  law ; 
in  other  words,  there  should  be  no  charging  parts, 
and  the  plaintiff  need  not  state  under  what  parti- 
cular form  of  action  he  is  proceeding  nor  in  what 
exact  legal  position  he  claims  to  stand  to  the 
defendant ;  but  if  he  makes  alternative  or  separate 
claims  he  must  keep  them  distinct. 


Embar- 
naBment. 


No  statement  of  claim  must  embarrass  the  de- 
fendant, though  what  may  reasonably  be  said  to  em- 
barrass him  it  is  not  easy  to  say.  A  pleading  may  be 
embarrassing  from  prolixity  alone,  if  carried  to  an 
extreme  degree,  but  not  unless :  Heap  v.  Morris,  2 
Q.  B.  D.  630 ;  and  still  more  so  if  coupled  with  state- 
ments  of  evidence  and  if  it  contains  alternative  claims 
to  relief  mixed  up  together:  Thesiger,  L.J.,  in  Davy  v. 
Oarrett,  7  Ch.  D.  486.  A  good  instance  of  alterna- 
tive claims  kept  properly  distinct  is  that  under  the 
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head  "  Agent,"  being  No.  5  in  Appendix  C.  (J.  A.) 
See  also  Child  v.  Stenning,  7  Ch.  D.  413.     Moreover 
Rule  1  expressly   orders  the  separation  of  distinct 
claims. 

A  late  instance  of  an  embarrassing  claim  which  Instance. 
was  ordered  to  be  amended  was  Hands  v.  JenkiTis 
(Fry,  J.),  22  Ch.  D.  481.  This  wafi  an  action  to 
restrain  the  obstruction  of  an  alleged  private  right 
of  way.  It  was  held  that  in  such  an  action  the 
plaintiflf  ought  to  show  in  his  statement  of  claim 
whether  he  claims  the  right  by  prescription  or  by 
grant.  Also  that  he  ought  to  allege  with  reasonable 
certainty  the  extreme  boundaries  of  the  right  of  way 
and  its  course.  If  these  things  are  omitted  the  claim 
is  embarrassing,  even  under  the  New  Rules. 

The   principle   therefore   seems   to   be,  that  the  Allega- 
plaintiff  must    not   be   inconsistent   and   must   do  be  specific 
nothing    which  may  be  a   stumbling-block  to  the 
defendant ;  an  instance  of  which  is,  that  if  he  wants 
to  set  up  fraud  at  the  hearing  he  must  allege  it  in 
his  pleadings  distinctly  and  specifically :  Mozley  v.  0.  20,  r.  7. 
Cawie,  47  L.  J.  Ch.  271 ;  but  all  that  his  pleadings 
absolutely  need  show,  if  no  harm  is  done  to  the  de- 
fendant by  embarrassing  him,  is  some  cause  of  action 
or  other  not  even  charged  (though  several  others  are,     * 
if  they  are  only  kept  distinct)  either  in  law  or  equity 
— in  fact,  that  he  is  entitled  to  some  relief,  to  satisfy 
the  present  rules  of  pleading. 

Order  27,  r.  1,  said  that  scandalous  statements  Scanda- 
might  be  struck  out  on  application  to  a  judge;  but  m^te. 
Lord  Coleridge,  in  Blake  v.  A  lino n  Life  Asav/iunce  0.  I9,r.87. 
Co,,  appeared  to  think  that  in  order  to  be  struck  out 
they  should  be  irrelevant     See  Cashin  v.  Craddock, 

G 
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Rhetoric.  3  Ch.  D.  376.  Rhetoric  in  a  pleading  is  very  bad, 
especially  in  a  claim,  as  it  leai^es  the  impression, 
besides  violating  every  idea  that  has  been  imbibed 
of  modem  pleading,  that  the  case  must  be  a  bad 
one  to  require  it  before  the  other  side  have  had  their 
say.  The  object  of  pleading  is  to  narrow  the  issues 
— to  find  out  what  facts  the  defendant  admits — ^and 
therefore  to  leave  fewer  for  the  plaintiff,  and  indeed 
for  the  defendant,  to  prove.  So  it  saves  time  and 
Anticipat-  expense.  Perhaps  as  common  a  fault  as  any  in  a 
defence,  daini  is  anticipating  the  defence ;  indeed,  it  used  to 
be  the  rule  in  Chancery  pleadings  for  the  plaintiff  to 
allege  in  his  bill  imaginary  defences  of  the  defendant, 
and  to  make  anticipatory  replies  to  them.  Such 
defences  may  never  be  raised  at  all,  and  therefore  a 
pleading  which  must  necessarily  be  long  may  be  in 
great  part  useless,  if  it  contains  answers  to  defences 
never  raised. 

It  is  the  abuse  of  pleadings  which  has  led  to  the 

talk  of  abolishing  them,  and  the  restrictions  which 

have  been  actually  placed  upon  them,  and  still  more 

the  interlocutory  applications  of  which  they  have  been 

Conditions  the  cause.     Take  the  case  of  Goddard  v.  The  Law 

preoe  en  .  p^^^^^y  ^^^^  £^y^  Assurance  Society,  commented 

on  at  p.  153  in  the  Law  Journal  of  March  18,  1882. 
There  the  plaintiff  had  inserted  in  his  claim  the  old 
form  stating  the  performance  of  all  conditions  prece- 
dent. The  defendant  denied  the  paragraph  generally. 
The  plaintiff  then  took  out  a  summons  to  strike  out 
the  denial  as  embarrassing  and  contrary  to  the  rules 
of  pleading  under  the  Judicature  Acts.  Mr.  Justice 
North  said  that  he  thought  the  paragraph  a  breach 
of  Order  19,  r.  18,  and  it  would  be  now  of  r.  14, 
which  requires  a  pleader  to  state  facts,  and  that  to 
allege  generally  a  performance  of  conditions  prece- 
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dent  is  not  to  allege  facts,  and  refused  to  strike  out 
the  defendant's  denial  of  it,  as  he  might  have  treated 
the  paragraph  as  if  it  had  never  been  pleaded  at 
alL  See  also  the  note  to  Conditions  Precedent  in 
Bullen  &  Leake,  4th  ed.,  p.  158. 

As  to  matter  which  has  arisen  since  the  issue  of  Matter 
the  writ  in  an  action,  abuse  in  pleadings  has  also  gj^ce^e 
crept  in.     In  BeddaU  v.  Maitland,  50  L.  J.  Ch.  401,  ^^  ^n*- 
Fry,  J.,  held  that  a  counterclaim  could  be  brought  in 
respect  of  a  cause  of  action  which  had  arisen  after  the 
issue  of  the  writ ;  and  the  Queen's  Bench  Division, 
in  Toke  v.  Andrews,  8  Q.  B.  D.  428,  allowed  a  coun- 
terclaim by  the  plaintiff  in  respect  of  matters  arising 
after  &e  date  of  the  writ  at  the  same  time  and  out 
of  the  same  transaction  as  the  statement  of  defence 
and  counterclaim  of  the  defendant. 

The  plaintifif  might  without  leave  amend  his  claim  Amend- 
once   before  reply  under  Order  27,  r.  2 ;  and  the  Jj^®^  *    „ 
Court  could  under  rule  1  allow  at  any  stage  of  the 
proceedings  an  amendment;  but  an  amendment  in 
order  to  raise  a  new  issue  for  the  purpose  of  costs  See  0. 80, 
might  not  be  allowed :  TTeifcer  v.  "H^^erfgri^oocZ,Solrs.  J.,  '   * 
Feb.  24, 1883,  p.  275. 

From  these  remarks  it  will  be  seen  that  pleadings 
under  the  Judicature  Acts  were  not  as  short  or  as 
speedy  in  their  results  as  could  be  desired ;  and  with 
reference  to  the  allowance  or  reformation  of  them, 
the  following  remarks  of  Lord  Coleridge,  in  Oi^Tnerod 
V.  Todmorden  Mill  Co.,  8  Q.  B.  D.  673,  are  to  be 
remembered.    He  says  there  that  there  are  certain  ^ncer- 
matters  the  determination  of  which  has  been  com-  tainty  of 
mitted  to  the  discretion  of  the  judge  by  the  very  tory'iu^ii- 
words  of  the  statute  itself:  and  that  there  are  certain  f»tionB  as 

to  plead- 

general  rules  laid  down  as  to  the  character  of  plead-  ingv. 

G  2 
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ings  to  which  the  judges  have  to  enforce  obedience. 
In  so  doing,  from  the  very  nature  of  the  case  and  the 
infinite  variety  of  the  circumstances,  the  application 
of  these  rules  must  be  infinitely  varied.  Applications 
therefore  with  reference  to  pleadings  must  not  be 
made  rashly,  and  certainly  not  without  having 
counted  the  cost  of  them,  now  that  the  niles  as  to 
the  form  and  style  of  them  are  so  much  relaxed. 


Defence. 

Much  of  what  has  been  said  as  to  the  form  of 
pleading  that  should  be  used  in  statements  of  claim 
applies  also  to  defences ;  as  for  instance,  that  mere 
evidciice  or  conclusions  of  law  should  not  be  pleaded, 
and  that  they  should  not  be  prolix  rhetorical  or 
embarrass uig.  But  perhaps  the  most  general  fault 
into  which  defences  used  to  fall  was  that  of  evasive- 
ness. 

Evasive-         Order  19,  r.  9,  says  that  a  defendant,  relying  upon 
nesw.  several  distinct  grounds  of  defence  set-off  or  counter- 

0.  80,  t.  7.  claim,  founded  upon  separate  and  distinct  facts,  must 
keep  them  distinct ;  and  rula  13,  that  every  allega- 
tion of  fact  in  any  pleading  in  an  action,  not  being  a 
petition  or  summons,  if  not  denied  (I)  specifically,  or 
(2)  by  necessary  implication,  or  (3)  stated  to  be  not 
admitted  in  the  pleadings  of  the  opposite  pai'ty,  shall 
be  taken  to  be  admitted,  except  against  an  infant, 
lunatic,  or  pereon  of  unsound  mind  not  so  found  by 
inquisition.  See  Han-is  v.  Gamfc'e,  7  Ch.  D.,  877, 
and  p*  53. 

Punhh-  The  effect  of  these  rules  and  of  the  practice  which 

meni  o  .  j^^^  obtained  under  the  Judicature  Acts  with  refer- 
ence to  statements  of  defence,  has  been  to  make  an 
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evasive  denial  equivalent  to  an  admission.  In 
TUd^ley  v.  Harper,  7  Ch.  D.  403,  an  action  against 
a  lessee  to  set  aside  a  lease  granted  under  a  power, 
the  claim  stated  that  the  donee  of  the  power  had 
received  from  the  lessee  a  certain  sum  as  a  bribe, 
stating  the  circumstances.  The  defence  denied  that 
that  sum  had  been  given,  and  denied  each  circum- 
stance, but  contained  no  general  denial  of  a  bribe 
having  been  given.  It  was  held  that  the  acceptance 
of  the  bribe  must  be  taken  to  have  been  admitted. 

Leave  to  amend  the  defence  will  still  be  refused  Amend- 
where  there  has  been  mala  fides,  or  the  other  side  where' not 
cannot  be  restored  to  his  former  or  an  equally  good  *^owed. 
position. 

If  a  plaintiff  states  that  such  and  such  a  sum  was 
paid  or  alleges  a  fact  with  certain  circumstances,  it  is 
not  enough  for  the  defendant  to  deny  by  saying  that 
such  and  such  a  sum  was  not  paid,  or  that  the  fact 
did  not  happen  with  the  alleged  circumstances.  He 
should  plead  that  neither  such  and  such  a  sum  nor  Denial 
any  sum  was  paid,  and  should  substantially  deny  the  '»u*^  *>« 
fact  alleged,  in  order  not  to  be  evasive :  Order  19, 
r.  22.     This  rule  savs  that  he  must  deny  that  he 

See  0  21 

received  the  alleged  sum  or  any  part  thereof,  or  x.r.  i-  3.' 
else  set  out  how  much  he  received.  And  so  when  a 
matter  of  fact  is  alleged  with  divers  circumstances, 
it  is  not  sufficient  to  deny  it  as  alleged  along  with 
those  circumstances,  but  a  fair  and  substantial  answer 
must  be  given. 

The  only  general  denial  in  use  now  is  not  guilty  Except  not 
by  statute.     This  is  used  when  the  claim  is  under  ^J^'|[^^^ 
certain  statutes  which  expressly  grant  the  privilege ; 
and  under  it  a  special  defence,  which  would  other- 
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wise  require  to  have  been  pleaded,  can  be  set  up. 
They  relate  mostly  to  public  officers,  prisons,  persons 
sued  on  a  penal  statute,  constables,  and  other  such  like 
subjects — ^a  list  of  them  is  given,  and  the  matter  well 
explained  in  Andrews  and  Stoney's  Judicature  Acts, 
p.  144.  See  also  Bullen  &  Leake,  Precedents,  vol.  i., 
pp.  204  et  seq.  The  defendant  should  in  such  case 
insert  the  words  "  by  statute/*  adding  the  year, 
chapter  and  section  on  which  he  relies,  stating 
whether  it  is  public  or  not :  R  G.,  T.  T.  1853,  R.  21. 
See  0.  19,  r.  12,  which  permits  it  only  to  be  pleaded 
alone. 

(Jeneral         If  a  defendant  denies  the  representative  capacity 
dia-  of  the  plaintiff  or  the  legality  of  a  contract,  he  must 

couraged  deny  it  specifically ;  for  instance  if  he  pleads  the 
Statute  of  Frauds  he  must  set  out  the  facts  which 
bring  his  case  within  it :  PulUn  v.  Snelus,  48  L.  J. 
Q.  B.  394.  In  a  word  general  denials  are  discouraged 
and  can  seldom  be  used  safely.  As  an  example,  in  a 
0, 81,  r.  5.  claim  for  specific  performance  the  plaintiff  stated 
that  his  predecessor  in  title  by  his  agent  lawfully 
authorised  signed  an  agreement  with  H.,  the  predeces- 
sor in  title  of  the  defendant.  The  defence  denied 
this  following  the  words  of  the  claim,  and  then  stated 
that  H.  his  predecessor  in  title  was  of  unsound  mind 
and  did  not  lawfully  authorise  anyone  as  his  agent  to 
sign  an  agreement.  In  another  paragraph  it  was 
denied  that  any  agreement  was  signed  by  H.  or  by 
Danger  of.  any  person  by  him  lawfully  authorised.  It  was  held 
on  appeal  that  under  this  defence  the  defendant 
could  only  offer  evidence  to  show  that  H.  was  of 
unsound  mind,  and  not  that  the  agent  was  not  duly 
authorised :  Byrd  v.  Nunn,  7  Ch.  D.  284.  The 
reason  seems  to  be  that  the  fact  that  there  had  been 
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no  lawful  authorisation  of  an  agent  Was  not  stated  as 
a  fact,  but  only  as  a  conclusion  from  the  facts  in  issue, 
viz.,  the  unsoundness  of  mind  of  H.  Therefore  that 
it  was  not  a  fact  put  in  issue  by  the  defendant. 

The  line  of  defence  which  a  defendant  proposes  to  Line  of 
take  should  still  appear  from  his  pleading,  or  it  may  ghould^M 
be  considered  evasive  in  such  a  case  as  the  following,  ci®*^- 
The  plaintiff  sues  the  defendant  for  alleged  infringe- 
ment of  copyright  in  a  song.  The  defendant  in  his 
defence  alleges  that  the  song  had  not  been  registered 
at  Stationers'  Hall  until  December  9th,  1876,  and 
adds,  "  The  defendant  denies  that  the  song  has  been 
duly  registered.  The  time  of  the  first  publication 
thereof  is  not  truly  entered  on  the  register.'*  The 
defendant  was  only  allowed  to  offer  evidence  that  the 
time  of  the  first  publication  had  been  untruly  entered, 
and  not  that  the  name  of  the  publisher  had  been 
untruly  stated.  Fry,  J.,  said  in  this  case  {GoUette  v. 
Ooode,  7  Ch.  D.  842)  :  **  Section  13  of  the  Copyright 
Act  requires  some  six  or  eight  matters — ^among  them 
the  date  of  the  first  publication  and  the  name  of  the 
publisher — to  be  truly  stated  in  the  register,  in 
order  to  make  due  registration ;  and  if  any  one  of 
them  is  false  it  will  invalidate  it.  The  defendant  instance 
has  allee:ed  a  false  statement  of  only  one  of  them.  ?^  ^**®'* 

o  ^  •/  leave  to 

I  hold  that  the  point  pleaded  is  the  untrue  state-  amend 
ment  of  the  date  of  first  publication,  and  from  that  ^1  ^g 
the  defendant  has  stated  a  conclusion  of  law  that 
the   registration    was    undue."    His    lordship    also 
refused  to  give  leave  to  amend. 

In  an  action  for  dissolution  of  partnership,  the 
plaintiff  made  various  allegations  in  his  claim,  which 
the  defendant  dealt  with  in  his  defence  by  saying 
that  he  denied  that  the  terms  of  the  arrangement 
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between  himself  and  the  plaintifiF  were  definitely 
agreed  upon  as  alleged,  and  it  was  held  that  this 
denial  was  evasive. 

Putting  When  a  defendant  by  his  defence  simply  puts  the 
to  proof,  plaintiff  to  the  proof  of  the  several  allegations  in 
his  claim  he  will  be  taken  to  have  admitted  them, 
and  by  Order  22,  r.  4,  if  he  denies,  or  does  not 
admit  what  he  ought  to  have  admitted,  he  may  be 
saddled  by  the  Court  with  the  extra  costs  so  caused 
by  him.  This  provision  does  not  appear  to  have 
been  as  often  acted  upon  as  it  might  have  been.  The 
See  0.  82.  New  Rules  extend  the  powers  of  the  Court  in  this 

respect. 
Erabar-  Another  way  in  which  a  defence  may  still  offend  is 

plaintiff,  by  being  embarrassing ;  but  in  order  to  be  so  it  must 
offend  in  ways  similar  to  those  pointed  out  under 
"Claim."  For  example,  in  an  action  to  enforce  a 
contract  for  the  sale  of  a  patent  without  warranty  it 
is  embarrassing  if  the  defendant  puts  in  issue  the 
validity  of  the  patent :  Liardct  v.  Hammond,  &c.,  31 
W.  R.  710.  Again,  the  duty  of  the  defendant  is  not 
only  to  deny  what  he  desires  to  deny  of  the  allega- 
tions of  the  plaintiff,  but  also  to  give  his  own 
version  of  the  matter  in  dispute,  so  that  the  facts  in 
dispute  between  him  and  the  plaintiff  may  be  the 
more  easily  seen.  If  matters  of  law  which  might 
have  been  raised  on  demurrer  were  pleaded,  they 
0. 19,  r.  27.  might  have  been  struck  out  as  embarrassing,  under 
Order  27,  r.  1 :  Stokes  v.  Gh^ant,  4  C.  P.  D.  25  ;  but 
When  there  a  defence  being  in  effect  an  equitable  de- 
lixi^.^"'  fence  though  very  prolix  was  not  struck  out  as  em- 
barrassing ;  for  Grove,  J.,  said  that  he  could  not  think 
that  it  would  prejudice  the  fair  trial  of  the  action. 
And  here  it  may  be  observed  that  a  pleading  not 
only  must  not  embarrass  the  opposite  side  in  his 
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reply  to  it,  but  must  not  prejudice  embarrass  or 
delay  the  fair  trial  of  the  action — words  which  are 
of  wider  import.  It  has  however  been  held  that  a  B^i-dan  v. 
defendant  may  deny  the  plaintiflf's  causes  of  action  ^'**^""'*^  • 
and  at  the  same  time  plead  payment  into  court  in 
respect  of  the  whole  or  any  part  of  them,  when  a 
right  to  property  is  not  claimed  or  character  has  not 
been  assailed,  or  fraud  charged  by  the  defence: 
Berdan  v.  Greenwood,  3  Ex.  D.  251 ;  and  in  an 
action  for  libel  an  apology  might  be  offered,  money 
paid  into  court,  and  justification  pleaded  together : 
Hawkesley  v.  Bmdshaw,  5  Q.  B.  D.  302.     See  0.  82. 

If    a   defence   could   not   be   dealt   with   as  em- 
barrassing, under  Order  27,  r.  1,  it  might  be  treated 
as   offending  under  Order  40,  r.  11,  and  a  motion 
made  for  an  order  on  admissions  of  facts  in  the  plead- 
ings ;  and  as  the  exercise  of  the  power  given  by  that  Ways  of 
rule  to  the  Court  was  merely  discretionary — Mellor  ^^^^ 
V.  Sidehottom,  25  W.  R.  401 — he  could  wait  till  the  offending 
trial,  and  then   object  to  evidence  being  adduced  on   ^  ^'^^*' 
any  point  not  raised  by  the  pleadings,  as  was  done 
in  Byrd  v.  Kunn,  referred  to  before. 

There  were  one  or  two  terms  used  in  connection  P1«"m  in 
with  defences  upon  which  a  few  words  may  be  said  m^it. 
here.     Order  19,  r.  13,  says  that  no  plea  or  defence  o.2],r.20. 
shall  be  pleaded  in  abatement.     This  meant  that  the 
old  practice  of  pleading  that  an  action  had  abated 
when   the  plaintiff  became  bankrupt  or  died   was 
abolished,   and   that  his   interest  went   to   his   re- 
presentatives for  the  purpose   of  keeping  it  alive, 
under  Order  50,  r.  1 :  Jackson  v.  North  Eastern  Ry. 
Co.,  5  Ch.  D.  844.     This  subject,  as  regards  bankrupt 
parties,  has  been  treated  of  before,  undjer  "  Parties.*'  See  p.  56. 
A  defendant  was  said  to  confess  and  avoid  when  he 

g3 
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pleaded  in  his  defence  new  facte  which  would  if  true 
render  him  not  liable  to  the  claim  made  against  him 

^^id  ^^  ^^^  plaintift     Thus  in  Ball  v.  Eve,  4  Ch.  D.  341. 

Mio«.  the  plaintiff  claimed  specific  performance  of  au  agree- 
ment made  between  the  defendants  E,  and  W.  of  the 
one  part  and  the  defendant  L.  of  the  other  part, 
whereby  R  and  W,  agreed  to  grant  a  lease  to  L., 
and  alleged  that  L.  had  transferred  his  interest  under 
the  said  agreement  to  the  plaintiff.  The  defence 
of  K  and  W.  was  by  confession  and  avoidance ;  they 
pleaded  that  before  the  transfer  of  the  agreement,  L. 
had  committeil  bieaches  which  gave  them  a  right 
to  put  an  end  to  it  Such  a  plea  was  beat  dealt  with 
in  the  reply,  and  not  by  amending  the  statement  of 
claim. 

Third  A  defendant  whilst  not  perhaps  having  a  defence 

to  the  action  as  against  the  plaintiff,  might  yet  have 
a  claim  over  or  right  of  indemnity  against  a  third 
party,  or  might  have  a  counterclaim  against  the 
plaintiff,  or  the  plaintiff  and  a  third  party.  The 
defendant's  course  in  these  cases  is  dealt  with  in  the 

Sec  p.  70.  chapter  on  "  Third  Parties,"  and  the  new  practice  is 
set  out  in  0.  16,  Part  VI. 

Costa  If  one  of  two  co-defendants  pays  the  costa  of  an 

action  he  cannot  by  an  independent  proceeding 
compel  the  other  defendant  to  contribute  a  moiety  : 
Deardey  v.  Middleweek,  18  Ch.  D.  236.  Whether 
this  is  so  in  the  case  of  a  payment  of  money  into 
court,  quaere.  The  Order  as  to  payment  of  money 
■ito  Court  is  0.  22. 


Couvtei-claim. 


A  'defendant   can   set-off  or  set  up  against  the 
aims  of  the  plaintiff  any  right  or  claim  he  may 
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have  against  the  plaintiff,  and  this  shall  have  the 
game  effect  as  a  claim  in  a  cross-action :  Order  19,  0. 19,  r.  8 
r.  3.  The  defendant  is  therefore  by  counterclaiming 
placed  in  the  position  of  a  plaintiff :  Stocks  v.  Taylor, 
5  Q.  B.  D.  569.  And  a  defendant  could  move  for 
judgment  on  his  counterclaim  against  the  plaintiff  if 
no  reply  had  been  put  in,  and  time  was  up ;  but  the 
action  must  be  set  down  on  motion  for  judgment 
under  O.  40,  r.  1 :  Carsti  v.  Hirst,  Solrs.  J.,  June 
30, 1883,  p.  586. 

And  so  an  order  is  made  under  Judicature  Act,  Order  to 
1873,  s.  24,  8ub-8.  7,  to  stay  one  of  two  cross-actions  ^* 
between  the  same  parties  arising  out  of  the  same 
matter  when  all  the  questions  intended  to  be  raised 
in  the  action  which  is  stayed  can  be  raised  by 
defence  set-off  and  counterclaim :  Thomson  v.  South 
Eastern  Ry,  Ccf.,  9  Q.  B.  D.  320. 

The  method  introduced  by  the  Judicature  Act  as  Comiter- 
to  counterclaims  is  really  only  a  new  method  of  pro-  ^ftnted  for 
cedure  substituted  for  the  old  one  by  way  of  cross-  ctom- 
action«     It  does  not  confer  any  right  against  third 
parties  which  did  not  exist  before.     Kay,  J.,  In  re 
MUan  Tramvxxys  Co.,  Ex  parte  Theys,  22  Ch.  D. 
122. 

It  still  exists  in  all  cases  provided  only  the 
counter-claim  may  be  conveniently  tried  in  the 
original  action.  This  test  of  convenience  will  be 
further  noticed  hereafter. 

If  the  counterclaim  cannot  be  conveniently  dis-  Incon- 
posed  of  in  the  pending  action,  permission  to  retain  ^•'**®'*°® 
it  in  the  action  may  be  refused.     In  the  Chancery 
Division,  an  application  that  permission  may  be 
refused  used  to  be  made  by  motion:    Naylor  v. 
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Farrar,  W.  N.  1878,  187.  It  must  be  made  before 
0.  W,  r.  IB.  reply,  and  uned  to  be  made  under  Order  22,  r.  9.  As 
an  example  of  inconvenience,  a  defendant  must  not 
set  up  by  way  of  counterclaim  against  the  claim  of  a 
plaintiff  suing  only  in  a  distinct  personal  character 
claims  gainst  him  personally  and  also  as  an  exe- 
cutor: MacJonuhl  v.  Carivgton,  i  C.  P.  D.  28 
Whether  or  not  a  counterclaim  causes  inconvenience 
is  not  a  matter  for  the  absolute  discretion  of  the 
judge ;  for  in  a  very  strong  case  his  decision  will  be 
overruled  by  the  Court  of  Appeal :  Huggons  v.  Tuved, 
10  Ch.  J).  359.  And  though  a  counterclaim  is  part 
of  the  original  action,  and  when  tlie  action  has  been 
discontinued  uo  further  step  can  be  taken  in  the 
counterclaim — Viivaseur  v.  Kfupp,  overruled,  see 
McGmcan  and  Anoifur  v.  Mvldhton,  1883,  W.  N. 
75,  15  Ch.  D.  4741 — yet  the  old  idea  that  the  relief 
claimed  by  it  must  relate  to  the  specific  subject-matter 
of  tlie  action  is  not  a  correct  one.  The  late  Master 
of  the  Rolls,  in  Naylor  v.  Faii'ar,  would  not  allow  a 
counterclaim,  where  it  was  quite  unconnected  with 
the  action  but  was  in  fact  a  new  demand  and  not  a 
cross-claim  ;  but  the  reason  he  refused  to  do  so  was 
because -such  a  counterclaim  could  not  be  conveniently 
disposed  of  in  the  action.  It  is  submitted  that  this 
is  the  true  principle  upon  which  counterclaims  against 
the  plaintiff  alone  are  disallowed.  Cf.  Bemnt  v. 
Wood.  12  Ch.  D.  605. 
Irrelevant.  As  a  further  instance  in  Gray  v.  Webb,  1882,  W.  N. 
122,21  Ch.  D.  804,  Kay,  J.,excuded  the  counterclaim 
as  irrelevant  and  tending  to  delay  the  trial  of  the 
action.  There  the  plaintiff  sued  for  the  specific 
performance  by  the  defendant  of  a  contract  to  pur- 
chase land.  The  defendant  in  the  counterclaim 
stated  that  the   plaintiff  owed  him  moneys  which 
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ought  to  be  set-off  against  the  purchase  money.     See 
0,  21.  r.  16. 

On  the  other  hand,  it  may  be  said  that  Hay^ria  Contra. 
V.   Gamble,  6  Ch.  D.   74-8,  is  an   authority  to  the 
contrary. 

It  may  perhaps  be  that  the  true  rule,  when  a  new  Counter- 
party  was  made  a  defendant  to  a  counterclaim,  under  against 
Order  22,  r.  5,  and  a  defendant  by   his  defence  set  ^^hird 
up  a  counterclaim  which  raised  questions  between  party- 
himself    and    the   plaintiflf   along   with   any   other 
person  or  persons,  was  that  in  Padwick  v.  Scott,  2  Ch. 
D.  736,  viz.,  that  the  defendant  must  not  bring  a 
third  party  before  the  Court  unless  the  relief  claimed 
against  him  was  connected  with  the  subject-matter  of 
the  action ;  but  as  between  the  plaintiflF  and  original 
defendant  alone  it  can  hardly  be  that  the  counter- 
claim need  relate  to  the  subject-matter  of  the  action. 
It  has  been  well  remarked  that  in  the  cfise  of  a 
third  party,  who  is    defendant  to   a   counterclaim, 
it  would  be   hard  if  this  were   so,  for  "it   would 
prevent  a  defendant  in  an  action  for  goods  sold  and 
delivered  from  joining  with  the  plaintiff  in  a  counter- 
claim a  person  jointly  liable   with  him  to  the  de- 
fendant on  a  promissory  note."    Perhaps,  however.  Rule, 
there  should  be  added,  "  for  the  price  of  tlie  goods,  or 
some  of  the  goods,  so  sold  and  delivered ; "  for  the 
line  must  be  drawn  somewhere,  and  it  is  hard  to  see 
why  the  original  defendant  should  mix  the  original 
plaintiff  up  in  his  own  action,  upon  no  principle, 
with  a  person  utterly  unconnected  with  him. 

General  statements  like  those  of  Brett,  L,J.,  in 

Turner  v.  Hednesford  Gas  Co,,  3  Ex.  D.  145,  are 

elied  on  no  doubt.    "  The  construction  put  by  us  on 
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these  orders,  which  are  aimed  against  multiplicity  of 
suits,  should  be  as  wide  as  possible."  But  before 
general  statements  are  allowed  to  have  weight  in 
other  cases  than  those  in  which  they  were  made,  it 
must  be  seen  that  the  circumstances  of  the  case  in 
which  they  were  made  are  similar  to  those  of  that 
to  which  it  is  intended  to  apply  them ;  so  let  us  look 
at  the  facts  of  that  case.  The  claim  wsus  for  damages 
for  preventing  the  plaintiff  from  completing  work 
pursuant  to  a  contract  with  the  defendants.  The 
defence  was  that  the  defendants  had  power  under 
the  contract  to  take  the  work  out  of  the  plaintiff's 
hands  if  he  failed  to  do  it  well,  and  that  he  did  fail 
to  do  it  well ;  and  the  counterclaim  was,  that  through 
the  failure  of  the  plaintiff  they  had  had  to  expend 
£256  more  than  they  would  have  had  to  expend,  had 
the  plaintiff  fulfilled  his  agreement ;  and  against  B., 
as  having  by  a  general  bond  bound  himself  in  the 
sum  of  £200  for  the  proper  execution  of  the  work 
by  the  plaintiff.  The  counterclaim  against  R.  was 
allowed.  In  this  case  it  is  easy  to  see  that  the 
counterclaim  against  B.  was  connected  with  the 
subject-matter  of  the  action,  and  that  if  it  could  be 
tried  out  in  it,  a  multiplicity  of  suits  would  be  saved 
and  no  injustice  done  to  the  plaintiff  thereby. 

Dear  v.  In  Dear  v.  Sworder,  4  Ch.  D.  476,  it  was  held  in 

effect  that  where  there  was  a  question  between  the 
defendant  and  plaintiff  along  with  another  person, 
which  the  defendant  was  entitled  to  raise  by  cross- 
action,  the  other  person  could  be  made  a  defendant 
to  a  counterclaim.  Hodson  v.  Mochi,  8  Ch.  D.  569, 
illustrates  this.  Thus,  to  an  action  against  a  woman 
to  enforce  a  debt  against  her  separate  estate,  her 
husband  was  joined  as    a    co-defendant.    He  was 
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• 

allowed  to  counterclaim  for  the  restitution  of  four 
pictures  of  his  retained  by  the  plaintiff  against  the 
claim  in  respect  of  his  wife.  Here  if  the  four  pictures 
had  not  been  retained  as  security  as  it  were  for  the 
subject-matter  of  the  claim,  it  is  thought  that  the 
husband  would  not  have  been  allowed  to  set  up 
what  would  then  have  been  a  wholly  independent 
claim  by  way  of  counterclaim  in  the  plaintiff's 
action. 

In  Child  V.  Stenning,  5  Ch.  D.  695,  it  was  further  Inconaist 
held  on  appeal  that  a  claim  might  be  amended  to  ^Jjvw!'^ 
claim  alternative  relief  against  one  defendant  which 
was  not  consistent* with  that  claimed  against  the  other ; 
and  it  is  submitted,  notwithstanding  Evans  v.  Buck,  o  88. 
4  Ch.  D.  432,  that  a  person  can  be  now  joined  as 
defendant  to  a  counterclaim  against  whom  there  is  a 
claim  for  relief  in  one  of  two  inconsistent  alterna- 
tives, provided  the  counterclaim  against  them  both 
is  closely  connected  with  the  subject-matter  of  the 
action,  and  provided  (a  thing  which  is  in  every  case 
of  counterclaim   essential)   it  can   be   conveniently 
disposed  of  in  the  action,  which  it  is  very  likely  it 
cannot     A  reason  why  this  view  would  seem  to  be 
the  correct  one  is,  that  in  The  Manchester,  Sheffield 
and  Lincolnshire  Ry.  Co,  and  London  and  North 
Western  Ry,  Co.  v.  Brooks,  2  Ex.  D.  243,  it  was 
held  that  sepai-ate  counterclaims  could  be   set  up 
against  each   of  the  plaintiffs,   and  it  would    not 
appear  that  it   makes  any  matter   whether    these 
separate  counterclaims  are  set  up  against  parties 
who  were  originally  plaintiffs,  or  against  the  original 
plaintiff  and  a  new  party  who  has  been  allowed  to 
be  added  as  a  fresh  defendant  to  the  counterclaim. 

And   if   separate   counterclaims   can  be  set  up 
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against  separate  defendants  to  tliem,  it  is  hard  t 
see  why  a  person  cannot  be  joined  as  a  defendar 
to  a  connterclaim  against  whom  there  is  a  claim  fc 
relief  in  one  only  of  two  inconsistent  altemativ<: 
provided  only  that  the  restrictions  which  have  bee 
before  stated  are  observed. 

Several  important  extensions  of  the  privileges  c 
^^^^^^^^  counterclaims  have  been  granted  of  late.  Perhap 
claim,  the  greatest  is,  that  now,  damages  claimed  by 
counterclaim  need  not  be  limited  to  the  date  whei 
the  writ  was  issued.  Here,  The  Original  Hartlepo(} 
Collieries  Co.  v.  Gill,  5  Ch.  D.  713,  must  be  taken  t 
be  overruled  by  Beddall  v.  Maitland,  17  Ch.  D.  174 

Further  the  allegations  in  a  counterclaim  must  b 
specifically  dealt  with,  and  not  joined  issue  upoi 
generally:  Benbaiv  v.  Low,  13  Ch.  D.  553,  over 
ruling  Rolfe  v.  Maclaren,  3  Ch.  D.  106 ;  as  thi 
may  amount  only  to  an  admission  of  all  t}i< 
statements  alleged  by  way  of  counterclaim.  Leav< 
to  amend  was  however  given  in  Green  v.  Serin 
13  Ch.  D.  589. 


Counter-        Again  the  same  case  as  well  as  Lees  v.  Patterson 
defence      7  Ch.  D.   866,   shows  that  the    rule   in   Crowe  v 

T^S  ^^^^^^^>  6  ^^-  ^-  7^3'  ^  ^^*  insisted  upon.  Thi 
head-note  to  that  case  states  that  a  counterclaim 
must  contain  in  itself  a  specific  statement  of  th<: 
facts  upon  which  reliance  is  placed  for  the  reliei 
claimed,  and  that  it  is  not  sufficient  that  the  facts 

See  0. 21,  relied  upon  appear  in  the  statement  of  defence,  even 
though  that  and  the  counterclaim  form  one  continuous 
document.  A  counterclaim  in  that  case  which  wiuj 
defective  in  this  respect  was  dismissed  with  costs,  and 
leave  to  amend  refused  by  Fry,  J.    From  Lees  v. 


r.  10. 
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Patterson  it  would  appear  also  that  it  is  not  abso- 
lutely necessary  that  the  paragraphs  in  a  defence 
and  counterclaim  should  be  numbered  consecutively, 
or  indeed  that  the  counterclaim  should  be  headed 
separately.    Cf.  0.  19,  r.  9. 

Again  the  question  whether  a  counterclaim  shall 
be    excluded    or  not    is   not    so   absolutely  in    the 
discretion    of  a  judge  that  it  cannot   be   appealed 
from  ;  but  the  Court  of  Appeal  will   not  interfere, 
except  in  a  very  strong  case :  Huggons  v.  Tweedy  10  SeeO.  21, 
Ch.  D.  259,  quoted  above.     But  on  the  other  hand,  '' 
the  persons  who  can  counterclaim  and  be  counter- 
claimed  against  are  now  limited  to  those  interested 
in  the  subect-matter  of  the  original  action ;  and  a 
defendant  cannot  counterclaim  against  a  third  party 
alone,  but  he  must  join  the  plaintiff  as  a  co-defend-  Defendant 
ant  to  the  counterclaim ;  for,  although  claims  be-  cannot 
tween  co-defendants  can  be  made  under  Order  16,  claim 
r.  17,  they  are  not  counterclaims  under  Order  22,  JfJ^,^y 
r.  5  :  Fumess  v.  Booth,  4  Ch.  D.  586 ;  Shepltard  v.  alone. 
Beane,  2  Ch.  D.  223,  not  followed.     And  a  person 
named  in  a  defence  as  a  party  to  a  counterclaim  g^^  y 
thereby    made,    cannot    counterclaim    against    the  0'>ver, 
original   defendant:    Street  v.   Oover,  2   Q.   B.   D. 
498.     In  the  case  of  a  counterclaim  against  a  new 
party  he  cannot  enter  an  appearance  till  served  with 
a  copy  of  the  defence.     See  p.  150. 

It  has  however  been  since  judicially  remarked 
that  it  may  be  open  to  question  whether  in  that 
case  a  somewhat  too  narrow  construction  was  not 
put  upon  the  intentions  of  the  Judicature  Act. 
The  decision  turned  only  upon  the  construction 
to  be  placed  upon  Order  20,  r.  8,  and  Lush,  L.J., 
appears  even  then  to  have  entertained  doubts. 


Poia  dw- 
nin  ooD- 
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But  the  original  plaintiff  if  he  claims  relief  can 
counterclaim  against  the  original  defendant  by  way 
of  Bet-off  and  counterclaim  to  the  counterclaim  set 
up  against  him  by  the  defendant,  even  in  respect  of 
matters  arising  after  the  date  of  the  writ:  Take  v. 
Andreiva,  before  Field,  J.,  and  Huddleston,  B.,  8  Q. 
R  D.  428.  This  case  is  the  autliority  that  the 
plaintiff  may  counterclaim  in  bis  reply  to  the  couq- 
terclaim  of  the  defendant,  in  respect  of  a  cause  of 
action  which  has  accrued  after  the  issue  of  the 
writ,  but  which  has  arisen  at  the  same  time  and 
out  of  the  same  transaction  as  the  defendant's 
counterclaim. 

The  reason  is  that  judgment  to  he  fair  cannot  rest 
upon  the  allegations  in  the  defendant's  counterclaim 
without  taking  into  account  the  cross-rights  of  the 
plaintiff  arising  out  of  (for  instance)  the  same  con- 
tract, and  at  the  same  moment  of  lime  upon  and  at 
which  the  defendant's  claims  have  their  foundation. 

The  whole  subject  of  pleas  puia  darrein  con- 
tinuance is  also  treated  of  in  Toke  v.  Andrews. 

If  the  plaintiff  contends  that  the  claim  raised 
by  the  counterclaim  should  be  disposed  of  by  an 
independent  action,  he  may  apply  to  the  Court  to 
exclude  it.  Then  such  order  as  sliall  be  just  may  be 
made,  and  leave  to  amend  is  in  fact  often  given. 
The  principle  in  almost  all  cases  seems  to  be  that 
the  plaintiff  must  not  be  embarraased  in  the  conduct 
of  his  own  action.  A  late  instance  of  a  strong  case 
in  which  the  Court  was  of  opinion  that  the  plaintiff 
would  not  be  delayed  was  In  re  Holmes,  W.  N. 
1883,  110.  An  application  could  also  be  made 
under  Order  36,  r.  6,  that  the  issue  raised  by  the 
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counterclaim   might   be  tried   before  the  plaintiffB 
issues.     This  used  to  be  done  only  in  very  exceptional 
cases,  and  terms  might  be  imposed :  Emma  Silver 
Mining  Co.  v.  Grant,  11  Ch.  D.  918;  but  where  a  When 
defendant  in  a  partnership  action  set  up  by  counter-  ^i^  ^^ed 
claim  an  agreement  by  the  plaintiff  for  the  sale  to  ^^ore 
the  defendant  of  his  (the  plaintifiTs)  interest  in  the 
partnership  at  a  stated  price,  upon  an  application  by 
the  defendant  that  this  issue  should  be  tried  first,  it 
was  refused:  Piercy  v.  Young,  15  Ch.  D.  475 ;  and 
as  the  Court  of  Appeal  refused  to  interfere  with  the 
discretion  of  the  Court  below  which  declined  to  try 
tibe  liability  of  a  surety  before  that  of  the  principal 
in  TaaTnanian  Railway  Go.  v.  Glark,  W.  N.  1879, 
106,  it  is  submitted  that  this  is  a  question  entirely 
in  the  discretion  of  the  Court,  and  that  the  Court  of  In  diwre- 
Appeal  will  not  interfere,  as  in  the  question  of  the  ^^^ 
exclusion  of  a  counterclaim,  except  in  a  very  strong 


As  to  the  form  of  judment  when  the  plaintiff 
succeeds  on  his  claim,  and  the  defendant  on  his 
counterclaim,  see  Lowe  v.  Holme,  10  Q.  B.  D.  286, 
and  as  to  the  apportionment  of  costs  in  such  a 
case,  In  re  Brown,  Ward  v.  Moore,  Solrs.  J.,  24  Feb., 
1883,  p.  278. 

The  same  rules  of  pleading  as  to  conciseness  and 
distinctness  which  apply  to  a  claim  apply  to  every 
other  pleading,  and  especially  to  a  counterclaim  as  to 
prolixity  and  distinctness. 

The  new  rules  expressly  provide  that  a  counter- 
claim does  not  drop  with  the  plaintiff's  action,  but 
may  continue  alone. 

To  avoid  multiplicity  of  suits  and  to  carry  out  the 
spirit  of  the  Judicature  Acts  if  pleadings  are  ever 
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abolished,  the  place  of  couDterclaims  must  be  taken 
by  notices  of  special  defence.  This  can  only  be  done 
imperfectly.  And  it  is  much  better  that  they 
become  under  the  new  rules  more  what  they  ought 
always  to  have  been,  viz.,  *' consisting  mainly  of 
allegations  of  facts  so  as  to  be  in  the  spirit  of  the 
Judicature  Acts."  The  cases,  therefore,  that  have 
been  cited  with  reference  to  pleading  under  the 
Judicature  Acts  will  for  the  most  part  apply  to 
pleading  under  the  new  system. 


Reply, 

But  two  or  three  special  remarks  need  be  oflfered 
upon  this  pleading,  which  unfortunately  is  not 
abolished.  When  the  defendant  practically  denies 
the  claim,  all  that  need  be  done  is  to  join  issue 
If  he  pleads  new  matter  or  counterclaims,  then 
it  is  better  to  deal  with  this  in  the  reply  than  to 
amend  the  statement  of  claim.  Hall  v.  Eve^  4  Ch, 
D.  341,  decided  that  a  plaintiff  could  reply  by 
traverse  or  confession  and  avoidance,  or  both  com- 
bined. The  reply  must  not  however  set  up  new 
claims,  and  certainly  not  any  more  than  any  other 
pleading  plead  evidence  argument  or  state  conclu- 
sions of  law  to  be  inferred  from  the  facts  pleaded. 
The  plaintiff  might  introduce  new  matter  by  way  of 
set-off  or  counterclaim  to  the  defence,  or  to  con- 
trovert the  statements  in  it  if  within  a  reasonable 
compass,  and  in  a  reasonable  manner :  Williamson 
V.  London  A  North  Western  Ry.  Co,,  12  Ch.  D,  787; 
see  also  Toke  v.  Andrews,  quoted  above.  Where 
the  defendant  has  set  up  no  counterclaim  the  facts 
which  it  is  desired  to  traverse  in  the  defence  need 
not  be  dealt  with  one  by  one ;  but  where  there  is  a 
counterclaim,  the  allegations  in  it  must  be  specifically 
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dealt  with,  and  the  plaintiflF  must  not  reply  by  merely  cl^m  to  be 
joining  issue:  Benbow  v.  Low,  13  Ch.  D.  553.     If»pecific. 
however  the  defendant  does  not  state  any  facts  in  ^y- 
support  of  his  counterclaim  it  will  generally  be  suflS-  facte 
cient  to  join  issue  upon  it.     This  is  not  likely  to  Pleaded  in 
occur  as  facts  should  be  pleaded  in  support  of  any  claim. 
claim :    Hillman  v.  Maykew,  24  W.  R.  485 ;   see 
also  Rolfe  v.  Macluren]  3  Ch.  D.  106.     The  reply 
must  be  delivered  within  three  weeks,  and  no  plead-  Time, 
ing  subsequent  to  it  except  a  joinder  of  issue,  can 
be  pleaded  without  leave ;  and  if  leave  is  given  four 
days  only  is  allowed  without  special  leave  as  to  time 
within  which  to  do  so ;  and  upon  joinder  of  issue 
the  pleadings  are  closed. 

The  plaintiff  might  amend  his  claim,  and  the  de-  Amend- 
fendant  his  counterclaim,  once  without  leave,  but  ™^° 
an  application  may  be  made  to  the  Court  to  disallow  see  0.  28. 
such  amendment.    Boddy  v.    Wall,  7  Ch.  D.  1G4, 
shows  that  when  a  plaintiff  has  amended  his  claim 
after  the  delivery  of  the  defence,  the  defendant  could 
obtain  leave  to  amend  his  defence  or  put  in  a  new 
defence,  or  go  on  with  his  old  one.     If  he  did  the 
latter  however  he  would  be  taken  to  have  admitted 
the  amendments  in  the  claim.     Leave  to  amend  was 
given  by  the  Court  of  Appeal  in  Tildesley  v.  Harper, 
and  will  generally  be  given  unless  it  works  some  in- 
justice: Tildesley  v.  Harper,  10  Ch.  D.  393 ;  but  a 
pleading  whenever   amended  must   be  marked  as  Pleadings 
such,  and  this  must  be  done  within  fourteen  days  J^^e  ^ 
unless  a  longer  time  is  allowed.     It  will  be  noticed,  marked 

**  .A.mend* 

that  the  defendant  cannot  amend  his  defence  even  ed." 
once   without    leave,   nor    the   plaintiff   his   reply. 
Amendments  have  been  very  frequent  of  late,  and  if 
they  are  allowed  to  continue  so  it  is  conjectured  that 
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they  may  have  to  be  made  upon  the  terms  of  the 
party  who  cau-^es  them — ^at  all  eTents,  at  all  unne- 
cessarily— ^payin'^  the  costs  caosed  by  his  so  doing. 
Leave  to  amend  was  given  by  Fry,  J.,  at  the  hearing 
in  Gr^en  t.  Serin,  13  Ct  D.  5S0,  on  the  ground 
that  there  had  been  no  surprise. 

The  following  cases  should  be  especially  noticed. 

A  reply  though  delivered  after  time  is  a  good  one 
unless  the  Act  says  it  shall  not  be  so.  It  may 
always  be  delivered  on  terms.  In  Lunisden  v. 
Winter,  8  Q.  B.  D.  650,  no  reply  was  delivered,  and 
therefore  judgment  was  entered  for  the  defendant ; 
but  when  a  reply  has  been  actually  delivered  it  can- 
not. In  Graves  v.  TeiTy,  9  Q.  B.  D.  170,  where  the 
reply  had  been  actually  delivered  before  notice  of 
motion  for  judgment  upon  admissions  of  fact  in  the 
pleadings,  the  motion  was  refused.  Indeed  an  en- 
largement of  time  for  the  delivery  of  a  pleading 
ought  to  be  granted  as  a  rule;  even  though  the 
opposite  party  has  moved  for  judgment  on  admissions 
or  to  dismiss  for  want  of  prosecution.  It  is  simply  a 
question  of  terms,  and  the  applicant  will  generally 
have  to  pay  the  costs  of  the  application,  unless  indeed 
there  has  been  excessive  delay  or  other  personal 
inconvenience :  Eaton  v.  8tore7\  (C.A.)  22  Ch.  D.  91, 
31  W.  R.  488. 


Peremp.        A  Peremptory  Order  is  treated  as  a  final  indul- 
***^        'gence,  except  under  the  most  exceptional  circum- 
stances,   as    for    instance    the  death   of   a    party: 
Holdcroft  V.  Lowndes,  Solrs.  J.,  March  3,   1883, 
p.  296. 
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CHAPTER  VIII. 

SEEVICE. 

Thk  role  has  always  been  that  the  defendant  should* 
be  served  personaUy  with  a  true  copy  of  the  writ  of 
summons  for  the  commeDcement  of  an  action.  Under 
certain  circumstances  however  the  Courts  have 
allowed  the  plaintiff  to  proceed  as  if  personal  service 
had  been  effected ;  and  before  the  Judicature  Acts 
substituted  service  was  constantly  permitted  in  the 
Court  of  Chancery. 

No  service  of  a  writ  is  required  where  the  defend-  Y^^^^ 

.  .  defend- 

ant s  solicitor  agiees  to  accept  service.     This  agree-  ant'saolici- 

ment  must  be  a  written  one,  and  in  the  form  of  an  J^J^^^*" 

undertaking  to  appear  for  the  defendant.    A  solicitor  Penalty 

not  fulfilling  such  an  undertaking  is  liable  to  attach-  ^p^^' 

ment,  or  an   order  may  be  obUined  caUing  upon  «nce.  ' 

him  to  enter  an  appearance  in  pursuance  of  his 

undertaking. 

Personal  service  of  a  writ  of  summons  is  effected  Mode  of 
by  tendering  or  delivering  to  the  defendant  a  true  Bervice. 
copy  of  the  writ  with  the  endorsements  thereon. 
The  original  writ  need  not  be  shown  unless  the 
defendant  asks  to  see  it  at  the  time  of  or  immedi- 
ately after  the  service. 
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Order  9  is  the  Order  which  provides  for  the  service 
of  the  writ  on  particular  persons  and  in  particular 
actions.  Now  when  husband  and  wife  are  both  defen- 
dants, service  on  the  husband  is  not  good  service  on 
the  wife.  0.  9,  r.  3.  When  the  defendant  s  husband 
could  not  be  found,  the  judge  of  the  Probate  Division 
ordered  that  substituted  service  upon  the  husband 
should  be  effected  by  advertisement.  If  the  husband 
is  abroad  and  cannot  be  served,  and  the  subject- 
matter  of  the  suit  arises  in  right  of  the  wife,  thq 
plaintiff  may  obtain  on  ex  parte  motion  supported 
by  affidavit  an  order  that  service  upon  the  wife  alone 
in  the  usual  manner  shall  be  sufficient. 

Service  on  an  infants  father  or  guardian  or  if 
none  upon  the  person  with  whom  the  infant  resides 
or  under  whose  care  he  is,  is  good  service  on  the 
infant,  unless  the  Court  otherwise  orders.    0.  9,  r.  4. 

Service  on  the  committee  of  a  lunatic,  or  the 
person  with  whom  a  person  of  unsound  mind  resides, 
or  under  whose  care  he  is,  unless  the  Court  other- 
wise orders,  is  good  service.  See  Thawn  v.  Srfiith, 
27  W.  E.  617. 

Partners  may  be  sued  in  the  name  of  their  firm, 
and  then  service  on  one  or  more  of  such  partners  or 
at  the  principal  place  (within  the  jurisdiction)  of  the 
partnership  business  upon  the  manager  of  such  busi- 
ness, is  good  service  upon  the  firm ;  and  when  one 
person  carries  on  business  in  the  name  of  a  firm 
apparently  consisting  of  more  than  one  person,  and 
is  sued  in  the  firm's  name,  service  may  be  effected  in 
like  manner  on  the  manager  of  the  defendant's  busi- 
ness. This  rule  does  not  apply  to  an  action  brought 
under  the  Summary  Procedure  on  Bills  of  Exchange 
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Act,  which  has  not  been  reintroduced.  In  order  to 
make  judgment  in  an  action  binding  on  any  member  of 
a  firm  which  has  been  dissolved  before  the  issue  of  a 
writ,  it  would  seem  that  he  must  have  been  served 
with  the  writ  as  a  partner,  and  that  service  of  the 
writ  on  one  of  the  former  partners  is  not  good  service 
on  him.  This  was  the  opinion  of  the  majority  of  the 
Court  of  Appeal  in  Ex  parte  Y(mng,  In  re  Young,  19 
Ch.  ]>.  125,  but  Brett,  L.J.,  dissented.  The  subject 
of  partners  as  parties  to  an  action  has  been  treated 
of  in  the  chapter  on  *  Parties."  And  see  0.  16,  r.  14. 

It  has  been  held  that  the  old  rule  enabled  a  plaintiff 
to  efTectually  serve  a  defendant  who  was  resident  out 
of  the  jurisdiction,  and  carried  on  business  in  London 
as  "  Clason  &  Company,"  by  serving  the  writ  upon 
the  manager  of  his  London  house.     And  see  0. 9,r.  6. 

Foreigners  residing  out  of  the  jurisdiction  should  Foreign- 
not  be  served  with  the  writ,  but  with  notice  that 
the  writ  is  issued,  such  notice  being  endorsed  with 
the  addresses  of  parties,  &c.,  in  the  same  manner  as 
a  writ ;  but  British  subjects  should  be  served  with 
the  writ  Padley  v.  CamphaicseUf  10  Ch.  D.  550. 
See  0.  11. 

The  statutes  7  Wm.  IV.  and  1  Vict.  c.  73,  s.  26 :  Particular 

Acts 

the  Companies'  Clauses  Consolidation  Act,  1845, 
s.  135 ;  the  Lands  Glauses  Consolidation  Act,  s.  134; 
the  Eailways  Clauses  Consolidation  Acts,  s.  138,  and 
tlie  Companies  Act,  1862,  prescribe  the  mode  in 
which  companies  chartered  or  incorporated  under 
the  Acts  may  be  served  with  process,  and  s.  16  of 
the  Common  Law  Procedure  Act,  1852,  provides  for 
service  of  municipal  corporations  and  inhabitants  of 
hundreds  towns^  &lc.    See  too,  0.  9,  r.  8. 
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Vaoant  When  it  cannot  otherwise  be  effected  service  of  a 

poeaesnon.  ^^^  ^£  summons  in  an  action  to  recover  land  may,  in 

case  of  vacant  possession,  be  made  by  posting  a  copy 
upon  the  door  of  the  dwelling-house  or  other  con- 
spicuous part  of  the  property:  rule  9.  Vacant 
possession  is  where  there  is  no  tenant  upon  the 
premises,  and  the  tenant  has  actually  abandoned  and 
does  not  retain  the  virtual  possession. 

An  action  for  the  recovery  of  land  is  the  equiva- 
lent of  the  old  action  of  ejectment,  and  when  personal 
service  has  not  been  effected,  judgment  in  default  of 
appearance  can  onlj'  be  signed  after  a  judge's  order 
has  been  obtained. 


Substi- 
tuted ser- 
vice. 


There 
miut  be 
strong 
probability 
of  defend- 
ant getting 
writ. 

Late  prac- 
tice under 
BiUsof 
Exchange 
Act. 


When  from  any  cause  prompt  personal  service  of 
a  writ  of  summons  cannot  be  effected,  an  order  for 
substituted  or  other  service  or  for  the  substitution 
of  notice  for  service  may  be  obtained  on  affidavit 
setting  forth  the  grounds  upon  which  the  application 
is  made :  Order  9,  r.  2.  The  order  will  direct  in 
what  way  substituted  service  shall  be  effected.  But 
before  substituted  service  of  a  writ  of  summons  is 
allowed,  the  Court  must  be  satisfied  that  there  is  a 
reasonable  probability  that  the  writ  will  reach  the 
defendant :  Furber  v.  King,  No.  1,  29  W.  R  535. 
A  plaintiff  in  an  action  brought  under  the  Summary 
Procedure  on  Bills  of  Bixchange  Act,  1855,  could  not 
obtain  an  order  for  substituted  service  under  this 
rule ;  his  course  was  to  obtain  an  order  to  proceed 
under  the  Common  Law  Procedure  Act,  1852: 
PoUock  V.  Campbell,  1  Ex.  D.  50.  Judgment  will 
be  signed  upon  production  to  the  proper  officer  of 
the  order  for  substituted  service,  and  an  affidavit 
of  service,   in   accordance  with   the  terms  of   the 
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order.    Substituted  service  is  generally  allowed  after 
three  inefiTectual  attempts.    And  see  Daniel,  p.  404. 

Substituted  service  of  a  writ  in  an  action  agaiast  Mode  of 
an  absconding  defendant  to  recover  possession  of 
leasehold  houses,  the  defendant  having  given  the 
tenants  notice  to  pay  their  rents  to  him,  was  directed 
to  be  effected  by  leaving  a  copy  at  each  of  the  houses 
and  advertising  in  the  "Times*'  and  "London Gazette": 
Crane  v.  JuUion,  2  Ch.  D.  220;  see  Hunt  v.  Austin, 
Ex  parte  J.  N.  Mason,  9  Q.  B.  D.  598. 

Where  substituted  service  of  a  summons  to  show  Form  of 
cause  why  a  sum  of  money  in  court  should  not  be  substituted 
paid  out  to  the  solicitor  of  the  party  for  whom  it  Bervico. 
was  paid  in  was  asked  for,  a  notice  calling  upon  him 
to  appear  in  one  month  was  ordered  to  be  put  up  in 
the  master's  office  and  served  upon  his  then  solicitor 
and  also  on  a  mutual  friend  of  the  client  and  his  first 
solicitor,  and  also  to  be  advertised  in  the  "  Times," 
and  then  if  the  defendant  did  not  appear  an  order 
was  to  be  made  on  that  summons. 

Where  before  the  hearing  the  defendant's  soli- 
citor is  struck  off  the  rolls  and  the  plaintiff  cannot 
serve  the  defendant  personally,  an  application  is 
made  by  the  plaintiff  for  leave  to  make  substituted 
service  of  a  subpcena  to  name  a  solicitor,  and  if 
necessary  there  may  be  added  a  notice  that  in  de- 
fault of  obedience  there  will  be  a  motion  for  judg- 
ment pursuant  to  an  accompanying  notice  of  motion: 
HaraiUon  v.  Thomas,  Sol.  J.,  24  Feb.,  1883,  p. 
278. 

The  writ  must  be  served  within  twelve  months  Time, 
from  the  date  thereof  including  the  day  of  such  date 

H  2 
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or  while  it  is  in  force  by  renewal  or  otherwise. 
Care  should  be  taken  to  endorse  on  the  writ,  within 
three  days  after  service,  the  day  of  the  month  and 
week  of  the  service,  otherwise  the  plaintiff  will  not 
be  at  liberty,  in  case  of  non-appearance,  to  proceed  by 
default.  Fry,  J.,  in  a  recent  case  extended  the  time 
for  endorsing  the  date  of  service  on  a  writ  served  at 
Galveston  in  the  United  States  for  a  month  upon 
motion  under  Order  57,  r.  6,  but  required  a  fresh 
affidavit  of  service  to  be  made. 

Out  of  Service  out  of  the  jurisdiction  of  a  writ  of  sum- 

4ioD  mens  or  notice  of  a  writ  of  sunmions,  may  be  allowed 

by  the  Court  or  a  judge  when  the  subject-matter  of 

See  0. 11,  the  action  is  land  or  stock  or  other  property  situate 
within  the  jurisdiction,  or  the  cause  of  action  or  any 
part  of  it  arises  within  the  jurisdiction,  upon  a  de- 
fendant residing  abroad.  If  the  defendant  is  a 
British  subject — and  unless  he  is  resident  in  Scot- 
land or  Ireland  the  plaintiff  should  make  an  affi- 
davit that  he  is  one — the  writ  is  served  upon  him, 
and  if  a  foreigner,  notice  of  the  writ  is  served  upon 
him  in  the  same  manner  as  a  writ  of  summons. 

Sootlandor  Order  11,  r.  Id,  giving  a  discretion  to  the  judge 
when  the  defendant  resides  in  Scotland  or  Ireland 
relates  only  to  actions  on  contracts,  and  will  not  be 
applied  to  other  actions:  Fowler  v.  Barstmv,  20 
Ch.  D.  240.  But  no  leave  to  serve  a  defendant  out 
of  the  jurisdiction  can  be  given  except  as  specified 
in  Order  40,  r.  1 :  In  re  Eager,  Eager  v.  JohnsUnxe, 
22  Ch.  D.  84  (C.  A.)  As  to  foreign  corporations,  see 
Strousherg  v.  Republic  of  Costa  Rica,  29  W.  R,  125. 

Evidence.  The  application  for  leave  to  serve  such  a  writ  or 
notice  must  be  made  before  the  writ  is  issued  and  be 
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supported  bj  evidence  by  affidavit  or  otherwise, 
showing  in  what  place  or  country  such  defendant  is 
or  probably  may  be  found,  and  whether  such  defen- 
dant is  a  British  subject  or  not,  and  the  grounds 
upon  which  the  application  is  made.  It  must  be 
supported  by  an  affidavit  of  merits,  showing  that 
there  is  a  cause  of  action  which  arose  in  England, 
and  the  judge  must  be  informed  whether  or  not 
there  is  at  the  place  where  the  defendant  resides  a 
local  Court  which  has  jurisdiction  in  the  matter,  and 
of  all  facts  necessary  to  enable  him  to  estimate  the 
comparative  cost  and  convenience  of  a  trial  in  the 
one  place  rather  than  in  the  other.  The  prder  giving 
leave  will  limit  the  time  for  appearance.  The  defen-  F<ml(r  v. 
dant  can  more  to  discharge  this,  and  then  affidavits  ■^''•^<^* 
are  admissible  to  contest  the  question  whether  the 
cause  of  action  arose  within  the  jurisdiction ;  for  if  it 
did  not  the  Court  would  have  no  jurisdiction  to  order 
service :  Fowler  v.  Barstow,  20  Ch.  D.  240. 

The  notice  in  lieu  of  service  is  served   in  the  Notice  in 
same  manner  as  a  action  of  summons.    The  objec- 
tion to  such  a  notice  after  it  has  been  issued  must 
be  made  by  application  to  the  judge  to  set  aside  the 
writ 

When  leave  to  issue  a  writ  for  service  out  of  the  AppUca- 

Qon  DOW  in 

jurisdiction,  and  leave  to  serve  the  writ  when  issued,  chambers, 
18  desired,  the  practice  in  the  Chancery  Division  is 
not  now  to  apply  to  the  judge  in  court.  These  appli- 
cations are  made  in  chambers,  either  together  or 
separately.  If  made  separately,  a  copy  of  the  writ  is 
in  the  first  instance  brought  to  the  chief  clerk  of  the 
judge  with  whose  name  it  is  marked  and  a  verbal 
statement  is  made  to  him  of  the  nature  of  the  action ;  Practice. 
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whereupon,  unless  the  case  is  one  which  requires  to 
be  brought  before  the  judge,  which  it  does  except  in 
very  plain  cases,  the  chief  clerk  endorses  the  leave  on 
the  copy  of  the  writ ;  and  then  the  subsequent  order 
giving  leave  to  serve  the  writ  thus  issued  is  made 
upon  affidavit  intituled  in  the  action.  If  the  appli- 
cations are  made  together,  that  for  leave  to  serve  is 
supported  by  affidavit  intituled  in  the  matter  of  the 
intended  action :  Stigand  v.  Stigand,  1882,  W.  N.  4. 
And  now  see  0.  52,  r.  14,  as  to  common  law  practice. 

From  the  late  case  of  In  re  Eager,  Eager  v. 
Johnstone,  quoted  above  and  reported  also,  31  W.  R. 
33,  it  would  appear  that  service  of  the  writ  out  of 
the  jurisdiction  will  now  be  limited  to  those  cases 
which  are  specified  in  Order  11,  r.  1. 

Limit  of        The   limit   of  "the  jurisdiction*'  was  defined  as 
ti<ML^*°      low- water  mark :  Hair  is  v.  Franconia,  2  C.  P.  D. 
173. 

Amended  When  a  Writ  has  been  amended,  especially  if 
"^^  the  object  of  the  amendment  has  been  the  intro- 
duction of  a  new  clause,  it  must  be  served  in  the 
same  way  as  if  it  had  been  an  original  writ :  Brett, 
James,  and  Cotton,  L.JJ.,  Hie  Ca^opeia,  4  P.  D. 
190. 

Attach-  An  order  on  which  to  ground  an  application  for 

an  attachment  should  be  served  personally.  But 
where  the  party  in  defaidt  had,  in  fact,  notice  of  the 
order,  which  had  been  served  upon  his  solicitor,  it 
was  held  sufficient  service :  In  re  Mvlcaster,  Dalston 
V.  Nauson,  47  L.  J.  R.  Oh.  609.     A  motion  for 

In  attach-  attachment  for  non-compliance  with  an  order  should, 
under  ordinary  circumstances,  be  served  personally 
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on  the  party,  and  not  merely  on  the  solicitor  on 
the  record  of  the  party :  Mawa  v.  Perry,  50  L.  J. 
Ch.  251.  And  see  further  under  the  head  "Attach- 
ment," as  well  as  p.  199. 

Service  is  often  necessary  upon  a  person  before  he  Houn  for 
can  do  anything  in  an  action.  Thus  in  the  case  of  a  ■«^<»* 
counterclaim  against  a  non  party  he  cannot  enter  an 
appearance  gratis  until  served  with  a  copy  of  the 
defence.  His  appearance  can  be  discharged  by  motion 
of  the  plaintiff  on  the  counterclaim:  Fraser  v. 
Cooper,  Hall  <k  Co.,  W.  N.  1883, 110. 

Pleadings,  notices,  summonses,  orders,  rules  and 
other  proceedings,  are,  with  few  exceptions,  served 
by  being  left  at  the  "address  for  service"  before  the 
hour  of  six  in  the  afternoon,  except  on  Saturdays, 
when  service  must  be  effected  before  two  o'clock. 
Proc;eeding8  delivered  after  those  hours  are  deemed 
to  be  served  the  following  legal  day. 
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CHAPTER  IX 

DEMUBBER. 

A  FEW  instances  of  demurrers  will  illusti-ate  the  use 
of  this  form  of  pleading  better  than  a  history  of  the 
pleading  itself;  as,  however,  it  has  been  abolished  by 
the  new  rules  it  need  not  be  treated  of  at  any  greater 
length  then  is  sufficient  to  shew  to  what  class  of 
cases  the  proceedings,  substituted  first  by  0.  29,  may 
by  analogy  apply. 

Instance,  Thus  it  was  used  in  the  following  case,  where 
a  testator  directed  the  trustees  of  his  will  at  such 
times  and  in  such  manner  as  they  should  think  fit  to 
sell  his  copyhold  estate  and  to  hold  the  proceeds 
in  trust  for  his  widow  for  life  and  after  her  death  for 
his  children.  The  testator  left  six  children,  all  of 
whom  attained  a  vested  interest  and  were  sui  juris. 
The  widow  and  three  children  brought  a  partition 
action  and  the  other  children  demurred.  It  was 
held  that  the  trustees  had  a  trust  for  sale  and  not  a 
mere  power.  That  it  was  not  put  an  end  to  by  all 
the  reversioners  attaining  a  vested  interest,  and  that 
therefore  the  Court  had  no  jurisdiction  to  decree  a 
partition  under  the  Partition  Act :  Briggs  v.  Peacock, 
22  Ch.  D  .  284. 

ySad*"*^     If  a  claim  only  alleges  that  a  deceased  person 

tio  mortis  made  a  good  and  valid  donatio  mortis  causa  to  the 

causa.        plaintiff  it  was  demurrable.    The  reason  being  that 

such  a  statement  of  claim  does    not    state   facts 


DEMUBRER.  1^3 

material  to  the  plaintifTs  real  claim :  In  re  Parton^ 
Tovmsend  v.  Parian,  45  L.  T.  755. 

Under  Order  28  any  party  might  demur  to  any  Order  28» 
pleading,  or  any  part  of  a  pleading  which  sets  up  a 
distinct  cause  of  action,  defence,  set-off,  counter- 
claim, &C.,  on  the  grounds  that  the  facts  alleged 
therein  do  not  show  any  cause  of  action,  defence, 
&c.,  to  which  effect  can  be  given  by  the  Court 
against  the  party  demurring. 

In  equity  a  bill  was  often  demurred  to  on  the 
ground  that  effect  could  not  be  given  by  the  Court 
to  it  against  the  party  demurring,  on  the  ground  of 
multifariousness.     In  Bouck  v.  Bouck,  L.  R.  2  Eq. 
19,  a  bill  filed  by  one  of  the  next-of-kin  of  an  in-  Muliifari* 
testate  against  the  administrator  for  administration,  crasneBs. 
and  also  to  set  aside  a  deed  (as  against  other  defend- 
ants) whereby  the  plaintiff  had  assigned  a  portion 
of  his  interest  in  the  estate  for  their  benefit,  was 
demurred  to  by  the  administrator  on  the  ground  of 
multifariousness,  and  the  demurrer  was  allowed.    See 
also  Cox  V.  Barker,  3  Ch.  D.  359.    Of  late  however  it 
would  have  to  be  a  very  extreme  case  in  which  a 
claim  does  not  show  a  cause  of  action  to  which  effect 
can  be  given  by  the  Court,  if  it  shows  any  cause  of 
action  at  all ;  but  if  the  performance  of  a  duty  of 
imperfect  objection  were  claimed,  it  could  have  been 
demurred  to.      The  illustration  of  the  concentric  See  p.  27. 
circles  given  in  chapter  ii.  explains  this.    Moreover  al- 
though in  Stokes  v.  Orant,  4  C.  P.  D.  25,  where  the 
defendant  set  up  merely  matters  of  law  in  his  defence, 
and  they  were  ordered  to  be  struck  out  as  embarrassing 
under  Order  27,  r.  1,  it  was  said  that  they  might 
have  been  raised  by  demurrer ;    yet  demurrers  were 

h3 
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nevertheless  not  encouraged  if  they  deserved  the 
epithet  given  them  it  is  believed  by  Mellish,  L.J. 
of  "niggling."  And  Lord  Selbome,  in  Ward  v 
Lawson,  L.  R  8  Ch.  68,  explains  the  principle  upoc 
which  judges  acted  in  deciding  questions  on  demurrer 

Perhaps  as  good  a  general  proportion  as  could  be 
laid  down  with  reference  to  when  a  demurrer  laj 
is  that  extracted  from  Watson  v.  Hatahins,  24  W.  R. 
884.  A  party  might  demur  to  any  portion  of  a 
pleading,  provided  it  was  clear  that  that  portion 
showed  no  claim  to  any  relief  against  him,  whether 
expressly  prayed  for  or  not;  and  he  should  not 
have  applied  at  chambers  to  strike  it  out.  Under 
0.  26  r.  4,  it  would  appear  that  only  a  whole  pleading 
will  be  struck  out 

sututeof  And  so  the  Statute  of  Limitations,  but  not  the 
{j^  Statute  of  Frauds,  might  be  set  up  by  demurrer,  in 
cases  which  fell  within  the  operation  of  section  34. 
For  as  is  said  in  DawkiTis  v.  Lord  Penrhyn,  4  App- 
Ga.  51 :  "The  title  to  an  estate,  and  not  the  mere 
right  to  proceed  for  its  recovery,  is  affected  by  the 
Statute  of  Limitations."  And  so,  if  the  claim  showed 
on  the  face  of  it  that  the  time  had  gone  by  within 
which  a  title  to  land  must  be  asserted,  the  defence 
of  the  Statute  of  Limitations  was  properly  raised 
Statute  of  by  demurrer;  but  the  Statute  of  Frauds  must  always 

Frauds.  •^  '  j 

have  been  pleaded.  A  defence  founded  on  it  could 
not  be  raised  by  demurrer.  In  Shardlow  v.  Cotterill, 
1881,  W.  N.  2,  the  late  Master  of  the  Rolls  held  that 
the  objection  of  the  Statute  of  Frauds  could  not  be 
taken  by  demurrer,  for  the  reason  that  Catlingy.King, 
5  Ch.  D.  660,  was  an  express  decision  to  that  effect, 
and  not  merely  a  dictum  of  the  Court  of  Appeal. 
See    also   Catling  v.  King^    5    Ch,  D.   660,   and 
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FxUcher  v.  Futcfier,  50  L.  J.  Rep.  Ch.  735.  It  was 
held  in  Nayea  v.  Crawley,  10  Ch.  D.  31,  that 
the  Statute  of  Limitations  could  be  set  up  on 
demurrer,  and  was  a  good  defence  in  a  partnership 
action ;  and  perhaps  it  may  be  said  generally  that 
the  Statute  of  Limitations  might  always  be  set  up  on 
demurrer  as  regards  real  property,  for  the  title  itself 
is  extinguished  under  it,  and  that  it  might  also  be 
generally  used  in  all  actions  proper  to  the  Chancery 
Division,  but  that  in  personal  actions  it  could  not. 
See  the  Irish  case  of  NichoUs  v.  Hibernian  Joint 
Stock  Banking  Co,,  reported  in  the  Law  Times,  3rd 
August,  1878. 

It  may  perhaps  be  well  to  mention  here  that  the  When 
Statute  of  Limitations  does  not  apply  in  the  case  of  Lindta- 
the  misapplication  of  funds  as  to  which  the  persons  ^^^  ^^e* 
attempting  to  set  it  up   stood   in   the   position  of 
trustees,  as  for  instance  the  directors  to  a  company : 
FlUcrofes  case,  21  Ch.  D.  537. 

When  a  demurrer  had  been  overruled,  the  same 
point  might  be  taken  at  the  trial,  and  thus  brought 
before  the  Court  of  Appeal :  Johnaaaon  v.  Bonhote, 
2  Ch.  D.  298. 

A  good  case  to  illustrate  where  a  demurrer  would  -^ay  ▼• . 
lie  is  Lay  v.  Brovmrigg,  10  Ch.  D.  294.  There  the  ^'^'*''^- 
plaintiffs  alleged  that  their  house  had  been  called 
"  Ashford  Lodge ''  for  sixty  years,  and  the  adjoining 
house  occupied  by  the  defendant  had  been  called 
"Ashford  Villa"  for  forty  years;  that  the  defendant 
had  lately  changed  the  name  of  his  house  to 
"Ashford  Lodge"  which  had  caused  the  plaintiffs 
much  inconvenience  and  had  lessened  the  value  of 
their  property,  and  they  claimed  an  injunction.    It 
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was  held,  overruling  Malins,  Y.-C,  that  this  was  not 
a  violation  of  any  legal  right  of  the  plaintiffs  and 
that  as  there  was  no  allegation  of  a  malicious  inten- 
tion the  demurrer  would  lie. 

When  It  may  therefore  be  stated  generally  that  the 

demurrer  "        ^  .        ^i  .  i     .1  i   • 

appro-  proper  way  to  raise  the  question  whether  a  claim 
pnate.  disclosed  a  good  cause  of  action  or  not,  was  by  de- 
murring to  it ;  and  by  consequence,  that  a  demurrer 
was  perhaps  the  best  way  of  testing  whether  any 
pleading  could  have  effect  given  to  it,  or  to  a  material 
part  of  it  by  the  Court,  against  the  party  demur- 
ring or  not.  Thus  in  Hardinan  v.  North  Eastei'n 
Ry.  Co.,  3  C.  P.  D.  168,  the  statement  of  claim 
alleged  that  the  surface  of  the  defendant's  land  had 
been  artificially  raised  by  earth  placed  thereon,  and 
that  in  consequence  rain  water  falling  on  the  defen- 
dant's land  made  its  way  through  the  defendant's 
wall  into  the  plaintiff's  house  which  adjoined,  and 
caused  substantial  damage.  In  this  case  it  was  held 
upon  demurrer  that  the  claim  disclosed  a  good  cause 
of  action. 

Where  however  a  part  of  a  pleading  was  objected 
to  which  was  not  of  an  important  character  and  did 
not  disclose  a  distinct  cause  of  action,  the  proper 
course  was  to  apply  under  Order  27  that  the  part 
objected  to  might  be  struck  out,  as  tending  to  pre- 
judice embarrass  or  delay  the  fair  trial  of  the  action. 

To  writ        In    Rohertson   v.  Howard,  3  C.   P.  D.  280,  a 

^    '  demurrer  was  allowed  to  a  specially  endorsed  writ 

with  a  notice  in  lieu  of  a  statement  of  claim  under 

Order  21,  r.  4.    The  endorsement  showed  the  claim 

in  this  case  to  be  for  breach  of  an  alleged  agree* 
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ment,  which  was  appaxently  without  consideration. 
This  case,  however,  was  disapproved  of  in  the  late 
case  of  FawcuB  v.  Charlton,  quoted  on  p.  83,  and 
even  if  demurrers  had  not  been  abolished  the  practice 
it  illustrated  would  probably  not  have  been  followed. 

A  demurrer  to  a  writ  alone  without  a  notice  in 
lieu  of  statement  of  claim  did  probably  not  lie  ex- 
cept by  consent ;  at  all  events,  the  endorsement  on  a 
writ  is  not  a  pleading — Wallis  y.  Jackson,  L.  J.  Notes 
of  Cases,  March  16, 1883,  p.  32,  Chitty,  J.— so  as  to 
entitle  a  plaintiff  to  move  for  judgment  without  the 
consent  of  the  defendant  on  admissions. 

Although  therefore  demurrers  are  now  in  reality 
things  of  the  past,  it  may  be  useful  to  state,  in  a 
narrative  form,  the  effect  of  the  rules  which  lately 
governed  them.  A  demurrer  must  have  been  specific, 
that  is,  it  must  have  stated  whether  it  was  to  the  Must 
whole  or  a  part,  and  if  to  a  part,  to  what  part  of  the  specific, 
opposite  party's  pleading  it  went.     Some  ground  in 
law  for  the  demurrer  must  have  been  stated,  but  the 
party  demurring  was  not  bound  to  keep  to  it    The 
demurrer  must  not  have  been  frivolous  or  it  would 
be  set  aside  with  costs.    A  demurrer  and  defence  Pleading 
might  be  combined,  and  a  party  might  even  by  leave  ^^^^ 
plead  and  demur  to  the  same  matter,  but  he  could  not 
do  so  without  leave :   Hogg  v.  Darley,  47  L.  J.  R 
Ch.  567.    BdL  v.  WWdn8(m,  26  W.  R  275,  decided 
that  after  a  demurrer  had  been  decided  and  it  was 
desired  to  put  in  an  answer  that  this  would  be 
allowed  if  at  all  platisible.    Here  the  Common  Law 
Division  was  following  the  practice  of  the  Chancery 
Division. 

Either  party  might  enter  a  demurrer  for  aigument.  Time. 
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but  if  not  entered  and  notice  thereof  given  within 
ten  days  by  the  party  whose  pleading  was  demurred 
to  or  an  order  for  leave  to  amend  served,  the  demurrer 
would  have  been  held  sufficient,  and  the  party  whose 
pleading  was  demurred  to  had  to  pay  costs  as  if 
allowed  on  argument ;  and  costs  would  follow  as  of 
course  oq  argiunent,  unless  otherwise  ordered. 

While  a  demurrer  was  pending,  the  pleading  could 
not  be  amended  without  leave. 

Eflfect  of.  A  demurrer  to  the  whole  claim  upheld  was  in  effect 
a  decision  of  the  action,  unless  otherwise  ordered, 
and  the  costs  of  the  action  must  have  been  paid  forth- 
with. Matter  demurred  to  was  deemed  to  be  struck 
out  in  the  case  of  a  successful  demurrer ;  when  un- 
successful, costs  must  have  been  paid  by  the  loser 
unless  otherwise  ordered,  but  leave  to  raise  by- 
pleading  any  case  in  opposition  to  the  matter  de- 
murred to  might  have  been  given.  If  leave  was  not 
given,  the  consequences  of  a  default  in  pleading 
would  follow.    See  0.  25,  r.  S. 

UBe'of.  It  is  plain  that  a  demurrer  used  judiciously  might 

have  brought  an  action  to  a  speedy  termination. 
The  very  essence  of  it  appears  however  to  have 
been  its  sincerity,  and  it  ought  to  have  been  to  some 
principle  of  law  pretty  well  defined :  e.g.,  if  a  claim 
demurred  to  shewed  only  Damnum  absque  injuria, 
a  demurrer  to  it  would  have  been  sustained. 

Todaims.  It  stands  to  reason,  and  experience  has  shown, 
that  demurrers  to  claims  were  much  more  useful  than 
to  any  other  pleadings,  because  they  much  more  effec- 
tually, and  much  sooner  if  effectual,  brought  the 
action  to  an  end,  and  therefore  there  appears  to  be  no 
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necessity  for  considering  demurrers  to  other  plead- 
ings at  any  length.  As  further  instances  of  demurrers 
to  claims,  the  Comimasionera  of  Sewers  of  the  City 
of  London  v.  GellaUy,  3  Ch.  D.  610,  and  Hagg  v. 
Darley,  referred  to  before,  may  be  cited. 

In  the  former  case  the  defendant  demurred 
because  under  an  Act  of  Parliament  the  plaintiffs 
were  prohibited  from  taking  proceedings  without 
leave  of  a  certain  body,  and  they  did  not  state  that 
they  had  obtained  such  leave,  under  which  circum- 
stances the  demurrer  was  allowed. 

In  the  latter  the  defendant  sold  the  plaintiff  the 
business  of  the  manufacture  of  a  trade  secret,  and  he 
covenanted  not  to  carry  on  such  a  business  for  four- 
teen years,  and  not  to  disclose  the  secret  for  a  like 
period.  The  plaintiff  brought  an  action,  alleging 
that  he  was  breaking  these  covenants.  The  de- 
fendant demurred  on  the  ground  that  the  covenant 
was  too  general  and  in  restraint  of  trade ;  but  the 
demurrer  was  overruled. 

Where  a  question  of  law  has  been  decided  on  de-  Appeal, 
murrer  and  an  appeal  has  been  brought,  the  Court "  ^  ^* 
will  not  in  general  stay  the  trial  of  the  issues  of  fact 
pending  the  appeal :  In  re  F,  B,  Palmer^ 8  Applied^ 
Hon,  22  Ch.  D.  88  (C.  A.). 

Under  the  Judicature  Acts  substantial  demurrers 
have  been  favoured,  at  all  events  in  two  ways.  In 
Hodges  v.  Hodges,  2  Ch.  D.  112,  a  defendant  who 
had  obtained  an  extension  of  time  in  which  to 
deliver  his  defence,  was  allowed  to  demur  alone 
within  such  extended  time ;  and  in  Powell  v.  Jewes- 
hury,  9  Ch.  D.  34,  Jessel,  M.R.,  said  that  the  old 
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Chanceiy  rule  that  a  defenOaut  cannot  demur  to 

what  he  has  pre^notisly  answered  is  no  longer  in 

!'*»'«*"    force.    Here  the  defendant  put  in  a  defence  not 

authoiiwd  dcmumng  to  aiiy  part  of  the  claim.    The  claim 

demotnn.  ^^^  amended,  but  no  entirely  new  case  raised.     The 

defendant  obtained  leave  to  amend  his  defence,  and 

he  put  in  a  defence  and   demurrer.     It  was  held 

that  leave   to   amend   the   defence  authorised  the 

putting  in  a  demurrer. 

When  This  case  is  also  valuable  as  showing  what  words 

enou'rfi.  *^  explicit  enough  to  show  the  part  of  a  pleading 
that  is  demurred  to.  The  following  words  were  held 
to  be  sufficient :  Demurrer  to  "  such  part  of  the 
amended  statement  nf  claim  as  claims  damages 
alleged  to  have  been  sustained  by  reason  of  the 
allied  wrongful  acts  of  the  defendant  in  opening 
accounts  therein  in  that  behalf  referred  to."  Even 
under  the  Judicature  Acts  in  a  claim  for  libel  or 
slander  the  defamatory  words  had  to  be  set  out, 
as  was  pointed  out  in  HaiTis  v.  Warre,  4  C  P.  D. 
125,  and  a  demurrer  lay  to  the  claim  if  they  were 
not. 

Damunr       It  only  remains  to  point  out  that  demurrers  to 

^^^     P*rts  of  a  pleading  by  which  the  number  of  hearings 

ing<-  of  an  action  will  be  increased  were  not  encouraged  : 

Brett,  LJ.,  Leyman  v.  Latimer,  3  Ex.  P.  356,  7. 

The  object  of  a  demurrer  should  have  been  to  diminish 

iTa,  by  getting  the  case  disposed  of  if  possible  once 

all ;  and  so  if  not  to  a  whole  pleading  they  must 

least  have  been  to  a  substantial  part  of  one.  Apara- 

iph  could  not  be  demurred  to  because  it  is  not  as- 

:ned  by  the  plaintiff  to  any  or  to  awFong  prayer  in  the 

htement  of  claim.   Lord  Coleridge  said,  in  Watson  v. 
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Hawkins,  24  W.  R  884,  that  if  each  fact  set  out  by 
the  plaintiff  tends  to  show  that  he  is  entitled  to 
some  relief,  and  that  relief  is  aaked  for  in  one  of  the 
prayers,  the  paragraph  setting  out  that  fact  must 
stand.  Even  if  the  plaintiff  asked  for  wrong  relief, 
lindley,  J.,  appears  to  have  thought  that  the  para- 
graph could  not  be  demurred  to,  if  the  general  facts 
entitled  him  to  any  relief  at  alL  A  general  demurrer  General 
for  want  of  equity  though  not  alleging  any  specific 
ground  if  not  always  might  yet  sometimes  be  sufficient, 
and  was  in  Bidder  v.  MoClean,  20  Ch.  D.  513.  In 
that  case  the  statement  of  daim  was  so  framed  that 
the  only  way  of  meeting  it  was  by  the  simple  alle- 
gation that  it  did  not  show  any  cause  of  action.  In 
many  cases  however  this  would  have  been  improper,  as 
Order  2S,  r.  2,  required  some  ground  of  law  to  be  stated . 
If  therefore  the  want  of  equity  was  the  ground  of  the 
demurrer  the  provisions  of  the  rule  would  have  been 
complied  with ;  if  however  it  was  not  the  real  ground 
in  law  must  have  been  stated. 
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CHAPTER  X. 

DISCOVEBY. 

0.  81.  0.  31  now  governs  diBcovery  and  under  it  in  actions  for 
fraud  and  breach  of  trust  alone  can  interrogatories  be 
exhibited  as  of  right ;  and  even  then,  as  in  every  case 
where  exhibited  by  leave,  they  must  be  confined  to  the 
matter  in  question,  and  are  not  necessarily  relevant  be- 
cause they  might  be  admissible  as  questions  on  oral 
cross-examination.  This  is  a  very  great  change  indeed, 
but  still  the  right  of  discovery  which  existed  in  the 
In  Gonrt  Court  of  Chancery  still  exists  in  the  High  Court  of  Jus- 
oeiy,  tice  except  so  far  as  it  is  modified  by  the  Judicature 

Acts  and  the  General  Orders  under  them ;  and  there- 
fore one  party  still  has  a  right  to  exhibit  interro- 
gatories not  only  for  the  purpose  of  obtaining  from 
Objects,  the  opposite  side  information  as  to  material  facts 
which  are  not  in  his  own  knowledge  and  are  within 
that  of  the  other  side,  but  also  for  the  purpose  of 
obtaining  from  him  admissions  which  will  make  it 
unnecessary  to  offer  evidence  as  to  the  facts  ad- 
mitted :  Attomey-OeneraZ  v.  Oaskill,  20  CL  D.  520. 
But  the  parties  who  may  interrogate  must  be  oppo- 
^^^^^  nents.  Thus,  if  A.  brings  an  action  against  B.,  and 
gate.  B.  counterclaims  against  C.  and  A.,  C.  cannot  in- 
terrogate A.:  MoUoy  v.  Kilby,  15  Ch.  D.  162.  A 
defendant  is,  however,  entitled  to  an  affidavit  of  docu- 
ments from  a  next  friend  of  a  person  of  unsound 
mind ;  and  on  appeal,  it  was  held  that  where  a  full 
answer  and  not  a  qualified  order  (as  to  the  time  at 
which  it  was  to  be  made)  had  been  asked  for  in  the 
Court  below,  if  the  order  for  full  answers  must  be 
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discharged,  no  qualified  order  is  to  be  made :  Parker* 
V.  WeUs,  18  Ch.  D.  477. 
A  guardian  ad  litem  of  a  lunatic  cannot  be  inter-  ^?°!*y 

^  not  be  in- 

rogated :  Ingram  v.  LitUe,  W.  N.  1883,  124.  terrogated 

In  fact  the  practice  under  Order  31,  r.  12,  ought  ^?^" 
to  be  confined  strictly  to  persons  who  are  parties  to  ordered  to 
the  action.     In  other  cases  the  proper  course  is  a  P«^«^- 
subpoena  duces  tecum.    Thus  In  re  Corsellis  Lawton 
V.  Ekves,  52  L.  J.  Ch.  399,  which  was  an  administra- 
tion suit  in  which  an  infant  plaintiff  was  suing  by 
three  next  friends,  on  an  application  by  a  fourth 
for  removal  of  two  of  the  other  next  friends,  he  cannot 
take  out  a  summons  for  the  production  of  documents 
by  the  two  next  friends  under  Order  31,  r.  12. 

Moreover,  Order  31,  r.  1,  does  not  give  a  party  a  Judicature 
right  to  interrogate  where  such  right  was  not  recog-  ^^^ew  * 
wsed  by  the  Courts  of  Equity  before  the  Judicature  right. 
Acts.  For  instance  the  plaintiff  in  an  action  to  recover 
statutory  penalties  cannot  now  any  more  than  then 
administer  interrogatories  to  the*  defendant;  for  in 
such  an  action  equity  would  not  have  granted  in- 
cidental discovery:   Hunnings  v.  WUliainson,  31 
W.  R.  336  ;  10  Q.  B.  D.  459.     In  fact  the  right  of 
discovery  now  is  not  in  principle  more  extensive  than 
formerly.    It  is  possible  that  Lyell  v.  Kennedy  how- 
ever affected  the  value  of  Hunninga  v.  WiUiamaon. 
The    object    of    discovery  should  be  to  find  out-^^^*": 

L  .  .  .  t*jfW  O' 

^vnat  evidence  the  other  side  relies  on  to  rebut  interroga- 
a  case  with,  in  order  that  the  matter  in  dispute*^"®** 
^^y  be  settled,  if  it  is  found  to  have  more  in  its 
favour  than  was  anticipated.  And  also  to  ascer- 
tain exactly  what  is  admitted,  that  the  expense  of 
proving  needless  matters  may  be  avoided.  Further- 
more by  interrogatories  a  witness  might  have  been 
cross-examined  in  the  severest  way ;  and  it  must  be  a 
greater  advantage  to  be  able  to  cross-examine  an 
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opponent  than  to  make  him  a  witness  and  simply 
take  the  chance  of  being  allowed  to  do  so  at  the 
trial,  if  the  judge  thinks  he  has  shown  himself 
sufficiently  hostile.  See  now,  however,  0.  81,  r.  1. 
Again  a  witness  by  his  answers  commits  himself  to  the 
details  of  one  version  of  a  story,  and  at  the  hearing  it 
is  known  pretty  well  what  he  will  say ;  and  if  misled 
one  can  point  out  and  comment  on  the  discrepancies 
between  his  oral  and  written  testimony.  This  advan- 
tage is  particularly  apparent  when  there  are  co-defen- 
dants, as  for  instance  principal  and  agent,  because  the 
admissions  of  one  defendant  can  of  course  be  used  as 
evidence  against  the  other,  provided  only  he  is  called  as 
a  witness.  The  best  way  to  consider  the  general  effect 
of  the  present  practice  will  perhaps  be  to  take  dis- 
covery and  interrogatories  together,  and  draw  some 
conclusions  from  such  late  observations  of  the  learned 
judges  as  to  them  as  seem  likely  to  be  of  lasting 
importance. 

■ 

Old  Long  ago  the  machinery  of  discovery  consisted  of 

Swoveiy.  three  parts,  discovery  of  documents,  particulars,  and 
interrogatories,  and  these  were  in  those  days  kept 
distinct  Soon  however  it  was  found  to  be  less  ex- 
pensive and  more  convenient  to  introduce  among  the 
interrogatories  the  application  for  the  discovery  of 
documents ;  and  at  length  questions  were  asked  as  to 
the  specific  acts  which  were  intended  to  form  the 
issue  to  be  tried  between  the  parties;  and  indeed 
now  the  only  way  particulars  in  Chancery  ai*e  obtained 
is  by  exhibiting  interrogatories.  The  intention  of 
Order  31  seems  to  be  to  allow  a  litigant  in  every 
action  to  exhibit  by  leave  proper  interrogatories  to  his 
opponent  as  to  every  relevant  matter  on  which  he  could 
examine  him  if  he  made  him  his  witness  at  the  trial. 
The  canlinal  rules  are  now  as  they   always  were  : 
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ihat  eveiy  plaintiff  has  a  right  to  a  discovery  of  the 
endenoes  which  relate  to  his  case,  and  every  defen- 
dant an  equal  right  to  withhold  what  exclusively 
relate  to  his  own.  And  the  ground  of  inconvenience  Inconvc- 
is  not  held  to  be  a  sufficient  excuse  for  not  answering  i^^^ 
interrogatories.  Thus  an  executor  cannot  refuse  to 
set  out  a  full  account  of  his  testator^s  personal  estate 
on  the  ground  that  such  discovery  would  be  more 
conveniently  made  upon  taking  the  usual  inquiries 
after  judgment :  In  re  StUcliffe,  Alison  v.  Alison, 
29  W.  R.  732.  See  however  the  new  clause  in 
0. 81,  r.  12. 

In  an  action  to  recover  possession  of  land  by  a  in  actionn 
legal  title  it  used  to  be  thought  that  a  plaintiff  could  ^J^^^n 
not  interrogate  even  with  reference  to  his  own  alleged  of  land 
title,  much  less  as  to  that  of  the  defendant,  nor  could  Lydi  v. 
he  in  such  an  action  get  production  of  documents  in    *^"  ^' 
^e  defendant's  possession  which  the  defendant  swore 
related  only  to  the  defence  of  his  own  title:  Lyell  v. 
Kennedy,  20  Ch.  D.  484.    When,  however,  this  case  Rule, 
came  before  the  House  of  Lords,  it  was  decided  that 
the  tnie  rule  is  that  in  an  action  for  the  recovery  of 
^d  the  plaintiff  is  entitled  to  discovery  as  to  all 
loatters  tending  to  support  not  the  defendant's  but 
l^ia  own  case :  8  Ap.  Ca.  217. 

But  thoufirh  a  defendant  swears  that  documents  Where 
support  his  own  title  and  do  not  contain  anything  ^^. 
which  assists  the    plaintiff's    case    the   Court  can  8*y»  t^^**^ 
order  production  at  least  in  proceedings  excepted  by  are  title 
Order  62  from  the  operation  of  the  Judicature  Act,  if  ^®®<^- 
it  is  reasonably  certain  that  the  defendant  is  mis- 
taken: Attorney-Oeneral  v.  Enierson,  22  Ch.  D.  191. 

The  proper  test  with  reference  to  title  deeds  is  Rule  as  to 
'aid  down  in  Comhe  v.  Coiyoi^ation  of  London,  1  * 

Y.  &  C.  651,  and  approved  in  Attaimey-Oenercd  v. 
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22Ch.  D.  Emerson,  2i,i  p.  199.  If  it  is  with  distinctness  and 
positiveness  stated  in  an  answer  that  a  document 
forms  or  supports  the  defendant's  title  and  is  intended 
to  be  or  may  be  used  by  him*  in  evidence  accordingly 
and  does  not  contain  anything  impeaching  his  de- 
fence or  forming  or  supporting  the  plaintiff's  title 
or  the  plaintiffs  case,  that  document  is  protected 
from  production  unless  the  Court  sees  upon  the 
answer  itself  that  the  defendant  erroneously  repre- 
sents or  misconceives  its  nature. 

Title  And  as  to  title  deeds  the  rule  is  that  a  mortgagee 

or  purchaser  is  not  bound  to  produce  his  title  deeds, 
and  may  resist  the  production  of  all  deeds  which 
are  muniments  of  title ;  but  this  rule  does  not  extend 
to  the  mortgage  deed  itself,  which  is  as  much  evi- 
dence of  the  mortgagor's  title  to  redeem  as  it  is  of 
the  mortgagee's  estate :  Patch  v.  Ward,  L.R.1  Eq.  440. 

An  affidavit  of  documents  of  title  must  however 
be  made  by  a  defendant  in  an  action  for  the  recovery 
of  land  of  which  he  is  in  possession :  New  Britis/t 
Mutual  Investment  Co.  v.  Peed,  3  C.  P.  D.  196.  In 
the  case  of  a  joint  tenancy  by  a  defendant,  produc- 
tion of  title  deeds  was  refused  in  Kearsley  v. 
Philips  and  another,  10  Q.  B.  D.  36,  465  ;  and  31 
W.  R.  92. 

Time  for.  As  to  the  time  at  which  discovery  is  granted,  the 
practice  in  Chancery  was  not  similar  to  that  at  Com- 

In  Chan-  mon  Law.  J,essel,  M.R.,  in  Harbord  v.  Monk,  9  Ch. 
D.  617,  says  that  it  has  never  been  the  practice  in  the 
Chancery  Division  to  delay  discovery  by  not  allow- 
ing the  plaintiff  on  delivery  of  his  statement  of  claim 
to  deliver  interrogatories,  the  reason  being  that  in  an 
ordinary  action  in  the  Chancery  Division  the  inter- 
rogatories justify  themselves.  The  plaintiff  often  in 
equity  cases  wants  an  answer  to  know  how  to  amend 
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his  claim  and  frame  his  case.     On  the  Common  Law 

side  if  interrogatories  are  not  material  at  the  time 

they  are  exhibited,  as  for  instance  before  defence,  and 

it  appears  that  they  will  be  answered  in  the  defence, 

they  may  be  ordered  to  be   struck  out     For  if  a  Before  de- 

plaintiff  delivers  interrogatories  before  the  statement  common 

of  defence  he  puts  upon  the  defendant  the  onus  of  ^^' 

applying  to  have  them  struck  out,  and  he  will  have 

to  give  reasons  for  wanting  the  answers ;  if  he  cannot 

give  satisfactory  reasons  they  will  be  considered  to 

be  vexatious  or  for  the  purpose  of  increasing  costs, 

and  not  put  bon^  fide.    The  time  however  is  now 

fixed  by  0. 31,  r.  1. 

In  Mercier  v.  Cotton,  1  Q.  B.  D.  444,  James,  L,J., 
said  that  in  nine-tenths  of  the  cases  at  Common  Law 
the  plaintiff  has  no  cause  whatever  for  the  piirposes 
of  his  action  to  deliver  interrogatories  before  the 
statement  of  defence.  Hellish,  L. J.,  also  said  that  in 
a  large  majority  of  cases  at  Common  Law  it  is  not 
possible  until  the  defence  is  delivered  to  tell  whether 
inten*ogatories  are  material,  for  it  would  be  useless 
to  exhibit  interrogatories  on  matters  which  would  at 
once  be  admitted  by  the  defendant.    Interroratories  Interrog*- 

tones  may 

not  material  at  one  stage  of  an  action  may  become  so  be  bad  at 
at  another.    For  instance  a  defendant  may  say  upon  ^^^^ 
delivery  of  a  claim  aud  interrogatories  together,  that  at  another, 
he  intends  to  demur  to  the  claim.    In  this  case  the 
interrogatories  however  good  in  themselves  and  justi- 
fiable could  not  be  at  that  time  material. 

As  regards  production  of  documents,  upon  which  Production 
0.  81,  r.  12,  must  be  consulted  Baggallay,  L.  J.,  said,  mentT 
in  The  Eepublic  of  Coda  Rica  v.  Strouaberg,  11  Ch.  lime. 
D.  326,  that  he  desired   to  guard   himself  against 
expressing    any    opinion  that    there    is    no    right 
under  the  new  rules  to  apply  for  the  production  of 
documents  previously  to  the  delivery  of  the  state- 
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ment  of  claim,  because  rule  2  of  Order  31  was  very- 
wide.  James,  L.J.,  always  appears  to  have  disliked 
production  at  an  early  stage.  In  The  Union  Bank 
of  London  v.  Manhy,  13  Ch.  D.  241,  he  says  that 
there  is  a  great  deal  to  be  said  in  support  of  the 
proposition  that  it  ought  not  to  be  a  matter  of  course 
for  a  plaintiff  to  rush  in  at  once  with  an  application 
for  production  as  soon  as  his  statement  of  claim  has 
been  delivered,  now  under  0.  31,  r.  12,  production 
may  be  postponed  or  limited  indefinitely. 

If  the  defendant  admits  the  plaintiffs  whole  case, 
still  the  plaintiff  may  have  a  right  to  the  production 
of  documents,  that  he  may  know  whether  any  other 
parties  are  interested.  In  Egremont  BuTnal  Board 
V.  Egremont  Iron  Ore  Co,,  28  W.  E.  594,  reported 
also  at  14  Ch.  D.  158,  Malins,  V.-C,  said  that,  as  a 
matter  of  expediency,  it  was  desirable  that  the  defen- 
dants should  have  production  at  the  earliest  time. 
This  was  a  motion  by  the  defendants  for  production 
by  the  plaintiffs  of  a  conveyance  to  them  before 
putting  in  their  statement  of  defence. 
Docu-  But  a  defendant  is  entitled  to  inspection  of  docu- 

fsrrod  to'in  i^^nts  referred  to  in  the  statement  of  claim  or 
ciwm.  affidavits  before  putting  in  his  defence :  QuUter  v. 
Heatley,  31  W.  R  331.  And  as  to  documents  re- 
ferred to  in  general  terms,  see  Smith  v.  Harris, 
Sol.  J.,  June  16, 1883,  p.  554.  See,  too,  0.  80,  r.  6. 
Rule  im  to  And  so  it  seems  that  in  an  ordinary  Chancery 
action  both  interrogatories  and  production  will  be 
ordered  immediately  upon  the  delivery  of  the  state- 
ment  of  claim ;  but  neither  the  one  nor  the  other, 
except  perhaps  in  a  most  exceptional  case,  at  Com- 
mon Law.  There  Hancock  v.  Guerin,  4  Ex.  D.  3, 
was  the  authority.  In  it  the  Court  said  that, 
except  under  some  very  special  circumstances,  it  could 
not  know  until  delivery  of  defence  what  the  matters 
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in  question  in  rule  11  are.     Cleasby,  B.,  thought  that 
in  order  to  get  discovery  before  the  defence  was  deii- 
Tered,  a  special  affidavit  was  necessary  to  show  that 
it  was  for  some  reason  important  to  have  at  once 
an  affidavit  of  documents ;  for  that  if  the  application 
was  made  without  affidavit  under  rule  12  it  must 
comply  strictly  with  the  terms  of  the  rule  and  show 
itself  what  the  matters  in  question  were.    And  fur- 
ther with  regard  to  time,  the  Court  has  a  discretion  as  Where 
to  ordering  the  defendant  to  answer  interrogatories  J^n*" 
before   trial,  where  the  answers  cannot  help  the  ^^?  v^»^- 
plaintiff  to  obtain  a  decree,  but  will  only  be  of  use  a  decree, 
to  him  if  he  does:   Parker  v.   WeUs,  18  Ch.  D. 
477.      In    this    case    A.^   alleged    that    B.    held 
moneys    upon    certain    trusts,    which    B.    denied. 
A.    cannot    interrogate    B.    as    to    his    dealings 
with  the  tnist  fund  until  the  trust  has  been  estab- 
lished.   See  0.  81,  r.  20. 

Even  in  an  action  transferred  from  the  County  in  County 
Court,  the  plaintiff  will  not  be  entitled  to  discovery     ^^^ 
until  after  delivery  of  a  statement  of  claim :  Daviea  v. 
Williams,  13  Ch.  D.  550;  but  though  great  delay  After  close 
has  taken  place  leave  may  be  given  to  file  interroga-  ?J^ 
tories  at  the  close   of  the  pleadings.      Two  days 
were  given  for  this  purpose,  but  the  coming  on  of  the 
action  was  not  stayed  by  Fry,  J.,  in  London  and 
ProviTicial  Marine  Insui^nce  Co.  v.  Daviea,  5  Ch. 
D.  775.    See  Disney  v.  Longhovi/me,  2  Ch.  D.  705. 

The  proper  place  for  the  production  of  documents  Place  of 
is  generally  the  office  of  the  London  agent.  But^^^^"^' 
the  Court  has  a  discretion  in  this  matter.  Where 
the  documents  are  very  numerous  and  important 
and  might  be  lost  in  transit  their  production  may  be 
ordered  at  the  place  where  they  are  generally  kept. 
But  in  such  a  case  leave  is  often  given  to  the  party 
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are  relevant  to  his  case  (though  if  there  is  some 
preliminary  question  to  be  tried,  the  inspection  may 
be  postponed  till  after  such  question  is  tried),  except 
(1)  in  the  case  of  communications  between  a  party 
and  his  solicitors  and  counsel,  with  a  view  to  obtain 
legal  assistance  and  advice,  and  (2)  of  communica- 
tions made  by  a  party  or  his  agent  with  a  person  not 
himself  a  solicitor,  but  which  can  be  considered  as 
made  with  him  as  deputy  or  agent  for  the  solicitor. 

Privilege,  And  with  regard  to  privilege  the  rule  is,  "  Once 
pleaded,  privileged  always  privileged ; "  and  if  privilege  is 
claimed  it  must  be  most  clearly  pleaded.  It  is  not 
sufficient  to  sav  that  the  knowledge  for  which  it  is 
claimed  was  acquired  during  the  existence  of  the 
relation  of  solicitor  and  client,  but  it  should  be 
stated  that  it  has  been  acquired  in  no  other  way  as 
well,  as  everything  is  taken  most  strongly  against 
the  pleader:  Lewis  v.  Pennington,  8  W.  R  4G6. 
And  the  documents  as  to  which  privilege  is  claimed 
must  have  been  written  ante  litem  modtam :  In  re 
Mason,  22  Ch.  D.  609. 

Shorthand  Where  there  were  two  actions,  one  by  the  charterer 
former  Against  the  shipowner  for  not  discharging  cargo 
action  according  to  charter-party,  and  another  by  the 
diarterer  against  the  merchant  on  the  contract  of 
sale,  in  the  second  action  it  was  urged  that  the 
defendants  were  entitled  to  see  communications 
which  were  privileged  in  the  first  action,  because 
they  were  relevant  to  their  case  in  the  second  action, 
for  had  it  not  been  for  the  first  action  the  damages 
for  this  breach  of  their  contract  would  have  been 
nominal.  This  was  refused,  and  Mellor,  J.,  said: 
"I  am  glad  to  find  that  our  decision  is  in  conformity 
with  the  practice  in  the  Courts  of  Equity."  Where 
there  are  two  actions  in  one  of  which  A.  is  de- 


DISCOVERT.  173 

fendant  and  in  the  other  plaintiff  relating  to  the 
same  subject  matter,  A.  is  not  obliged  to  produce 
shorthand  notes  of  proceedings  in  the  first  action 
unless  taken  for  the  purpose  of  the  second  action 
upon  the  application  of  the  defendant  in  the  second 
action,  and  his  affidavit  need  not  show  that  the 
notes  came  into  existence  exclusively  for  the  purposes 
of  such  action :  Nordon  v.  Defries^  8  Q.  B.  D.  508. 

It  is  clear  that  with  regard  to  documents  inspec-  "  Private 
tion  cannot  be  refused  because  the  person  who  wrote  JSntST" 
them  stipulated  that  they  should  be  considered  to 
be  private  and  confidential  and  refuses  to  authorise 
their  production :  MVarquodale  v.  Bell,  1  C.  P.  D. 
476  ;  for  the  word  privilege  in  law  applies  only  to  com- 
munications between  solicitor  and  client*  or  at  the 
farthest  between  solicitor  his  deputy  and  the  client, 
with  a  view  to  litigation.  See  Kitcat  v.  Sharp,  Sol. 
J.,  Dec.  30, 1882,  p.  134,  and  Hints  to  Solicitors,  p.  36. 

A  definition  of  privilege  which  was  approved  of  by  Definition 
Mr.  Justice  Kay  in  Hill  v.  Hart  Daviea,  21  Ch.  D.  J^J  P"^*' 
801,  is  taken  from  Addison  on  Torts,  ed.  5,  166 ; 
and  on  privilege  generally,  see  Clagetb  v.  PhiUipa,  2 
Y.  &  C.  C.  C.  86,  and  Pearae  v.  Pearse,  1  De  G.  &  S.  12. 

It  need  hardly  be  said  that  objections  to  answer 
interrogatories  must  be  honest  bona  fide  ones.  For 
instance  where  a  company  elected  their  own  clerk, 
who  was  a  solicitor,  to  answer  for  them,  he  was  not 
allowed  to  plead  privilege,  and  see  RepvMic,  Jkc.  v. 
Erkmger,  1  Ch.  D.  171,  and  r.  5.  Where  in  an  action 
for  dissolution  of  partnership  the  plaintiff  alleged  that 
the  defendant  had  behaved  himself  badly  towards 
him  in  the  presence  of  clients,  he  was  ordered  to 
answer  as  to  the  particulars  and  circumstances  of  the 
occasions,  but  not  the  names  of  the  clients,  and  not 
to  set  forth  the  partnership  accounts  (the  application 
for  the  latter  being  premature). 
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PrivUege.  ^  to  pleading  privilege  in  an  action  for  libel,  a 
communication  to  which  privilege  might  be  pleaded 
if  sent  by  post  is  not  privileged  if  sent  by  telegram  • 
WUliamson  v.  Freer,  L.  R  9  C.  P.  393.  Whether 
this  is  universally  true,  quaere.  As  to  a  letter  put  in 
a  wrong  envelope,  see  Thompson  v.  Dashwood,  1883 
W.  N.  84. 
character  Moreover,  if  a  servant  sues  his  late  master  for  libel 
in  giving  him  a  bad  character  by  letter  to  a  person 
with  whom  he  desires  to  get  a  new  situation,  that 
letter  is  not  privileged  in  a  legal  sensa  It  has  not 
yet  been  decided  whether  it  would  be  a  ground  for 
refusing  production  if  the  affidavit  of  the  master 
Answer  pledged  his  belief  that  answering  the  question  would 
criminate.  t*end  to  criminate  him,  for  the  obvious  reason  that 
such  an  affidavit  would  be  inconsistent  with  the 
nature  of  any  defence  that  would  be  likely  to  be 
raised.  Cotton,  L.J.,  however,  in  Webb  v.  East,  5  Ex. 
D.  114,  says:  "That  is  a  valid  objection  (the  answer 
tending  to  criminate)  to  answer  an  interrogatory  if 
taken  on  oath ;  and  certainly  nothing  less  would  give 
protection  from  discovery,  even  if  that  would."  Upon 
this  point  all  three  judges  in  that  case  desired  to 
keep  their  judgments  open;  and  Kelly,  C.B.,  and 
Stephen,  J.,  when  the  case  came  before  the  Divisional 
Court  did  not  take  the  point. 
When  an-  With  regard  to  the  power  a  party  interrogated  has 
criminate,  of  refusing  to  answer,  upon  the  ground  that  his  answer 
might  tend  to  criminate  him,  the  matter  was  well 
discussed  in  Fisher  v.  Owen,  and  it  was  decided  by 
that  case,  8  Ch.  D.  654,  that  the  way  to  take  the 
objection  is  not  by  having  the  interrogatory  struck 
out,  but  by  declining  to  answer,  upon  the  ground 
that  it  will  tend  to  criminate  the  deponent.  But 
in  the  later  case  of  Lamb  v.  Munster,  10  Q.  R  D. 
110,  see  p.  194,  where  the  judgment  of  Field,  J.,  deals 
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also  with  the  case  of  a  witness  in  the  box,  it  was 
held  that  an  objection  to  answer  interrogatories 
on  the  ground  of  the  tendency  of  the  answer  to 
incriminate  may  be  valid,  though  not  expressed 
precisely,  if  from  the  (1)  nature  of  the  parties  and 
(2)  of  the  circumstances  such  a  tendency  is  probable. 
That  case  was  an  action  for  libel,  and  the  defendant 
pleaded  a  denial  of  the  publication,  and  to  an  inter- 
rogatory asking  in  effect  whether  he  had  published  it 
the  answer,  ''  I  decline  to  answer  all  interrogatories 
upon  the  ground  that  the  answers  to  them  might 
be  used  to  incriminate  me,"  was  allowed.  See  also 
Atherleyy. Harvey,  2  Q.  B  D  524,  And  Hill  v.  Camp- 
bell  (judgment  of  Brett,  J.),  L.  R.  10  C.  P.  239. 

The  same  learned  judge  (Cotton,  L.J.)  in  the  case  Difference 
of  the  Southwark  Water  Co.  v.  Quick,  3  Q.  B.  D.  J^^rve"^ 
321,  again  calls  attention  to  a  difference  between  by  produc- 
disoovery  by  the  production  of  documents  and  dis-  mterroga- 
covery  by  compelling  an  opponent  to  answer  inter-  *^"**' 
rogatories.     He  illustrates  this  difference  by  taking 
the  case  of  the  directors  of  a  company,  who  when 
answering  interrogatories  must  not  only  answer  as 
to  their  own  individual  knowledge,  but  in  answering 
for  the  company  get  such  information  as  they  can 
from  the  servants  of  the  company,  and  must  disclose 
to  their  opponent  the  knowledge  which  they  have 
got^  though  such  knowledge  is  got  from  a  document 
which  is  itself  privileged.  See  aho  Bolckow,Vaughan 
A  Co.  V.  Fisher,  10  Q.  B.  D.  161.    He  says  further 
that  if  a  document  comes  into  existence  for  the 
purpose  of  being  communicated  to  the  solicitor,  with 
the  object  of  obtaining  his  advice,  or  of  enabling 
him  either  to  prosecute  or  defend  an  action,  then  it 
is  privileged,  because  it  is  something  done  for  the 
purpose  of  serving  as  a  communication  between  the 
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client  and  the  solicitor.    This  seems  to  show  that 
in  his  opinion  then  (1878)  something  might  be  got 
by  interrogatories  that  could  not  be  had  by  discovery, 
liifttanceof  Communications  between  a  person  and  a  member  of 
re^l'com-  *^®  Heralds*  College,  employed  by  him  to  support  a 
t"""**'*t     P^^s*  against  a  pedigree  being  marked  there,  are 
privileged,  not  privileged :  Slade  v.  Tv/:ker,  14  Ch.  D.  824. 
Affidavit  of      The  affidavit  in  answer  by  the  party  against  whom 
iKjumente.  ^^  order  for  discovery  has  been  made  must  be  full, 
because  the  person  seeking  discovefj  is  bound  by  it 
and  cannot  adduce  evidence  to  contradict  it.     The 
facts  upon  which  privilege  is  claimed  must  be  set  out 
Form  Ap.  and  verified  on  oath.     Paragraph  3  of  Form  8  (the 
form  referred   to  in  rule  13   as  the  one  in  which 
answers  may  be)  says,  **  Here  state  upon  what  grounds 
the  objection  is  made,  and  verify  the  facts  as  far  as 
What  need  may  be."     If  a  correspondence  is  stated  to  be  pro- 
tDid.  fessional  communications  of  a  confidential  character 

for  the  purpose  of  getting  legal  advice,  the  dates  of 
the  letters  and  such  other  particulars  of  the  corre- 
spondence as  might  enable  the  applicants  to  discover 
indirectly  the  contents  of  the  letters  need  not  be  set 
out.  This  would  be  making  persons  furnish  evidence 
against  themselves  in  the  action.  As  the  object  of 
the  affidavit  is  to  enable  the  Court  to  order  the  docu- 
ments to  be  produced  if  it  thinks  fit,  if  words  are 
used  which  if  true  protect  the  documents,  no  further 
particularity  is  necessary  in  the  case  of  documents 
for  which  privilege  is  claimed  than  for  those  where 
What  de-  it  is  not  A  description  of  the  documents  which 
B^^ffiot  enables  production  if  ordered  to  be  enforced  is  suffi- 
Instonoe.  cient  In  Taylor  y.  Batten^  4  Q.  B.  D.  87,  the 
description — ^"Thedocuments  referred  to  in  paragraph 
2  of  my  former  affidavit  are  numbered  50  to  76 
inclusive,  and  are  tied  up  in  a  bundle  marked  with 
the  letter  '  A '  and  initialed  by  me,"  was  held  to  be 
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sufficient.  But  *'  I  have  also  in  my  possession  or  7^^  "^^ 
power  certam  documents  letters  and  correspondence 
which  have  passed  between  my  legal  advisers  and 
myself,  in  relation  to  the  matters  in  question  in  this 
case,  and  with  a  view  to  my  defence  to  the  plaintiff's 
claim,  and  certain  instructions  to  and  opinions  of 
counsel  in  relation  to  the  same  matter,  all  of  which 
I  claim  to  be  privileged  from  production,"  was  held 
to  be  insufficient,  as  it  only  describes  the  documents 
as  "certain  documents,  letters,"  &c.,  without  any 
further  identification.  The  latter  description  would 
not  enable  production  to  be  enforced  if  it  were 
ordered  by  the  Court. 

And  further  the  case  of  Gardner  v.  Irvin,  4f  Ex.  D.  Reaaon  of 
49,  shows  that  an  affidavit  is  insufficient  if  it  merely  to  produce 
states  "  that  the  documents  are  privileged."     The  °!^*  ^ 

given. 

facts  upon  which  the  objection  to  produce  is  grounded 
must  be  stated  and  also  verified. 

The  principle  laid  down  in  Taylor  v.  Batten  was 
approved  by  the  Court  of  Appeal  in   Bewicke  v. 
GraJiam,  7  Q.  B.  D.  412,  and  was  extended  expressly 
to  an  application  for  inspection,  so  that  now  there  is 
no  doubt  that  the  affidavit  in  Taylor  v.  Batten  is  suffi- 
cient to  identify  documents  for  which  privilege  is 
claimed,  whether  on  an  application  for  an  affidavit  of 
documents  or  on  an  application  for  inspection  of  the 
documents  already  given  in  such  affidavit  of  docu- 
ments.   Bewicke  v.  Crvahavi  also  shows  that  general  identiBca. 
rather  than  particular  identification  is  what  should  be  general 
be  aimed  at;  for  otherwise,  the  native  of  the  veryj|"*^^- 
documents  which  were  entitled  to  be  privileged  from 
production  might  be  shown. 

The  costs  of  an  affidavit  of  documents  setting  out  Affidavit 
a  very  large  number  of  letters  instead  of  referring  to  Mrii^" 
them  in  bundles  properly  identified  was  ordered  to  P'ol«- 
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be  taken  oiF  the  file,  the  costs  to  be  paid  by  those 
who  put  it  on :  Walker  v.  Poole,  21  Ch.  D.  835. 

Conclu-  And    an    affidavit    of    documents  is    conclusive 

affidavit.^  against  the  party  seeking  discovery  unless  it  can 
be  shown  either  from  the  affidavit  itself  or  from 
the  documents  therein  referred  to  or  from  an  ad- 
mission in  the  pleading  of  the  party  swearing  the 
affidavit,  that  other  documents  are  in  his  posses- 
sion or  power  which  are  material  and  relevant  Only 
in  these  cases  will  a  further  affidavit  be  ordered : 
Jones  V.  Monte  Video  Oaa  Ca,  L.  R.  5  Q.  B.  D. 
556,  cf.  Attomey-Oen^ral  v.  Emerson,  22  Ch.  D.  191. 


When  no 

further 

affidavit. 


When 

further 

affidavit 

applied 

for. 


Where  an  affidavit  for  discovery  has  been  made, 
if  no  further  affidavit  of  documents  is  applied  for,  it 
must  be  taken  to  be  true,  and  therefore  in  the  case 
of  an  affidavit  like  that  in  Taylor  v.  Batten,  the 
documents  in  it  must  be  considered  to  be  sufficiently 
enumerated,  and  not  to  relate  to  the  case  of  the 
applicant  or  to  tend  to  support  it ;  for  the  affidavit 
must  not  only  identify  the  documents,  but  if  there 
is  any  objection  to  their  production,  it  must  state  it ; 
and  if  this  is  done,  and  no  further  affidavit  is  applied 
for,  it  must  be  assumed  to  be  true. 

If  a  further  affidavit  is  applied  for,  and  it  may  be 
applied  for  wherever  it  can  be  shown  either  from  the 
affidavit  itself  or  from  the  documents  therein  referred 
to,  or  from  an  admission  in  the  pleading  of  the  party 
swearing  the  affidavit,  that  all  discovery  material  and 
relevant  to  the  issue  has  not  been  made,  but  not 
otherwise  ;  a  further  affidavit  may  be  oidered,  and  if 
this  is  not  made  satisfactorily,  attachment  may  then 
be  directed.  For  example,  in  Lyell  v.  Kennedy,  31 
\V.  R.  618,  the  defendant  in  his  affidavit  objected  to 
produce  certain  documents  as  relating  solely  to  the 
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defence  of  his  title.  When  it  was  found  in  compar- 
ing the  list  of  the  documents  for  which  protection 
was  claimed  that  they  did  not  answer  the  description, 
a  further  and  better  afiSdavit  was  ordered. 

If  however  an  attachment  is  moved  for  against  Attach- 
the  party  who  does  not  make  an  affidavit,  and  it  is  ^""^^^  ^^ 
shown  that  he  is  not  in  a  condition  to  make  one,  no        ' 
Court  would  grant  an  attachment. 

Special  circumstances  may  also  make  the  Court 
not  order  attachment.  Thus  attachment  was  refused 
against  the  secretary  of  a  company  who  did  not  bring 
some  documents  with  him  to  a  reference  as  ordered, 
because  his  directors  refused  to  allow  him  to  do  so : 
Crowther  v.  Appleby,  L.  R.  9  C.  P.  23. 

In  like  manner,  supposing  there  are  two  parties  WiUon  v. 
against  whom  an  application  is  made  to  dismiss  the  ^i£^ 
action  because  both  have  not  joined  in  it,  and  it  is 
shown  satisfactorily  that  one  is  not  in  a  condition  to 
make  an  affidavit,  no  Court  would  dismiss  the  action. 
So  much  for  the  pains  and  penalties  of  not  answering 
or  not  answering  sufficiently,  according  to   Cotton, 
L.J.,  in  Wilaon  v.   Raffalovich,  7   Q.   B.   D.   561. 
In  that  case   underwriters   were   suing  shipowners 
in  the  name  of  R.  &  Co.,  and  an  order  having  been 
made  for  an  affidavit  of  documents  and  also  a  further 
order  against  the  members  of  the  firm  of  R.  &  Co. ; 
upon  an  affidavit  by  the  solicitor  to  the  underwriters 
that  R.   &  Co.  were   abroad,   and   would  not  give 
further  discovery,  and  that  the  real  plaintiffs  had 
done  all  that  they  could  do  to  comply  with  the  order, 
it  was  held  by  the  Court  of  Appeal,  reversing  the 
decision  of  the  Queen's  Bench  Division,  that  the 
case  must  be  treated  as  if  the  nominal  plaintiffs  on 
the  record  were  suing  for  their  own  benefit,  and  that 
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the  making  a  farther  affidavit  could  not  be  dispensed 
with. 

When  But  in  Joy  v.  ffadiey,  47  L.  T.  615,  Fry,  J.,  gave 

^^n,^    leave  to  issue  a  writ  of  attachment  against  a  person 
turn  aerred  upon  whose  Solicitor  the  order  for  production  of 
to  pwty.     documents  had  been  served     The  case  itself  should 
however  be  referred  to.    And  see  r. 


Matter  There  must  be  at  the  time  before  a  Court  a  matter 

^ore        ^^  question  in  an  action  within  the  meaning  of  Order 

Court.        31^  X,  12,  for  a  summons  for  an  affidavit  of  documents 

and  inspection  to  be  properly  taken  out :  Penrice  v. 

^?e!Ser       W^^^^«^'  ^'  J-  Notes,  March  10,  1883,  p.  32 ;  re- 
usue.         ported  also  31  W.  R.  496;  and  even  interrogatories 

can  be  administered  in  an  interpleader  issue :  White 

V.  Watts,  12  C.  B.  N.  S.  267. 

P"^^^  Production  was  ordered  confined  to  parties  parcels 

tion.  and  plans  in  Panaonby  v.  Hartley,  by  Pearson,  J., 

L.  J.  Notes,  Feb.  3,  1883,  p.  11,  and  upheld  on 

appeal. 

AnawetB         ij^  ^^e  case  of  interrogatories  administered  to  ship- 
must  be  .       .  ^  J    1     -I  •     il 

got  by  owners  as  to  the  navigation  of  a  stranded  ship  by 
whenpoe-  *^®  ship's  officers,  they  were  held  to  be  obliged  to 
Bible  from  ascertain  them  unless  the  officers  had  left  their 
vante^ to  service  or  were  out  of  reasonable  reach:  (C.  A.) 
tWjg«  .  Bolchow,  Vaughan  Jt  Co,  v.  Fisher,  31  W.  R.  235 ; 
control.  10  Q-  B.  D.  161.  See  Pavitt  v.  North  Metropolitan 
Tramways  Company,  W.  N,  1883, 100.  Cf.  0. 31,  r.  28. 

Innpection  But  a  plaintiff  is  not  entitled  to  inspection  of  a 
?oint  power  ^^^^  which  the  defendant  swears  in  his  affidavit  ot 
of  party  to  documents  is  in  the  joint  possession  or  power  of 
someone  himself  and  another  not  a  party  to  the  action: 
«^  Kearaley  v.  PhUipa,  31  W.  R.  92  (C.  A.). 

Lunatic's       A  plaintiff  cannot  have  inspection  of  documents 
of  title  in  an  action  against  a  defendant  as  committee 
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of  a  lunatic  for  trespass,  for  they  are  in  the  custody  of 
the  Court  of  Chancery :  Vivian  v.  LitUe,  W.  N.  1883, 
112. 

Any  party  having  a  right  to  the  production  and  Copiw. 
inspection  of  documents  has  a  right  to  take  copies 
of  them,  and  a  solicitor's  lien  is  no  bar :  Pratt  v.  Pratt, 
51  L.  J.  Ch.  838. 

As  the  rule  is  that  one  party  is  entitled  to  dis-  At  Com- 
covery  of  all  that  an   opposite  party  relies  on  to 
rebut  his  case  with,  it  is  plain  that  inspection  of 
documents  or  particulars  might  not  be  sufficient,  and 
that  therefore  interrogatories  might  be  necessary  as 
well.     The  remarks  of  Thesiger,  L. J.,  in  Saunders  v, 
Jones,  7  Ch.  D.  451,  explain  this.    He  points  out  Disoovery. 
that  discovery  might  be  had  in  the  Common  Law 
Courts  (1)  of  any  documents  which  were  material  to 
the  matter  in    dispute   between  the   parties;    (2) 
that  if  there  were   any  general  allegations  in  the  Particu- 
pleadings  of  either  party,  his  opponent  could  obtain 
particulars,   "the    object    of    which   was    to    limit  Beep.  lio. 
the  generality  of  those  pleadings   and  enable  the 
other    party  to    know    accurately    what    was    the 
case  to  be  brought  against  him  "  (but  as  to  parti- 
culars the  Court  in  an  action  for  seduction  refused 
to  order  the  plaintiff  to  give  particulars  of  times 
and    places    until    the    defendant    had    made    an 
affidavit  denying   the   seduction,  as  there  was   no 
evidence  that  the  defendant  would  be  embarrassed 
by   the   want   of  such   particulars:     Thompson  v. 
BirJdey,  31  W.  R  230) ;    (3)  that  interrogatories  Interrog*. 
were  allowed  as  well,  but  that  they  were   limited      ^ 
to  the  case   which    the   particular   party  adminis- 
tering them  intended  to   set   up,   and    were    not 
allowed  when  they  went  to  a  discoveiy  of  the  case 
of  the  party  proposed  to  be  interrogated.    A  party 
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is  uot  obliged  to  answer  as  to  what  relates  to  his  own 
Can't  Bee    case,  for  "his  adversary  is  not  allowed  to  see  his 
bnrf."^°  *  brief."    He  can  only  get  at  what  assists  him,  not 
what  assists  the  other  side.     These  are  fishing  inter- 
rogatories. 

Exception.  The  only  exception  to  this  rule  is  that  in  an  action 
by  executors  against  the  makers  of  a  promissory 
note  given  to  the  testator,  where  the  defendants 
plead  payment  to  the  testator,  the  executors  will 
be  allowed  to  interrogate  sus  to  the  time  place  and 
circumstances  of  such  payment ;  Wdls  v.  Watts,  L.  R. 
y  C.  p.  688. 

Payment        But  where  the  defendant's  object  is  only  to  pay 
into  Court  jj^Qj^^y    j^^^^  court   in  satisfaction  of  the  plaintiffs 

cause  of  action,  he  will  be  allowed  to  interrogate  the 
plaintiff  as  to  the  particulars  of  the  damage  sustained 
by  him :  Home  v.  Hough,  L.  R  9  C.  P.  135. 


Valua- 
tions. 


Thinnin 

i88U& 


Again,  a  valuer  cannot  be  interrogated  as  to  the 
basis  of  his  valuation  if  an  umpire ;  if  only  one  of 
the  two  preliminary  arbitrators  he  can :  Turner  v. 
OovZden,  L.  R.  9  C.  P.  57. 

It  is  of  the  things  in  issue  alone  that  discovery 
can  be  had,  and  not  of  the  evidence  which  supports 
such  issues.  Where  a  plaintiff  has  set  up  a  par- 
ticular right,  and  part  of  his  evidence  to  establish 
that  right  would  be  to  show  that  it  has  been  actually 
enjoyed,  the  defendant  will  not  be  allowed  to  interro- 
gate him  as  to  specific  instances  in  which  that  right 
has  been  enjoyed,  because  these  instances  are  not  in 
issue,  but  only  evidence  of  the  right  which  is  the 
issue  between  the  parties.  The  names  of  witnesses 
cannot  be  asked  nor  plans,  made  during  litigation 
by  a  party  to  defend  himself  with,  seen  by  the  other 
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side,  nor  title  deeds  in  an  action  for  the  recovery  of 
land,  except  under  certain  circumstances ;  fur  if  so, 
the  case  alleged  might  he  made  out  or  more  firmly 
established  hy  them  alone. 

No  party  is  entitled  to  see  any  document  that  does  R«moxi  yf 

,  ,  -.  ,  ,.       invention 

not  tend  to  make  out  his  case ;  the  reason  being  of  disco- 
that  discovery  was  invented  by  Courts  of  Equity  to  ^^^ 
relieve  a  party  to  an  action  at  law,  who  formerly 
could  not  give  evidence  in  his  own  case,  by  giving 
him  a  right  to  see  the  documents  which  would  help 
his  case,  but  no  other. 

As  to  documents  under  the  Ballot  Act,  the  rules  Ballot  Act. 
with  reference  to   which   are  practically  the  same 
as  in  other  cases,  see  Siowe  v.  Joliffe,  L.  R  9  C.  P. 
446. 

The  ordinary  rules  of  discovery  apply  to  patent  P»*^nt 
actions  notwithstanding  the  provisions  of  the  Patent 
Law  Amendment  Act  as  to  the  delivery  of  particulars. 
Thus  where  in  an  action  for  infringement  the  defend- 
ant stated  that  the  inventions  had  been  used  by 
certain  persons  before  the  patent  had  been  taken 
out,  the  names  of  the  persons  can  be  asked  for  by 
interrogatories :  Birch  v.  Mather^  L.  J.  Notes,  Jan.  27, 
1883,  p.  8. 

From  what  has  been  said  upon  discovery  and  in- 
terrogatories, it  will  be  seen  that  they  are  both 
part  and  parcel  of  the  same  proceedings  and 
that  discovery  may  be  required  and  obtained  by 
interrogatories.  And  further  that  every  party  to  an 
action  has  the  right  to  exhibit  interrogatories  in 
order  to  obtain  discovery  of  the  facts  upon  which 
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Convena^ 
tiuiu. 


the  other  party  relies  to  establish  his  case,  but  not  of 
the  evidence  which  he  proposes  to  adduce,  and  that 
he  need  not  give  the  names  of  the  witnesses  whom 
he  intends  to  call  at  the  trial  Cotton,  L.J.,  in  the 
considered  judgment  of  the  Court  of  Appeal,  in 
Bade  v.  Jacobs,  3  Ex.  D.  337,  says  that  only  the 
substance  of  conversations  need  be  set  forth  in  the 
answers,  and  that  too  only  where  such  conversations 
fall  within  the  line  set  up  by  the  pleadings.  He  says 
also  that  the  onus  of  proof  lies  upon  the  person  who 
applies  to  strike  out  interrogatories,  and  that  it  is 
the  prima  facie  right  to  administer  them. 


Recollec- 
tion of 
written 
docu- 
mento. 


In  a  recent  case,  Dalrymple  v.  Leslie^  8  Q.  B.  D.  5, 
which  was  an  action  for  libel,  it  was  held  that  a  party 
could  not  be  compelled  to  state  his  recoUectiun  of  the 
contents  of  written  documents  not  in  bis  possession. 
In  that  case  a  defendant,  in  answer  to  an  interroga- 
tory whether  she  had  not  written  and  sent  letters  to 
a  third  person  making  certain  defamatory  statements 
set  out  in  the  interrogatory,  stated  that  to  the  best 
of  her  recollection  and  belief  she  never  wrote  any 
letter  making  the  statements  set  out  in  the  interro- 
gatory, or  that  she  ever  made  any  of  those  exact 
statements ; — that  she  did  write  a  letter  to  the  third 
person,  but  that  she  had  no  copy  of  it,  and  was 
unable  to  recollect  with  exactness  what  the  state- 
ments that  were  contained  in  it  were ;  and  this  was 
held  to  be  sufficient 


Where 
some  in 


If  genuine    interrogatories    are    mixed  up  with 

terrog™      interrogatories  which  ought  not  to  be  allowed,  the 

tones  bftd.  party  exhibiting  them  should  be  able  to  show  that 

those  which  ought  not  to  be  exhibited  are  exceptional 

only,  or  a  judge  may  disallow  them  en  bloc:  (Court  of 
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Appeal),  Kelly,  C.B.,  and  Mellor,  J.,  in  AWivsen  v. 
Labouchere,  3  Q.  B.  D.  656. 


The  way  to  take  objections  to  particular  inter-  irreie- 
rogatories,  on  the  ground  of  irrelevance,  or  because  ^•"^ 
they  seek  discovery  of  the  other  parties*  evidence,  is 
in  the  affidavit  in  answer.  The  words  "  exhibited 
unreasonably  or  vexatiously,**  in  rule  7»  have 
reference  to  objections  with  regard  to  the  time  or 
stage  at  which  the  interrogatories  were  exhibited, 
and  such  like  objections.  And  therefore,  objections 
on  the  ground  of  irrelevancy,  or  because  discovery  is 
sought  of  the  other  party's  case,  should  not  be 
taken  by  application  to  strike  .out,  for  neither  of 
these  grounds  fall  within  either  part  of  rule  7. 
This  part  of  rule  5  relates  only  to  the  case  of  the 
whole  of  the  interrogatories  being  unreasonably  or 
vexatiously  exhibited,  or  to  particular  ones  which 
are  scandalous:  Gay  v.  Lahouckere,  4  Q.  B.  D, 
206.  It  is  irrelevant  in  an  action  for  specific  per- 
formance by  trustees  for  non-sale  of  A.  to  them,  to 
interrogate  them  as  to  whether  or  not  the  purchase 
of  A  would  be  a  breach  of  trust:  Mansfield  v. 
ChUderboume,  4  Ch.  D.  82. 

If  an  interrogatoty  is  too  vague  it  may  be  struck  When  too 
out  Sir  R  Phillimore,  in  ITie  Badnorahire,  5  P.  D.  ^'«^®- 
172,  struck  out  ''Is  there  any  act  command  fact 
matter  or  thing  not  disclosed  in  your  answers  to 
the  above  interrogatories  which  is  material  to  the 
defendants  to  know  for  the  purpose  of  defeating  your 
claim  in  this  action,  or  for  the  purpose  of  rendering 
you  liable  for  all  or  some  of  the  damage  resulting 
from  the  collision  mentioned  in  the  statement  of 
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claim  ?  If  yea,  set  it  forth,  state  when  it  happened, 
and  who  can  depose  to  the  same."  Whether  the 
learned  judge  had  in  his  mind  the  judgment  of  the 
Court  of  Appeal,  In  re  Ford  v.  Hilly  10  Ch.  D.  365, 
which  decided  that  the  requisition,  "  Is  there  to  the 
knowledge  of  the  vendors,  or  their  solicitors,  any 
settlement,  deed,  fact,  omission,  or  any  incumbrance 
affecting  the  property,  not  disclosed  by  the  abstract,*' 
need  not  be  answered,  does  not  appear;  but  it  is 
nearly  as  indefinite,  and  in  effect  an  attempt  to  pick 
up  by  a  general  question  at  the  end  any  details  not 
asked  for  during  the  course  of  the  examination  by 
interrogatories. 

Dates.  Dates  may  be  asked  in  a  case  where  prices  may 

not,  as  for  instance:  Where  a  horsedealer  sues  an 
executrix  for  charge^  which  are  disputed,  she  alleging 
that  he  sold  horses  on  commission  for  the  deceased, 
he  alleging  the  opposite.  The  issue  was  the  course 
of  dealing  between  the  deceased  and  the  horsedealer, 
and  interrogatories  as  to  the  prices  the  horses  fetched 
were  of  course  not  allowed,  as  not  being  material  to 
this  issue,  but  the  dates  upon  which  the  sales  took 
place  were :  Rowcliffe  v.  Leigh  (referred  to  before). 
This  was  also  the  case  in  Sheward  v.  Lord  Lonsdale, 
5  C.  P.  D.  47,  where  a  horsedealer  sued  the  defendant 
for  the  price  of  three  horses,  and  interrogated  him  as 
set  out  at  length  in  that  case.  And  see  the  judgment 
of  Brett,  L.J.,  in  this  case  upon  the  points  to  which 
interrogatories  can  be  directed:  L.  J.  (C.  A.)  42, 
173. 


Applica- 
tion for 
further 
answer. 


Finally,  if  a  further  answer  is  required,  the  appli- 
cation should  be  in  chambers  and  not  in  court: 
Chesterfield  v.  Black,  13  Ch.  D.  138,  note,  and  should 
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specify  the  interrogatories  or  paxts  of  interrogatories 
to  which  a  further  answer  is  required:  Aiiatey  v. 
North  and  South  Woolwich  Subway  Co.,  11  Ch.  D. 
439 ;  Church  v.  Perry,  36  L.  T.  513.  0.  10  however 
now  just  as  0.  9  did  before,  expressly  uses  the  words 
**  motion  or  summons." 


'l^ 
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CHAPTER  XL 


ADVISING  ON  EVIDENCE. 


Proofs  of 
witndBHM 
formerly 
used  in 
advising. 


Evidence 
nhoold  not 
be  ima- 
gined. 


In  the  old  days  evidence  was  advised  upon  in  a  very 
different  manner  to  that  in  which  it  is  at  present. 
It  was  then  the  custom  to  send  to  counsel  the 
pleadings,  and  also  the  proofs  of  the  various  wit- 
nesses; as  for  instance  in  an  action  for  the  non- 
delivery of  com,  the  proof  of  the  plaintiff  proving 
the  sale,  and  also  those  of  various  witnesses  showing 
the  custom  in  the  com  trade.  Counsel  could  then 
say  with  authority  whether  or  not  evidence  was 
required  on  such-and-such  a  point,  or  whether  it  was 
admitted  on  the  pleadings,  and  also  whether  or  not 
corroborative  evidence  upon  it  was  required ;  as  for 
instance  as  to  the  custom  in  the  illustration  given. 

In  modem  times  however  the  habit  has  grown  up 
of  simply  sending  the  pleadings  to  counsel,  with  the 
interrogatories  and  answers,  if  any.  He  then  states 
what  the  issues  between  the  parties  are,  and  what 
evidence  will  be  required  to  prove  them.  This  is 
no  more  a  proper  course  to  adopt  than  to  desire  an 
afiSdavit  to  be  drawn  without  furnishing  the  materials 
for  it;  all  that  the  pleader  can  know  is  what  he 
would  like  his  witness  to  depose  to,  and  not  what  the 
witness  can  truthfully  volunteer. 
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Leading  questions  are  not  allowed  in  examinations  ReMon. 
in  chief,  and  upon  the  same  principle  an  afiSdavit 
ought  not  to  be  prepared  by  the  draftsman  and  put 
before  a  witness.  He  should  be  asked  what  he  has 
to  say  upon  such-and-such  a  point,  and  his  answer 
afterwards  put  into  the  proper  form  for  an  affidavit. 

In  an  action  in  which  the  evidence  is  by  affidavit, 
an  outline  of  the  proposed  affidavit  of  each  witness 
should  be  sent,  and  it  should  not  be  expected  that  a 
sketch  of  the  affidavit  a  witness  should  be  got  (if 
possible)  to  swear  will  be  prepared  by  the  draftsman. 
An  ignorant  witness,  and  often  others  who  are  not 
ignorant,  will  swear  any  affidavit  which  is  handed  to 
them,  thinking  that  it  must  be  all  right  if  their  law- 
yers put  it  before  them ;  and  after  having  had  the 
document  read  to  them,  they  incorporate  its  terms 
with  their  own  real  recollection  of  the  matter,  and 
cannot  afterwards  separate  the  two. 

Although  the  recommendation  of  the  Law  Society's  Jmum 
Committee,  upon  the  Report  of  the  Lord  Chancellor's  j^^ge.  ^ 
Legal  Procedure  Committee,  which  seems  a  very 
sound  one,  has  not  been  adopted,  viz.,  that  after  issue 
joined  an  application  should  be  made  to  a  judge  to 
settle  the  issues;  yet  the  notice  to  admit  specific 
facts  under  Order  32  ought  to  work  well  even  alone ; 
and  so  the  questions  actually  disputed  will  be  much 
fewer  in  number,  and  the  advising  on  evidence  a 
simpler  matter  than  heretofore.     On  the  other  hand  Salmons 

iiii'  1  111  •••       lordirec- 

although  the  issues  are  not  to  be  settled  by  a  judge  tions. 
as  was  proposed,  it  would  also  appear  that  they  do 
not  either  come  into  the  summons  for  directions 
notwithstanding  that  this  has  now  become  an  insti- 
tution. If  the  attempt  which  is  now  so  evidently 
being   made    to    render    litigation    less    expensive 
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is  honestly  persevered  in,  it  would  appecor  that 
advising  on  evidence  will  be  oftener  dispensed 
with  for  the  reasons  before  stated  than  it  has  been 
formerly. 

Expense  of  Indeed  it  is  difficult  to  see  why  the  provision  made 
a  cavi  .  i^y  Order  37,  r.  1,  will  not  be  more  generally  used, 
namely,  that  the  Court  may  at  any  time  for  sufficient 
reason,  order  that  any  particular  fact  or  facts  may 
be  proved  by  affidavit.  This  would  of  course  in 
many  cases  lessen  expense,  as  under  nde  2  of 
Order  38  the  costs  of  any  affidavit  which  shall 
unnecessarily  set  forth  matters  of  hearsay  or  argu- 
mentative matter  or  copies  of  or  extracts  from 
documents  have  to  be  paid  by  the  party  filing  the 
same.  This  rule  was  acted  upon  by  Kay,  J.,  in 
Hirst  V.  Procter,  1882  W.  N.  12,  where  the  affi- 
davits of  both  the  plaintiff  and  defendant  set  out 
the  contents  of  written  documents. 

When  And  algain  in  Walker  v.  Poole,  21  Ch.  D.  835,  the 

throu-n  on  gamg  learned  judge  ordered  an  affidavit  as  to  docu- 

filing.        ments  made  by  the  defendants  setting  out  a  very 

large  number  of  letters  instead  of  referring  to  them 

in  bundles  properly  identified  to  be  taken  off  the 

file,  and  the  costs  to  be  paid  by  the  defendants. 

Instances.  In  CracknoU  V.  JaTison,  11  Ch.  D.  1,  Fry,  J., 
directed  the  taxing  master,  under  rule  18  of  Order  6 
of  the  Additional  Rules  of  Court,  1875,  to  look  into 
and  disallow  the  costs  of  affidavits  of  unnecessary 
length ;  and  the  same  learned  judge  in  the  same 
case  held  that  the  Court  has  power  to  strike  out 
scandalous  matter  from  an  affidavit,  or  to  order  the 
person  who  has  filed  it  to  pay  the  costs  of  it  on  the 
application  of  any  person  even  a  stranger  to  the 
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action,  or  mere  motu.  Vice-Chancellor  Hall  too  in 
Perpetual  Investment  Society  v.  Gillespie,  1882 
W.  N.  4,  refused  to  allow  the  costs  of  an  unnecessary 
affidavit 

Under  rule  3  affidavits  have  to  be  confined  to  such  Evidence 
facts  as  the  witness  is  able  of  his  own  knowledge  to  mationand 
prove,  except  on  interlocutory  applications,  on  which  ^*/'^^f° 
statements  as  to  his  belief,  with  the  grounds  thereof, 
may  be  admitted  ;  but  Gilbert  v.  Endean,  9  Ch.  D, 
260,  decided  that,  in  proceedings  which  finally  decide 
the  rights  of  parties,  evidence  on  information  and 
belief  must  not  be  admitted,  although  the  proceed- 
ings are  in  their  form  interlocutory.     More  however 
will  be  found  upon  this  subject  in  the  chapter  upon 
"Affidavits." 

Where  the  production  of  a  witness  for  cross-eza-  CroBs-exa- 
mination  is  bona  fide  desired,  his  evidence  cannot  °""*  *°°' 
be  given  on  affidavit  (Order  37,  r.  1),  and  a  Court 
cannot  order  an   affidavit  to  be  read  at  the  trial 
which  has  been  used  on  a  previous  occasion,  when 
the  production  of  the  witness  for  cross-examination 
is  insisted  upon:   Blackbv/m   Union   v.  Brooks,  7 
Ch,  D.  68.     It  has  been  held  that  when  a  party  Agree- 
improperly  withholds  his  consent  to  the  use  of  affi-  ^^^  ^^ 
davits,  he  must  pay  the  costs  of   an  unsuccessful  denoe  by 
application  by  the  other  party  to  use  them:  Patterson       *^  ' 
V.   Wooler,  2  Ch.  D.  586;   and  a  consent  to  take 
evidence  by  affidavit  may  be  given  even  by  a  guardian 
ad  litem:  Knatchhull  v.  Fowle,  1  Ch.  D.  604;  but 
such  agreement  must  always  be  express,  and  not  to 
be  gathered  only  from  the  correspondence  between 
the  parties.     In  advising  on  evidence  it  is  well  to 
state  wherever  there  is  any  difficulty  which  side  will 
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have  to  begin,  and  in  fact  upon  whom  the  burden 
of  proof  of  the  various  issues  lies. 

As  to  the  right  of  a  respondent  to  insist  on  having 
his  evidence  heard,  see  Ex  parte  Jaccboon,  In  re 
Pincoffa,  22  Ch.  D.  312. 

Riffhtto  When  advising  as  to  what  witnesses  should  be 
"*  ^"**  called  it  must  be  remembered  that  the  late  case  of 
Raymond  v.  Tapaon,  22  Ch.  D.  430  (C.  A.),  decided 
in  so  many  words  that  any  party  may  without  leave 
of  the  Court  issue  a  subpcena  for  the  examination  of 
a  witness  at  any  stage  of  an  action  ;  although  the 
Court  will  not  allow  the  privilege  to  be  used  oppres- 
sively. For  example,  a  solicitor  who  acts  for  both 
parties  in  a  mortgage  transaction  can  be  examined  as 
to  the  moneys  received  by  him  on  account  of  both 
parties.    See  page  193,  and  0.  36,  r.  S& 

As  to  the  expenses  of  witnesses  see  0.  37,  r.  9,  and 
0«  38,  r.  28,  as  to  their  expenses  on  cross-examination. 


193 


CHAPTER  XIL 

AFFIDAVITS. 

Affidavits  may  be  used  upon  all  motions,  petitions, 
and  summonses;    but    the    attendance    for    cross- 
examination  of  the  persons  making  them  may  be 
ordered  upon  the  application  of  the  other  side: 
General  Order  37,  Aug.  7,  1852,  and  Consolidated 
Order  19,  r.  9.    If  however  an  affidavit  is  filed  by  When  do- 
a  plaintiff  in  support  of  an  application  for  leave  to  cannot  be 
amend  a  writ  of  summons,  where  the  right  is  clear  *^"!?**" 
the  defendant  cannot  cross-examine  upon  it  for  colla- 
teral purposes:  M.  R,  Conybeare  v.  Zetyi^,44  L.  T.  242. 

Where  there  is  no  object  to  be  gained  by  cross- 
examination,  except  to  subject  a  person  to  annoyance, 
leave  will  be  refiised :  Raymond  v.  Tapson,  22  Ch. 
D.  430 ;  Fenton  v.  Cumberlege,  W.  N.  1883,  117. 
See,  too,  0.  36,  r.  38« 

Although  at  the  trial  of  any  action  or  at  anyConMnL 
assessment  of  damages,  witnesses  except  by  con- 
sent (who  should  not  be  imreasonably  refused  :  Pat- 
teraon  v.  Wooler,  2  Ch.  D.  586)  must  be  examined 
viv&  voce,  any  particular  tact  or  facts  may  be  ordered 
to  be  proved  by  affidavit,  and  any  witness  may  be 
examined  by  leave  and  his  depositions* used  at  the 
hearing,  unless  the  other  side  bon4  fide  desires  his 
production  for  cross-examination,  and  he  can  be 
produced. 
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in  Bank- 
ruptcy. 

With- 
drawal of 
affidavit 


Difference  In  the  High  Court  a  deponent  can  be  eross- 
prtotiM  in  examined  even  if  his  affidavit  is  not  used  by  the 
^^  party  who  files  it,  but  in  Bankruptcy  if  the  affidavit 
is  not  used  he  cannot  be  cross-examined  upon  it : 
Ex  parte  Child,  In  re  Ottaway,  20  Ch.  D.  126. 
And  a  deponent  cannot  withdraw  an  affidavit  to 
avoid  cross-examination,  because  if  he  could  the 
course  of  justice  would  be  brought  into  contempt  by 
allowing  a  person  to  file  evidence  which  if  there  is 
no  crass- examination  makes  in  his  favour,  but  which 
he  knows  will  break  down  on  cross-examination; 
and  then  to  withdraw  it  if  he  finds  that  cross- 
examination  IS  threatened :  In  re  Quartz  Hill,  Jbc. 
Co,,  Ex  parte  Young,  21  Ch.  D.  646.  This  applies 
to  any  witness  and  not  only  to  the  parties  to  an 
action.  As  to  the  right  to  cross-examine  by  the 
petitioners  in  a  winding-up  petition,  see  Chitty,  J.*s, 
remarks,  In  re  The  London  Fisli  Market,  <frc.,  Solrs. 
J.,  July  7, 1883,  p.  600. 


Winding- 
up  peti- 
tion. 


Incrimi-  Where  a  witness  refuses  to  answer  a  question  upon 
qn^onB.  *^®  ground  that  the  answer  might  tend  to  criminate 
him  his  mere  statement  of  his  belief  is  not  enough, 
but  the  Court  must  be  satisfied  from  the  circum- 
stances that  he  has  reasonable  ground  for  his  appre- 
hension. But  if  it  is  once  made  to  appear  that  the 
witness  is  in  danger  great  latitude  should  be  allowed 
to  him  in  judging  for  himself  the  effect  of  particular 
questions.  Otherwise  the  judge  is  bound  to  insist  on 
his  answering :  Ex  paiie  Reynolds,  In  re  Reynolds, 
20  Ch,  D.  294.  This  rule  as  to  a  witness  refusing  to 
answer  questions  in  cross-examination  must  not  be 
confounded  with  that  as  to  the  answering  of  interro* 
gatories.  See  p.  174,  and  Land}  v.  Mxinster,  10 
Q.  B.  D.  110. 
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Every  affidavit  must  be  filed  in  the  central  office,  F>linsr- 
and  show  on  whose  behalf  it  has  been  filed.     It 
consists  of  three  parts : — the  title,  the  statement  of  Title, 
facts,  and  the  jurat.     It  should  be  entitled  in  the 
division   in   which  it  is  to  be  used,   and   in   the 
cause  or  matter  or  both  in  which  it  is  made.      See, 
however,  O.  38,  r.   2,   and   68,  r.  4.     An  affidavit 
chiefly  errs  by  containing  irrelevant  matter.   Nothing 
should  be  inserted  which  it  is  not  necessary  to  prove, 
because  some  exception  may  be  taken  to  it  by  the 
judge,  and  the  costs  disallowed;  or  if  not,  an  answer  Seep.  190. 
may  be  put  in  to  the  unnecessary  part  which  may 
damage  the  case  of  the  i>arty  who  filed  it,  while  as 
being  irrelevant  matter  it  can  have  done  no  good. 


o* 


In  proceedings  which  finally  decide  the  rights  of  Infonna- 
parties,  evidence  as  to  information  and  belief  is  not  tdSefT 
admissible,  though  their  form  is  interlocutory,  if  the 
objection  is  taken  by  the  other  party ;  but  on  other 
interlocutory  motions  such  evidence  is  admissible. 
In  applications  of  the  latter  kind  the  Court  must  act 
upon  such  evidence,  because  no  other  is  obtainable 
at  so  short  a  notice,  and  their  general  effect  is  rather 
to  keep  things  in  statu  quo  till  the  Court  can  decide 
the  rights  of  parties  than  to  decide  them  themselves. 

Deponents  should  however  never  give  evidence  of  Evidence 
matters  not  within  their  own  knowledge  unless  they  ^^ 
have  actually  been  informed  as  to  and  believe  the  truth  f^^ovld  be 
of  the  statements  they  are  making.    For  example  no  ^^ 
evidence  should  be  given  of  the  state  of  mind  of 
another  person,  and  if  it  is  given  it  cannot  be  used 
as  evidence  either  for  or  even  against  the  person  in 
whose  favour  it  was  filed.     No  one  can  know  the 
state  of  mind  of  another  person.     This  is  not  a  fact 
to  which  information  and  belief  apply. 

k2 
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By  mite- 
r»te  per- 
ftont. 


Khetorie.  Rhetoric  should  be  avoided  in  an  affidavit  as  in  a 
pleading. 

<VooteiitB.  Every  affidavit  must  state  the  description  and  true 
place  of  abode  of  the  deponent,  and  a  false  descrip- 
tion may  be  most  material.    See  Ex  parte  King,  L.  B. 

7  a  p.  77. 

The  names  of  the  persons  making  it  must  be 
inserted  in  the  jurat,  unless  they  all  swear  to  it  at 
the  same  time,  when  it  is  enough  to  say,  that  it  wa^ 
sworn  to  by  the  "above-named"  deponents.  It 
should  not  contain  any  alterations,  unless  initialed 
by  the  officer  taking  it  In  the  case  of  an  affidavit 
by  an  illiterate  person  the  officer  taking  it  shall 
certify  in  the  jurat,  that  it  was  read  to  the  deponent, 
who  seemed  perfectly  to  understand  it,  and  that  he 
affixed  his  mark  to  it  in  his  presence.  0.  38,  rr.  9, 
12  and  IS. 

An  office  copy  of  an  affidavit  may  in  all  cases  be 
used  and  parties  showing  cause  against  a  rule  should 
take  office  copies  of  the  affidavits  upon  which  it  is 
moved :  In  re  Chaffers,  L.  R  8  C.  P.  376.  If  the 
officer  before  whom  it  is  sworn  omits  to  sign  the 
jurat  the  fault  cannot  be  .amended  afterwards  so  that 
an  indictment  for  perjury  might  lie  in  respect  of  it 
if  untrue  >:  Ex  parte  Heymann,  L.  R  7  Ch.  488. 
Where  the  plaintiff's  London  solicitors,  who  were  his 
only  solicitors  on  the  record,  employed  a  firm  wjio 
happened  to  be  his  country  solicitors  in  getting  up 
evidence,  and  the  business  was  done  entirely  by  one 
of  the  partners  in  the  countiy  firm,  but  some  of  the 
affidavits  filed  on  behalf  of  the  plaintiff  were  sworn 
before  the  other  partner,  such  affidavits  were  held  to 
be  inadmissible :  DuJob  of  XorthumberlaTid  v.  Todd, 
7  Ch.  D.  777.    Nor  can  they  be  taken  before  a  clerk 


When 
jnnt  not 
signed  by 
officer. 


Before 
whom  an 
affidaTift 
camiotbe 
sweni* 
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to  the  solicitor  on  the  record,  although  he  may  be  a 
commiflsioner.     0.  38,  it.  16  and  17. 

The  principle  would  seem  to  he  that  the  commis- 
sioner should  avoid  the  suspicion  of  being  interested. 
In  the  case  of  an  affidavit  sworn  abroad,  it  must  be 
shown  that  the  person  before  whom  it  purports  to 
have  been  sworn  is,  according  to  the  law  of  the 
countiy  within  which  it  is  sworn  qualified  to  admi- 
nister oaths,  and  his  signature  must  be  verified. 
Small  defects  may  be  cured,  as  In  the  matter  of 
H</ward,  L.  R  9  C.  P.  347;  In  re  Echall,  L  R.  10 
C.  P.  472 ;  In  re  Coldwell,  L.  R  10  C.  P.  667. 

In  the  case  of  a  witness  whose  attendance  in  court  Ezun'.. 
is  dispensed  with,  the  deposition  is  taken  before  a  "*"' 
commissioner  or  examiner,  and  the  evidence  should 
be  taken  down  by  the  examiner  in  his  own  writing, 
headed :  "  In  the  matter  of,  &c.    A.B.  (the  witness), 
being  called  and  duly  sworn,  deposed — ^I,  &c.'*    If, 
however,  the  examiner    does  not  take  down  the 
evidence  himself,  both  parties  being  present,  and 
neither  of  them  objecting  then,  no  objection  can 
afterwards  be  entertained,  and  the  affidavit  will  be  0. 87,  r  6 
ordered  to  be  filed.    The  evidence  should  afterwards 
be  kept  in  the  possession  of  the  examiner,  until  it 
is  filed  by  him  himself.    As  to  who  may  be  present 
at  a  special  examination,  see  In  re  the   Oeorgia 
Land  Co.,  Solrs.  J.,  May  5, 1883,  p.  449  ;  see  p.  200, 
and  0.  S7,  rr.  S,  25. 

When  there  has  been  a  formal  valid  written  con-  ^Hme. 
sent  between  the  plaintiff  and  defendant  to  take  the 
evidence  at  any  trial  or  assessment  of  damages  by 
affidavit,  the  affidavits  shall  be  filed  within  fourteen 
days  from  such  consent,  unless  it  is  extended  or  a 
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judge  in  chambers  allows  further  time,  and  a  list  of 
them  must  be  sent  by  the  plaintilBf  to  the  defendant. 
The  defendant  has  fourteen  days,  which  can  be  ex- 
tended in  the  same  way,  within  which  to  answer 
them,  and  he  must  send  a  list  of  his  affidavits  to  the 
plaintiflF.  And  as  to  when  evidence  is  to  be  given 
by  aflBdavit,  see  0.  87,  r.  1,  and  0.  88,  rr.  25—30. 

Within  seven  days,  if  the  time  is  not  extended,  the 
plaintiff  must  file  his  affidavits  in  reply,  and  these 
affidavits  should  be  confined  to  matters  strictly  in 
reply,  but  they  need  not  address  themselves  to  the 
defendant's  case  alone,  and   they  may  supplement 
the  original  case ;  of  these  too  he  must  furnish  a  list 
evidenw^  It  the  consent  between  the  parties  did  not  in  terms 
muBt  be     exclude  vivS,  voce  evidence,  a  deponent  to  an  a£Bdavit 
excluded,    can   supplement  it  by  viva  voce   evidence  at  the 
Conduct-    hearing.     Any  deponent  can  upon  proper  notice  be 
brought  to  the  trial  to  be  cross-examined,  and  con- 
•  ©'I  r. »   duct-money  need  not  be  tendered  him,  as  it  must 
be  to  one  who  is  a  party's  own  witness.     An  affidavit 
must  be  true  in  substance,  and  all  necessary  cir- 
cumstances of  time  place  manner  and  other  material 
incidents  must  be  included  in  it     It  must  be  sufficient 
in  itself,  or  else  all  the  affidavits  used  must  be  together 
sufficient  to  sustain  the  case  made  by  the  application, 
of  \vhich  it  or  they  are  the  groundwork.    For  example, 
in  an  affidavit  of  service  upon  which  it  is  intended 
to  found  an  application  for  attachment,  good  ser- 
•  vice  must  be  fully  proved  as  well  as  the  plaintiflF  s 
name,  that  of  the  Court,  the   return  of  the  writ. 
Relevancy,  and  all  things  material  to  the  application.      In  a 
word  it  must  be  pertinent  material  and  not  prolix  or 
scandalous,  0. 38,  r.  11 ;  but  it  may  re([uire  very  minute 
investigation  of  the  pleadings  and  careful  examina- 
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tion  of  them  with  the  affidavit  to  decide  whether  or 
not  the  allegations  objected  to  are  fairly  relevant  to 
the  issues  in  the  action :  Warnei*  v.  Mosses,  19  Ch.  D. 
74.  And  the  costs  of  affidavits  which  unnecessarily 
set  forth  matters  of  hearsay  or  argumentative  matter, 
or  copies  of  or  extracts  from  documents,  will  have  to 
be  paid  by  the  party  filing  the  same. 

Order  37  and  Daniel's  Chancery  Practice  were  the 
authorities  upon  affidavits,  and  0.  38  now  contains  all 
that  it  is  necessary  to  know  about  them.  It  need  only 
be  added  that  after  a  writ  has  been  issued,  if  a 
material  witness  is  taken  seriously  ill  or  proposes 
to  go  abroad,  an  application  should  be  made,  under 
Order  37,  r.  1,  for  leave  to  take  his  deposition. 

If  the  witness  is  desirous  to  go  abroad,  it  is  pos-  WitneM 
sible  that  some  difficulty  may  occur  as  to  taking  his  fbroad, 
evidence  before  an  examiner,  should  the  other  side 
object :  Stewart  v.  Gladstone,  7  Ch.  D.  394 ;  but  if 
the  witness  seems  likely  to  die,  there  would  be  no 
doubt  of  the  propriety  of  this  course,  and  his  evidence 
could  always  have  been  read  at  the  hearing ;  as  at  a 
new  trial  his  former  evidence  could  have  been  put  in 
if  he  did  die,  whether  the  other  side  objected  or  not. 
It  was  held,  in  the  late  case  of  Hanover  v.  Homfray,  Evidence 
19  Ch.  D.  224,  by  the  Court  of  Appeal  that  evidence  ^^\ 
taken  de  bene  esse  in  a  former  suit  by  parties  who  former 
were  respectively  privies  in  estate,  was  evidence  in 
a  second  suit,  the  issue  of  the  suits  being  the  same. 
In  that  case  evidence  de  bene  esse  taken  in  181 5 
was  ordered  to  be  read  in  1881.    The  principle  would 
seem  to  be,  that  in  a  proper  case  a  witness  will  be 
allowed  to  give  his  evidence  before  an  examiner, 
provided  the  other  side  have  all  proper  opportunities 
of  cross-examining  him  upon  the  evidence  so  given. 
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Party        And  with  reference  to  the  examination  of  a  witness 

examined    ^    o  •i  •  •11. i 

has  a  right  before  a  special  examiner,  or  indeed  the  examiner 
to  have      fg,.  'whatever  purpose  the  examination  is  conducted. 

eouDsel  . 

andnoUci-  the  witness    has   the  right  to  have  counsel  and 
torpresent.  gQiJcj^Qr  present  on  his  behalf  during  the  examina' 

tion,  and  to  be  re-examined  although  only  for  the 
purpose  of  explaining  his  examination-in-chief.  An 
authority  for  this  in  the  case  of  a  person  examined 
uoider  the  Companies  Act,  1862,  s.  105,  is  In  re 
Cambrian  Mining  Co.,  20  Ch.  D.  376,  where 
the  judgment  of  Hall,  V.-C,  deals  with  the  subject 
at  length.    Sec  p.  197. 

Copy  of         The  Court  has  a  discretion  whether  to  give  a  copy 

depositions  .  ,  .  . 

when         of  the  shorthand  notes  of  the  depositions  of  a  witness 

^^t^fli!^     examined  under  the  Bankruptcy  Act,  s.  96,  to  him  or 

not;  but  where  a  creditor  had   been  so  examined 

he  was  allowed  a  copy  in  Ex  parte  Pratt,  In  re  Hay- 

Tnan,  21  Ch.  D.  439. 

'^^^^^  A  commission   may  not  be  issued  to  a  foreign 

don  will  Coui't  to  examine  a  witness  abroad  if  it  appears  that 
la  ewmlne  ^^^®^  *^®  procedure  of  that  Court  he  will  not  be 
witnew  cross-examined  in  the  oidinary  way:  In  re  Boyce, 
Crofton  V.  Crofion,  20  Ch.  D.  760. 


abroad. 


Single  When  a  single  commissioner  is  appointed  to  take 

■ioner        evidence  abroad,  the  commission  should  authorize 

him  to  administer  the  oath  to  himself:   Wilson  \\ 

De  Coulon,  22  Ch.  D.  841. 
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TRANSFER  AND  STAY. 

There  has  been  a  growing  tendency  on  the  part  ot  Storey  v. 
the  judges  to  discourage  the  transfer  of  actions  for  ^* 

some  time  past,  and  Storey  v.  Waddle,  4  Q.  B.  D. 
290^  is  perhaps  the  leading  case  on  the  subject. 
There  the  plaintiff  commenced  an  action  in  the 
Queen's  Bench  Division,  complaining  that  the  de- 
fendant had  committed  acts  of  trespass  by  passing 
over  the  plaintiff's  land  to  an  adjoining  high  road,  and 
he  also  claimed  an  injunction  and  damages.  The 
defendant  pleaded  that  on  the  occasion  of  the  Counter- 
purchase  of  some  land  by  him  from  the  plamtiff  "^ 
in  1874,  he  had  agreed  to  grant  him  a  right  of 
way  over  the  land  in  question,  which  right  of  way 
ought  to  have  been  included  in  the  conveyance, 
and  he  claimed  to  have  the  same  rectified  by  the 
insertion  of  a  grant  of  such  right  of  way.  Further, 
by  counterclaim,  he  claimed  specific  performance  of 
an  alleged  agreement  by  the  plaintiff  to  sell  him 
another  piece  of  land  adjoining  that  originally  sold. 
After  the  delivery  of  this  defence  and  counterclaim 
the  defendant  applied  in  chambers  for  a  transfer  of 
the  action  to  the  Chancery  Division.  The  case  was 
carried  to  the  Court  of  Appeal,  each  Court  being 
against  the  applicant ;  although  it  was  urged  for  him 
that  the  Chancery  Division  alone  has  the  requisite 
machinery  for  dealing  with  such  matters  as  the 

k3 
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rectilication  of  a  deed  and  the  specific  performance 
of  a  contract ;  as  by  sec.  34  of  the  Judicature  Act, 
1873  actions  for  relief  of  that  nature  are  expressly- 
assigned  to  the  Chancery  Division  ;  and  that  when 
such  relief  is  prayed  in  a  counterclaim,  the  Court 
would  only  be  following  the  spirit  of  the  Act  in 
transferring  the  action  to  the  same  division.  It  was 
further  urged  that  such  a  transfer  had  been  made  in 
Two  ob-     c^  similar  case.     Without  calHn<j  upon  the  plaintifi''s 

jectioxiB  to  .... 

transfer,  counsel,  the  Court  said  that  it  would  be  acting  con- 
trary to  the  principle  that  each  division  of  the  Court 
is  to  determine  evervthinff  which  arises  in  a  matter 
which  comes  before  it,  if  it  granted  the  application. 
Another  objection  that  was  taken  by  the  Court  was, 
that  if  such  a  transfer  as  this  was  allowed,  any 
defendant  might  put  in  a  counterclaim  for  the 
specific  performance  of  some  agreement,  and  then 
apply  for  a  transfer,  so  that  the  defendant  would 
practically  have  the  choice  of  the  forum  in  which 
his  opponent's  claim  should  be  tried. 

The  latter  does  not  seem  to  be  a  very  strong  objec- 
tion, for  if  the  counterclaim  set  up  was  found  to  be 
fictitious,  the  Court  would  have  ample  power  to 
punish  the  defendant  in  costs.  The  real  reason  it  is 
submitted  why  a  transfer  is  looked  upon  with  dis- 
favour is  that  first  stated,  viz.,  that  every  division  of 
the  Court  is  now  to  have  full  power  to  determine 
every  thing,  and  to  give  any  relief  that  may  arise 
Consent  of  even  incidentally  in  the  course  of  an  action.  The 
presidents,  consent  of  the  presidents  of  both  the  divisions,  from 
and  to  which  the  transfer  is  proposed  to  be  made,  must 
be  obtained  before  the  application  can  be  enter- 
tained ;  and  it  is  very  likely  that  such  consent  will 
not  now  be  freely  given,  so  that  a  transfer  of  this 
kind  now  may  not  often  be  found  to  be  practicable. 
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See  also  Ladd  v.  Pvleston,  31  W.  R   539.    On 
appeal,  W.  N.  1883, 127. 

It  was  stated  in  Clemenia  v.  Nonns,  1878  W.  N.4  ^^ 
by  Hall,  V.-C,  that  it  was  the  opinion  of  the  judges  vnum  of 
that  where  issues  of  fact  were  going  to  be  tried  before  ^•*** 
a  judge  and  jury,  that  it  would  be  more  convenient 
to  transfer  the  whole  action  to  the  judge  who  was  to 
tjy  the  issues. 

In  such  a  case  the  defendant  would  have  a  right 
to  have  the  issues  under  his  claim  tried  before  a  judge 
and  jury  if  he  desired  it;  and  in  order  to  avoid  two 
trials  of  the  same  action,  the  whole  action  would  pro-  See  next 
bably  be  transferred,  as  mentioned  by  the  Vice-Chan- 
cellor,  and  the  action  can  be  set  down  in  Middlesex. 

A  more  important  case  of  an  application  under  Winding- 
Order  51  however  is,  when  there  has  been  a  winding-  stmtion. 
up  order  or  an  administration  suit  instituted,  to  have 
an  action  pending  in  any  other  division  brought  by 
or  against  the  company,  or  by  or  against  the  exe- 
cutors or  administrators  of  the  testator  or  intestate 
whose  assets  are  being  so  administered.  The  transfer 
is  made  by  the  Lord  Chancellor  in  the  case  of  an 
action  pending  in  another  Court  of  the  Chancery 
Division :  see  In  re  Madras  Irrigation  Canal  Co., 
16  Ch.  D.  702 ;  but  in  the  case  of  an  action  in  a 
Common  Law  Court  an  application  might  be  made 
ex  parte.  In  the  case  of  administration,  the  action 
must  of  course  be  against  the  executor  qua  exe- 
cutor, and  not  in  his  private  capacity,  although 
an  action  against  him '  personally  for  a  devastavit 
vfill  be  transferred :  In  re  Timvia,  26  W.  R  691. 

An  order  to  transfer  an  action  against  a  company  Ex  parte 
which  is  being  wound  up  into  the  Chancery  Divi-  *P^^^ 
sion  may  be  made  ex  parte :     United  Kingdom 
Electric  Telegraph  Co.,  29  W.  R.  332. 
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Ch*"**^  Moreover  when  an  aetion  is  to  be  tried  by  a  jury 
be  tried  bj  it  is  now  usual  to  transfer  it  to  the  Common  Law 
j"^-  Division :  In  re  Martin  Hunt  v.  Chambers,  20  Clu 

D.  an. 

St*;.  As  to  a  stay  of  proceedings  pending  appeal,  see 

p.  293 ;  bnt  an  order  to  stay  one  of  two  cross  actions 
between  the  same  parties  out  of  the  same  matter 
is  made  under  Judicature  Act,  1873,  s.  24,  sub-s. 
rao«™»o   7.     In  8ueh  a  case  the  action  brought  against  the 
EaMernRy.V^^J  0°  whom  the  burden  of  proof  lies  ought  to  be 
^"^  stayed,  and  the  action  brought  by  him  ought  to  be 

allowed  to  jH'oceed,  the  other  party  to  the  litigation 
being  at  liberty  to  raise  by  defence  set-off  and  counter- 
claim all  questtous  intended  to  be  raised  by  him  id 
the  action  which  is  stayed :  Tkom/jmin  v.  Smith 
Eastern  Ry.  Co.,  9  Q.  R  D.  320. 

This  jurisdiction  is  not  exactly  to  consolidate  actions 
but  to  prevent  the  multiplicity  of  them  by  directing 
that  instead  of  their  being  two  actions  betweeu  the 
same  parties  there  should  be  only  one.  The  right  to 
the  first  word  and  the  last  is  however  often  con- 
sidered of  such  importance  that  an  application  to 
stay  one  of  two  cross  actions  is  vigorously  opposed. 
Two  ftc-  Where  however  the  actions  are  in  personam  it  is 

tlaco*A.  DO  ground  for  staying  proceedings  in  an  action  in 
this  country  that  there  is  another  action  pending  in 
this  country  and  also  an  action  in  a  foreign  country, 
the  former  partly  and  the  latter  whoUy  relating  to 
the  same  subject-matter:  Mc ffeniy  v.  Lewis,  21 
ti.  D.  202.  See,  however,  the  same  caee  on  appeal, 
!  Oh.  D.  397. 

This  is  sometimes  called  the  doctrine  of  double 
ixation,  and  the  first  thing  that  the  Court  will  look 
in  stopping  an  action  is  whether  any  injustice  is 
irked  by  so  doing.    The  notion  is  that  if  a  man 
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brings  an  action  he  does  so  at  the  risk  of  having  to 
pay  the  costs  of  the  action,  and  this  is  generally 
sufficient  protection  for  the  defendant  If  an  action 
is  absurd  and  merely  intended  to  annoy,  or  if  it  is 
Texatious,  as  if  the  plaintiff  feuicied  that  he  would 
get  an  advantage  by  proceeding  in  two  Courts  at 
once,  the  Court  has  perfect  jurisdiction  to  stay  it. 
If  however  there  are  substantial  reasons  for  bringing 
two  actions,  as  for  example  one  in  this  country  and 
one  in  another,  this  is  not  vexatious.  Actions  should 
relate  identically  to  the  same  subject-matter  for  one 
to  be  stayed,  and  one  cannot  be  stayed  simply  be- 
cause it  is  brought  under  the  same  title  as  another. 
A  plaintiff  must  not  be  put  to  an  election  as  to  part  As  to  part 
of  an  action ;  an  action  if  stopped  must  be  stopped  tion'no' 
in  toto :  Jessel,  M.R,  in  The  Pei*uvu(n  Guano  >**y- 
Co,  V.  Bockwddt,  Sol.  J.,  275,  Feb.  24, 1883. 

As  to  staying  further  proceedings  in  a  second  Costa  of 
action  until  the  costs  of  the  defendant  in  the  first  i^n'un- 
action  have  been  paid,  see  Handle  v.  Payne,  Solrs.  J.,  P**^ 
March  24, 1883,  p.  346.     The  rule  is  that  the  prior 
action  must  have  been  for  the  same  purpose  and 
against  the  same  defendant,  and  must  have  been  dis- 
nussed  with  costs.     The  rule  applies  also  to  actions 
by  married  women. 

The  trial  of  issues  of  fact  in  an  action  will  not  be  Where 
stayed  by  the  Court  except  for  very  strong  reasons  ^^*o?" 
pending  an  appeal  on  a  point  of  law:  (C.  A)  In  re  J,  ^^• 
B.  Palmer's  Application,  31  W.  R.  33  ;  22  Ch.  D.  88. 

As  to  what  Court  an  application  should  be  made  To  ^hat 
to  stay  proceedings  for  costs  pending  an  appeal  after 
dismissal  with  costs,  see  Otto  v.  Linford,  18  Ch.  D. 
394.  For  an  instance  of  when  the  application  must 
be  to  the  Court  of  Appeal,  see  Wilson  v.  Church,  1 1 
Ch.  D.  576. 
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CoDdact 


General 
rule. 


On  death 
of  plaintiff. 


Conduct  of 
sale. 


liberty  to 
attend. 


As  to  who  shall  have  the  conduct  of  an  action 
after  consolidation  has  taken  place,  see  Zanibaco  v. 
C(C88avotte,  L.  R  11  Eq.  439,  and  Harrison  v. 
Richards,  L.  R.  1  Ch.  473;  where  a  plaintiff  un- 
fairly obtained  an  advantage,  Rhodes  v.  Barret,  Ex 
parte  Singleton,  L.  R  12  Eq.  479.  All  these  cases 
were  before  the  Judicature  Act.  Among  the  late 
cases,  see  particularly  In  re  Swire,  Mcllor  v.  Swire, 
21  Ch.  D.  647.  Of  course  the  general  rule  is  that 
where  two  actions  have  been  commenced  for  the 
same  purpose  (as  the  administration  of  the  same 
estate)  the  conduct  of  the  proceedings  will  be  given 
to  the  plaintiff  in  the  first  action.  In  the  case  last 
quoted  the  fact  of  the  plaintiff  being  a  stranger  to 
the  family  who  had  bought  up  the  reversionary  in- 
terests of  some  of  the  residuary  legatees  was  held 
not  to  be  a  sufficient  rccoson  for  not  giving  him  the 
conduct,  though  his  purchase  was  partly  impugned 
for  want  of  consideration  and  undue  influenca 

As  to  the  conduct  of  actions  generally,  see  0. 16,  r.  40, 
and  as  to  who  may  have  the  conduct  on  the  death  of 
a  plaintiff,  see  In  re  Delaney,  Delaney  v.  Ddaney, 
Solrs.  J.,  April  21,  1883,  p.  418. 

The  conduct  of  sales  and  such  like  proceedings 
after  a  judgment  does  not  come  within  the  scope  of 
this  treatise,  but  it  may  be  observed  that  a  sale  will 
generally  be  intrusted  to  the  parties  interested  in 
obtaining  the  largest  price  for  the  property,  at  all 
events  in  foreclosure  actions.  See  Woolcy  v.  Colmcin, 
21  Ch.  D.  169,  and  Tlu  Manchester  and  Salford 
Bank  v.  Scoiooroft,  Solrs.  J.,  June  2,  1883.  p.  517. 

As  to  when  liberty  to  attend  proceedings  will  be 
granted,  and  when  the  applicant  should  be  made  a 
defendant,  see  some  remarks  of  Chitty,  J.,  in  Cony-^ 
beare  v.  Leivis,  Soks.  J.,  April  21, 1883,  p.  419. 
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CHAPTER  XIV. 


THE  BRIEF. 


Although  the  way  in  which  the  brief  is  prepared  is 
entirely  in  the  discretion  of  the  solicitor,  the  way  in 
which  it  is  used  is  as  entirely  in  that  of  the  counsel 
engaged  in  the  action,  and  it  is  proposed  to  consider 
it  from  both  points  of  view. 

It  is  a  great  pity  that  the  costa  of  drawing  a  brief  Pftyment 
should  depend  upon  the  length  to  which  it  has  been  wrong 
spun  out,  as  the  work  expended  upon  it  is  often  in  system. 
the  inverse  ratio  to  its  size.    Especially  since  all 
pleadings  over  ten  folios  in  length  have  had  to  be 
printed,  there  is  no  excuse  whatever  for  the  lazy 
habit  of  making  up  great  part  of  the  brief  by  copy- 
ing them,  or  at  least  saying  over  again  in  the  brief 
what  has  been  said  ahready  by  the  pleader.     The 
opinion  on  evidence  should  accompany  the  brief  as  What  do- 
well  as  the  pleadings  interrogatories  and  the  answers  ^JJIjS*' 
thereto,  and  copies  of  the  various  documents  refen-ed  company 
to  in  it^  letters  and  notices  to  admit  and  produce, 
&C.     And  here  again,  if  the  solicitor  has  only  done 
his  duty  at  the  right  time,  namely  by  drawing  proper 
proofs  of  the  witnesses'  evidence,  or  better  still  the 
brief  itself  to  send  as  instructions  to  advise  on  evi- 
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dence,  it  will  be  to  his  advantage,  as  they  will  be 
What  brief  ready  to  append  to  the  brief.     This  document  itself 
Lin.    ^^  should  be  an  exhaustive  statement  of  the  client's 
case,  and  an  index  or  analysis  of  names  dates  and 
the  important  steps  in  it,  is  its  best  introduction. 
AdvantAge  If  this  analysis  is  in  a  skeleton  form  and  written 
>sw.  ^jj^  j^  catches  the  eye  at  once,  and  forms  a  docu- 
ment which  the  counsel  employed  should  otherwise 
manufacture  for  himself.     The  brief  ought  to  tell  its 
story  in  the  order  of  time,  and  especially  in  the  case 
of  the  proof  of  a  witness  there  should  be  no  attempt 
made   to  arrange   his   statement  according   to  any 
other  order.     In  a  word,  the  order  of  time  is  the 
only  one  which  is  not  confusing,  and  that   can  be 
universally  adopted,  and  no  other  arrangement  is 
as  practicable. 

Rhetoric  In  drawing  a  brief  with  reference  to  the  client's 
^In-  '  ^^^'^  there  is  no  necessity,  and  indeed  it  is  unwise,  to 
togeous.  treat  it  as  a  very  hard  one.  The  advocate,  from 
reading  a  brief,  necessarily  adopts  to  a  certain  degree 
the  language  of  the  brief,  and  may  draw  down  upon 
himself  the  remark  made  by  the  late  Master  of  the 
Eolls  in  Ex  parte  Moir,  In  re  Moir,  20  Ch.  D.  63 :  "  I 
have  often  lamented  that  there  is  not  a  forensic  term 
for  impudence.  If  there  was  I  should  apply  it  to  the 
appellant.  He  has  allowed  his  counsel  to  talk  of  the 
order  made  against  him  as  being  oppreasive."  This 
does  not  advantage  the  client's  case  at  all,  and 
counsel  should  not  be  expected  or  indeed  asked  to 
push  a  case  to  an  extreme  degree.  Whatever  is 
exaggerated  is  weakened. 

When  the  client's  case  has  been  finished,  any  ob- 
servations that  may  be  thought  useful  as  to  the  case 
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of  the  other  side  should  then  be  made.  The  solicitor 
may  know  the  line  he  proposes  to  go  on,  and  if  so, 
some  intimations  upon  this  cannot  but  be  useful. 

If  any  suggestions  can  be  given  as  to  the  cross-  Sugges- 
examination  of  any  of  the  adversary's  witnesses,  they  c^-exa- 
are  better  made  on  paper  than  viva  voce  in  the  inin»tion. 
course  of  the  case ;  but  the  main  duty  in  the  prepa- 
ration of  the  brief  is  the  getting  up  the  client's  case 
thoroughly,  rather  than  the  attempting  to  deal  with 
the  supposed  case  of  the  opponent.     One  very  simple 
reason  why  this  is  so  is  the  fact  that  the  opponent  may 
adopt  a  line  of  defence  which  has  never  been  fore- 
seen, and  then  such  speculations  as  have  been  referred 
to  will  have  been  mere  waste  of  time.     In  an  action 
with  pleadings  this  is  possible  to  a  certain  degree,  as 
firom  them  it  can  be  seen  of  what  facts  alone  he  can 
ofiFer  evidence;   and  in  County  Court  cases,  where 
there  is  a  special  defence,  it  is  competent  for  the 
plaintiff  to  speculate  with  tolerable  accuracy  as  to 
what  the  defendant's  case  is,  and  the  defendant  will 
always   know  that   the  plaintiff  has  to  prove  his 
claim  ;  but  where  no  defence  is  put  in,  it  is  almost 
waste  of  time  for  the  plaintiff's  solicitor  to  form  con- 
jectures as  to  what  the  defence  is.     His  energies  Building 
would  be  better  devoted  to  getting  an  accurate  and  ^^^ 
thorough  knowledge  of  what  each  of  his  own  wit- 
nesses can  prove,  in  fact  to  building  up  his  own 
case. 

It  not  unfrequently  happens  that  the  notion —  What  not 
fascinating  because  so  easy— of  masterly  inactivity —  JJS»e  to 
believing  that  his  own  strength  consists  in  his  oppo-  ^^'Pt* 
nent's  weakness — ^takes  such  a  hold  of  him  who 
prepares  the  brief,  that  there  has  been  no  analysis  of 
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the  case  made  by  him,  and  consequently  the  wit- 
nesses' evidence  has  not  been  tested  upon  many 
important  points,  and  the  answers,  instead  of  appear- 
ing in  the  proof,  have  to  be  got  by  the  counsel  at  the 
hearing  for  the  first  time  at  his  own  risk.  If  this  is 
supplemented  by  the  delivery  of  the  brief  upon  the 
morning  that  the  action  comes  on  for  hearing,  as  it 
sometimes  is,  the  client's  case  is  rather  weakened 
than  assisted  by  the  intervention  of  the  very  man 
who  could  have  done  so  much  for  it,  namely,  his  own 
solicitor. 

Time  for  Every  brief  should  be  delivered  two  or  three  days 
(lehveiy.  ^^  ^eost  before  the  action  gets  first  into  the  paper,  and 
then  proper  prospective  arrangements  can  be  made 
by  counsel  or  his  clerk  for  attending  to  it ;  and  those 
men  who  are  in  large  practice  would  be  able  to 
attend  to  their  cases  more  invariably  than  they  now 
can.  The  brief  should  always  be  delivered  a  sufficient 
time  before  the  conference  is  fixed  to  enable  it  to  be 
read,  and  at  the  conference  the  attention  of  counsel 
should  be  drawn  to  any  matters  that  may  have  been 
subsequently  learnt,  and  to  what  seem  to  be  the 
weak  parts  of  the  case,  judging  from  the  proofs  of 
the  witnesses  already  obtained,  and  the  demeanour 
of  the  witnesses  themselves.  The  latter  can  only 
be  known  at  that  time  to  the  solicitor,  who  should 
have  seen  them  personally. 

Coeta.  What  costs  will  be  allowed  for  instructions  for 

brief  and  conferences  will  depend  upon  the  nature 
of  the  case  itself,  and  will  be  entirely  in  the  discretion 
of  the  master,  unless  the  principle  upon  which  he 
has  gone  is  a  wrong  one.  Thus,  on  the  taxation  of 
the  costs  of  a  petition   under  the   Parliamentary 
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Elections  Act^  1868,  the  master  in  taxation  of  the 
petitioners'  costs  disallowed  fees  for  consultations  Conrolta- 
during  the  trial     He  was  directed  to  review  his 
taxation  in  that  respect ;  but  when  he  disallowed  a 
moiety  of  the  charges  paid  to  the  under-sheriff  on 
the  trial,  the  Court  declined  to  interfere :  TiUett  v. 
Stracey,  L.  R  5  C.  P.  1 85.    And  in   Wegviann  v. 
Corcaran,  41  L.  T.  792,  the  fees  paid  on  a  second  con- 
sultation held  pending  the  hearing  of  an  appeal  we're 
disallowed.     The  rule  in  fact  is  that  in  ordinary  cases  Number 
one  consultation  fee  only  is  allowed :  Smith  v.  E.of^' 
Effinghara,  10  Beav.  378.    Care  must  be  taken  that  Unneces 
the  costs  of  drawing  and  copying  briefs  and  pre-  "'^ 
liminary  inquiries  are  not  incurred  before  notice  of 
trial  has  been  given  or  they  will  be  held  to  have  been 
prematurely  incurred,  nor  any  extraordinary  or  un- 
usual expense  through  too  great  caution  or  any 
special  desire  to  insure  success.     Such  costs  would 
not  be  allowed  as  between  solicitor  and  client ;  nor 
of  course  such  as  have  been  incurred  through  default 
n^ligence  or  mistake.    No  general  rules  can  be  given 
here  as  to  what  amounts    will  be  allowed :   but 
nothing  that  seems  unnecessary,  or  that  could  be 
avoided,  should  appear  in  the  bill,  as  it  prejudices 
the  master  and  makes  him  disposed  to  exercise  his 
discretion  in  matters  that  are  purely  discretionary 
against  the  bill.     Retainers  are  not  allowed  on  a  Retainers. 
party  and  party  taxation :  Ch'een  v.  Brigga,  7  Hare, 
279.    See  Hints  to  Solicitors,  p.  168.    0.  66. 

All  parties  that  have  common  interests  should  Xumber  of 
appear  by  one  counsel,  and  the  costs  of  two  or  more 
briefs  will  not  be  allowed  where  one  would  have 
been  suflScient :  Eden  v.  Naieh,  7  Ch.  D.  787 ;  but 
the  costs  of  two  counsel,  one  Q.  C.  and  one  junior, 
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are  at  present  allowed  in  almost  every  case,  except 
those  especially  excepted  by  0.  66,  and  Id  a  veiy 
complicated  case  even  three  have  been  allowed :  Kirk- 
wood  V.  Welder,  Fry,  J.'s,  judgment,  9  Ch.  D.  2i2. 

No  book         It  is  a  somewhat  strange  thing  that  there  is  no 
ft  bri".  "*  book  in  general  use  which  deals  with  the  way  to 
draw  a  brief.     Except  from  the  traditions  of  the 
offices  in  which  he  has  been  brought  up — an  uncertain 
kind  of  unwritten  law  at  best — it  is  difficult  to  see 
where  the  young  solicitor  is  to  gain  infonnation  upon 
this  important  branoh  of  his  duties.  £ven  in  Darnell's 
E(L  6, 6S9.  Chancery  Practice  the  subject  is  passed  over  in  s 
short  note.     The  importance  of  the  subject  must  be 
apparent  at  first  sight,  and  this  want  has  been  fre- 
Dlfficulty.  quentlyfelt;  but  the  difficulties  of  the  way  to  supply 
it  are  almost  a  sufficient   excuse  for  the   lack  of 
written  authority  at  present  existing  upon  it.     It  is 
almost  impossible  to  do  more  than  give  the  barest 
outline  of  the  way  in  which  the  duty  should  be  ap- 
proached.    The    infinite    variety   of   circumstances 
attending  its  exercise  make  it  next  to  impossible  to 
suggest  general  rules  of  anything  like  universal  appli- 
Objectof    cation.     The  fundamental  principle  which  actuates 
brief^     him  who  draws  a  brief  should  be  to  give  him  who 
has  to  use  it  such  help  as  he  will  require  at  the 
hearing  which  he  cannot  secure  for  himself  from  a 
Opinion  on  perusal  of  the  pleadings.     If  therefore  the  opiniou  on 
eti  ence.    ^^j^jg^^^  forms  one  topic  that  the  brief  deals  with 
but  very  little  more  need  he  said  about  the  pleadings, 
lich  should    often    accompany  it    even  in  inter- 
cutory  applications.     Whether  they  should  accom- 
iny  or  not  will  of  couree  depend  upon  the  view 
ken  by  the  taxing  master  in  each  particolar  caae, 
id  there  is  no  general  nde  that  copies  are  not  to 
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be  allowed'  upon  a  interlocutory  application.    The  Costs. 
only  general  rule  which  exists  with  reference  to  the 
costs  of  the  documents  which  should  accompany  a 
hiief  is  that  the  costs  only  of  such  aA  are  necessary 
or  proper  for  the  attainment  of  justice  (See  Order  65) 
will  be  allowed.    It  is  not  proposed  here  to  go 
into  the  question  of  costa    Some  remarks  will  be  Rules  aa  t 
found  upon  this  subject  in  Hints  to  Solicitors,  p.  178;  ^^ 
but  it  is  only  from  the  cases  which  have  decided 
what  costs  should  be  allowed  (as  for  instance  those 
of  shorthand  writers'  notes)  that  we  can  learn  what 
documents  should  accompany  a  brief. 

In  a  party  and  party  taxation  the  costs  of  all  When 
things  which  were  necessary  for  the  proper  conduct  piei^ngs. 
of  an  action,  are  allowed  but  not  such  as  are  only 
luxuries.  Therefore  at  the  trial  of  every  action  in 
which  there  has  been  pleadings  a  copy  of  the  plead* 
ings  should  accompany  the  brief,  and  to  facilitate 
their  use  the  opinion  of  evidence  as  well;  but  in  an 
interlocutory  application  it  is  possible  that  the  form 
of  the  pleadings  may  be  immaterial,  and  in  such  a 
case  their  costs  would  not  be  allowed. 

The  same  remark  applies  to  copies  of  documents  Letters. 
and  letters  which  have  passed  between  the  parties 
or  which  bear  upon  the  subject  of  the  action.  Any- 
thing which  tends  to  throw  light  upon  the  subject 
of  the  action  should  of  course  be  furnished  to  counsel, 
and  his  attention  should  be  specifically  drawn  to 
important  letters  or  documents  in  the  brief. 

The  order  of  arrangement  is  of  the  greatest  im-  ^^^^  ^^ 
portance  as  has  been  before  pointed  out,  and  no  order  meat, 
is  so  good  as  that  of  time.    As  after  all  the  weight 
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of  evidence  is  that  which  should  concern  the  solicitor 
more  than  the  law  of  the  case,  for  which  the  counsel 
employed  is  primarily  responsible,  too  great  pains 
cannot  be  taken  to  ascertain  the  real  feelings  and 
bias  of  the  witnesses,  and  any  suggestions  to  counsel 
upon  these  points  should  form  the  main  part  of  the 
brief  in  witness  cases.  Where  the  evidence  is  taken 
by  affidavit,  an  analysis  of  the  case  is  nearly  all  that 
is  required. 

Negli-  It  only  remains  to  be  said  that  a  solicitor  is  theo- 

*^^*  retically  guilty  of  negligence  if  he  does  not  instruct 
counsel  properly.  The  case  of  Hawkins  v.  Hariuood, 
if  Exch.  503,  clearly  shows  that  he  should  be  put 
into  such  a  situation  both  with  respect  to  the  in- 
formation given  him  and  the  means  of  making  it 
available  as  will  enable  him  to  conduct  the  case 
properly.    See  Hints  to  Solicitors,  p.  107. 

The  advc-  As  regards  the  way  in  which  a  br ef  should  be 
^'"  used,  it  must  be  plain  that  this  is  not  the  same 
without  a  jury  as  with  one.  The  practice  has  been 
to  convince  the  judge  if  possible,  but  in  any  case  to 
use  every  effort  to  convince  the  jury — and  to  effect 
the  latter  many  things  were  done  which  are  useless 
when  the  judge's  opinion  only  has  to  be  gained. 

Modo  of  For  example,  an  eminent  advocate  is  known  to  have 
*  i^"^^  got  a  verdict  of  not  guilty  for  a  receiver  of  stolen 
goods  by  simply  harping  upon  the  words  "^vdl 
knowing,"  which  occur  in  the  indictment  This 
would  have  little  effect  upon  a  judge,  and  any 
attempt  at  speech-making,  unless  very  first-rate, 
is  calculated  to  do  harm  rather  than  good.    A  first- 
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rate  speech  has  its  effect  upon  a  judge,   as    upon  A  judge. 
every  mortal,  but  anything  short  of  this  is  labour 
thrown  away.     It  is  the  weight  of  metal  not  the 
rocij  of  the  artillery  which  has  the  effect,  though  the 
one  is  sometimes  mistaken  for  the  other  by  a  jury. 
Bluffhess  to  a  judge  is  unpardonable,  as  showing 
bad  taste ;  indeed  it  is  only  not  so  bad  as  truckling 
and  want  of  independence.     Apparent  self-conscious-  Manvaise 
neas  of  manner  is  also  unfortunate,  as  suggesting   °^  ' 
the  idea  of  the  speaker  continually  thinking :  "  I 
wonder  how  I  look  now  ? "    This  defect  often  leads 
to  forced  attempts  to  say  sharp  things,  which,  if  not 
natural,  lack  the  charm  of  jeux  d'esprit,  and  fall  to 
the  ground  by  their  own  intrinsic  heaviness. 

The  points  of  the  case  must  be  brought  out  in  Arrange- 
order.     Each  one  must  be  proved ;  the  propositions  ^^^reM^ 
of  law  desired  to  be  established   must  be  clearly 
enunciated,  and  the  authorities  for  them  quoted  in 
their  proper  order.     The  argument  the  speaker  is 
going  to  adduce  ought  to  be  well  thought  out ;  and 
it  should  be  seen  that  for  one  phase  of  a  case  a  Aign* 
principle  is  not  cited   that  pushed  to  its  logical  pushed  to 
conclusion  acts  in  the  sequel  adversely  to  the  intro-  ^'^f*'  ^^" 
dacer.     When  this  latter  misfortune  happens,  the 
transparent  shifts  the  speaker  is  put  to  when  asked 
by  the  judge  some  such  question  as  this,  "  Does  not 
your  argument  go  to  prove  so-and-so,"  mentioning 
the  real  and  complete  end  of  the  argument,  are  pro- 
ductive of  no  gooii  effect.   At  such  times  the  attempts 
to  •*  distinguish  "  are  often  unhappy  and  even  trying 
to  the  patience.     In  Gordon  v.  Oreai  Western  Ry, 
Co.,  8  Q.  B.  D.  48,  may  be  found  an  illustration  in 
point.    There    the   judge.    Grove,    J.,  said,  "The 
learned  counsel    who    argued  for    the  defendants 
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candidl;  f^ly  and  well  did  not  stop  short  of  saying 
that  onder  the  conditions  the  company  would  not 
be  liable  for  any  loss  however  occasioned  ;  for  any 
withholding  though  wilful  and  determined ;  for  any 
injury  though  by  reckless  and  intentional  acts  of  the 
company's  sen'ants.  I  think  that  would  be  an  ex- 
travagant meaning  to  put  on  the  clause."  If  a  case 
is  inherently  weak  the  advocate  cannot  put  the 
strength  into  it  which  it  radically  lacks.  At  all 
events,  the  lineal  mind  of  a  judge  will  see  at  once 
the  result  of  the  reasoning,  and  therefore  it  is  no 
good  to  labour  at  a  point  which  is  not  in  itself  good. 
Again,  a  point  properly  taken  need  not  be  insisted 
upon.  The  attention  of  the  judge  once  drawn  to  it 
is  enough.  The  parable  of  the  importunate  suitor 
only  applies  to  the  case  of  an  unjust  judge,  a  species 
now  extinct  in  this  coontry. 

Injudi-  An  amusing  incident  occurred  in  the   Court  of 

X^ctT   Appeal  once,  through  a  suitor  pressing  a  junior  to 
ask  the  leader,  who  was  speaking,  to  insist  upon  a 
particular  point  before  that  Court.    The  three  learned 
judges  who  composed  it  upon  that  occasion  were  evi- 
dently not  impressed  by  the  arguments  of  the  speaker, 
as  it  was  a  weak  case,  and  had  more  than  once  as 
good  as  told  him  so.    The  suitor  was  anxious  to 
eradicate  the  feeling  against  himself  which  he  being 
in  court  noticed,  by  having  what  he  thought  a  good 
point  made  over  again.     The  leader  turned  round  to 
he  junior  who  was  sitting  behind  him  and  obaervetJ, 
It  is  unpleasant  to  have  the  three  judges  interposing 
a  front ;  bat  that  ia  nothing  to  your  present  inter- 
uption,  which  is  senselesB."     And  a  story  is  told 
rom  which  much  may  be  learnt    A  junior  in  Chan- 
ery,  one  of  whose  duties  is  to  take  a  fall  note  of  the 
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evidence  (Lush,  LJ.,  E.  De  la  Warr  v.  Miles,  19 
Ch.  D.  83),  being  requested  to  press  the  case  as 
much  as  possible,  was  going  over  the  ground  which 
his  leader  had  taken,  but  was  at  length  interrupted 
by  the  judge,  who  said,  "Your  leader  has  told  us 
all  you  have  said  as  yet,  except  your  last  propo- 
sition, which  he  did  not,  for  it  is  wrong."     No  one 
gets  any  good  by  insisting ;  it  is  much  better  to 
know  by  instinct,  as  a  man  with  tact  should  know, 
when  he  has  been  beaten.     At  the  same  time,  the  Neatness 
more  neatly  an  advocate  expresses  himself  the  better,  g/o"^'**'" 
and  the  style  in  which  work  used  to  be  done  in  the 
Equity  Courts  is  not  that  which  should  be  striven 
after.     There  is  no  reason  why  the  same  trouble 
should  not  be  taken  in  formulating  an  address  to  a 
judge  as  to  a  judge  and  jury,  and  it  is  surely  more 
courteous  to  try  to  render  a  speech  as  pleasant  to 
listen  to  as  possible.     The  suaviter  in  modo  is  no 
mean  addition  to  the  fortiter  in  re.     However,  the 
presence  of  neatness  and  style  will  not  make  up  for 
the  absence  of  right,  no  matter  how  much  they  may 
adorn  the  argument. 

The  way,  too,  in  which  a  rebuke  is  taken  from  a  Temper, 
judge  makes  much  of  the  diflFerence  whether  the 
blame  administered  by  him  remains  in  the  minds  of 
the  hearers,  or  whether  it  is  forgotten  at  once  ;  and 
no  one  should  prejudice  his  client's  case  by  any  exhi- 
bition of  temper,  as  while  every  allowance  will  be 
made  for  nervousness,  none  will  for  this  infirmity. 
The  cacoethes  loquendi  insanabile  (which  made  a  Lo«iuacity. 
Mr.  Walker  invariably  known  as  Mr.  Talker)  is  so 
deeply  seated  in  those  affected  by  it,  that  it  is  use- 
less to  dwell  upon  it  here ;  except  to  remark  that  it 
leads  to  two  defects,  loquacity  and  verbosity,  neither 

L 


218  THE  BRIEF. 

Advtxsacy  of  which  Can  fail  to  create  a  bad  effect  Moreover, 
simple.  enough  has  been  said  upon  what  appertains  rather 
to  advocacy  than  to  practice,  although  the  same 
ground  is  covered  sometimes  by  both.  Mr.  Harris's 
Kd.  6.  book,  Hints  on  Advocacy,  which  is  quite  an  ars 
oratoria,  is  the  one  which  should  be  consulted  upon 
that  which  concerns  advocacy  itself  rather  than  the 
subjects  upon  which  it  has  to  be  exercised. 
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TRIAL 


AXTHOUGH  owing  to  our  past  history  trial  by  jury 
under  certain  circumstances  is  considered  the  birth- 
right of  every  Englishman  at  the  present  day,  and 
therefore  it  might  damage  the  popular  confidence 
in  the  result  of  legal  trials  to  abolish  it  entirely, 
there  seems  no  reason  why  jury  cases  should  be 
so  universal  as  at  present  at  Common  Law.  Now 
that  they  are  reduced  in  number  we  have  another  in- 
stance in  which  the  practice  at  Common  Law  is  assi- 
milated to  the  Chancery  procedure.  There  frequently 
applications  are  made  by  one  party  or  the  other  for 
a  jury.  Fuller  v.  Sergeant,  1882  W.  N.  4,  was  a 
motion  on  behalf  of  a  plaintiff  that,  notwithstanding 
a  notice  that  the  defendant  desired  to  have  the  action 
and  the  issues  of  fact  therein  tried  before  a  judge 
and  jury,  the  issues  of  fact  in  the  action  might  be 
tried  by  a  judge  without  a  jury  at  the  same  time  as 
the  trial  of  the  action.  The  action  was  for  specific 
performance  of  an  agreement  to  grant  a  lease.  It 
was  held  by  Kay,  J.,  that  under  Order  36,  r.  26,  it  Discretion 
was  within  the  discretion  of  a  judge  to  decide  ^^  ^"^*®' 
whether  such  a  case  should  be  tried  without  a  jury. 
In  Clarke  v.  Skipper,  21  Ch.  D.  134,  it  was,  however.  Defendant 
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hiiBprimA  jjeld  by  Fry,  J.,  that  though  the  judge  has  a  discre- 
tion as  to  the  mode  of  trial,  the  defendant  has  a 
prima  facie  right  to  have  the  issues  of  fact  tried  by 
a  jury,  and  the  onus  is  on  the  plaintiflF  to  show  a 
sufficient  reason  for  depriving  the  defendant  of  that 
right.  Therefore  what  we  may  have  is  this — a  trial 
as  to  whether  the  cause  is  to  be  heard  before  a  judge 
or  before  a  judge  and  a  jury,  and  the  result  will 
depend  simply  on  the  discretion  of  the  judge.  What 
may  make  the  matter  still  more  complicated  will  be 
if  the  defendant  has  no  prima  facie  right  to  have 
the  issues  of  fact  tried  by  a  jury  ;  and  it  must  there- 
fore be  uncertain  how  this  discretion  will  be  exer- 
cised. 

True  rule.  Perhaps  the  real  rule  at  present  is  (In  re  Martin, 
Hunt  V.  Chambers,  20  Ch.  D.  368,  Jessel,  M.R.)  that 
either  party  giving  notice  of  trial  by  a  jury  is  entitled 
to  have  his  case  tried  by  a  jury  unless  there  is  some 
reason  to  the  contrary.  Whether  there  is  a  reason 
or  not  is  in  the  discretion  of  the  judge,  and  if  it  is 
exercised  in  accordance  with  Order  36,  r.  26,  the 
Court  of  Appeal  will  not  interfere  with  his  discre- 
tion except  in  a  very  strong  case.  See,  however, 
Wharton  v.  Boffin,W,  N.  1883,  96,  and  0. 36,  rr.  2-^. 

In  Udl  V.  Whelptm,  50  L.  J.  Ch.  511,  Fry,  J., 
decided  that  actions  for  specific  performance  are  not 
as  a  rule  proper  to  be  tried  before  a  judge  and  jury 
at  the  instance  of  the  defendant  under  Order  36,  r.  3. 

Notice  of  trial  can,  in  the  Chancery  Division,  now 
be  given  before  issue  joined,  0.  86,  r.  15,  and  the  action 
must  be  set  down  when  the  motion  is  not  for  such 
order  as  the  plaintiff  is  entitled  to  on  the  admissions 
of  the  defendant,  when  such  motions  are  by  way  of 
short  causes,  which  may  come  into  vogue  some  day  in 
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the  Common  Law  Courts ;  but  In  re  Barker's  EsUUey 
Hetheringion  v.  Longridge,  10  Ch.  D.  162,  is  an 
authority  that  motions  for  judgment,  not  being  short 
causes,  need  not  be  set  down;  and  that  moreover 
(if  there  are  admissions  in  a  defence  in  an  adminis- 
tration action),  upon  motion  for  a  decree  or  decretal 
order,  an  order  can  be  made  upon  an  ordinary  motion, 
under  Order  40,  r.  11. 

And  a  plaintiflf  may  move  for  judgment  upon  Time, 
admissions  in  the  pleadings  at  any  stage  of  the  trial, 
and  notwithstanding  that  he  has  joined  issue  on  the 
defence  and  given  notice  of  trial :  Brown  v.  Pearson, 
21  Ch.  D.  716.  See,  too,  0.  32,  r.  6*  In  such  a  case 
the  notice  of  motion  should  contain  a  notice  that  the 
plaintiff  will  ask  for  leave  to  countern^and  the  notice 
of  trial,  and  this  leave  will  then  be  given.  The 
judgment  of  the  Court  can  be  obtained  by  motion  for 
judgment,  except  where  by  the  Act  or  Rules  it  is  pro- 
vided that  judgment  shall  be  obtained  in  any  other 
manner.  A  motion  for  judgment  may  be  made  against 
an  infant  defendant :  In  re  Fitzwater,  Fitzvxiter  v. 
Waterhcmae,  Solrs.  J.,  Dec.  9,  1882,  p.  88. 

As  to  motions  for  judgment  on  admissions,  see  On  ad- 
Wallis  V.  Jackson,  Sols.  J.,  Feb.  24,  1883,  p.  277;  '^'^'''^' 
reported  also  31  W.  R.  619.  In  Lwmsden  v.  Winter, 
8  Q.  B.  D.  650,  the  Court  ordered  final  judgment 
to  be  entered  for  the  defendant  in  respect  of  the 
claim  and  counterclaim  where  the  plaintiff  had  made 
default  in  delivering  a  reply  to  the  defendant's 
statement  of  claim  and  counterclaim.  This  was 
done  under  Order  40,  r.  11. 

Order  40,  r.  3,  says  that  when  a  judge  or  referee  ^^^  ^^» 
abstains  from  directing  judgment  to  be  entered  at  the 
trial,  the  plaintiff  may  set  down  the  action  on  motion 
for  judgment    The  case  of  Davenport  v.  Ward,  47 
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L.  T.,  explains  that  this  is  where  the  judge  has 
abstained  from  giving  judgment  after  being  asked 
to  do  so.    See  now  0.  40,  r.  6. 

Costa  of         And  as  to  the  costs  of  a  reference.    Where  in  a  re- 
re  trencp.    f^j-^j^^g  \yy  consent  a  plaintiff  recovered  on  a  contract 

£19  2s.  id.  without  costs,  it  was  held  by  the  Court 
of  Appeal  that  he  was  therefore  deprived  of  his 
costs  of  the  action  by  the  County  Courts  Act,  1867, 
s.  5,  unless  he  got  a  certificate  or  order  for  casts 
under  that  section:  Fergusson  v.  Davison,  (C.  A.) 
8  Q.  B.  D.  470. 

T^^ml  With  regard  to  references,  it  is  thought  that  now  an 

sory.  action  may  not  be  ordered  to  be  referred  even  if  ques- 

tions of  account  arise :  see  0.  36,  r.  7a ;  although  no 
doubt,  by  consent,  any  action  might  be  referred,  and 
the  submission  to  arbitration  made  binding.  In  a 
late  case  it  was  held  that  a  judge  had  not  the  power 
to  order  a  matter  to  be  referred  where  there  was  a 
preliminary  question  as  to  liability  of  the  defendant 
to  be  decided  before  any  question  of  account  could 
arise :  Clow  v.  Harper,  3  Ex.  D.  198 ;  but  the  mere 
fact  that  one  item  in  an  account  may  involve  a 
charge  of  fraud  does  not  make  it  impossible  for 
a  judge  to  refer  an  action.  Indeed,  in  a  case  in 
which  the  plaintiffs,  a  gas  company,  attempted 
to  get  a  question  of  account  with  a  customer 
tried  with  a  jury,  on  the  ground  that  at  the  trial  they 
proposed  to  try  to  prove  that  the  defendant  had  been 
guilty  of  fraud  by  the  secret  abstraction  of  their  gas, 
and  that  upon  this  question,  which  would  regulate 
the  damages  awarded,  they  were  entitled  to  the 
verdict  of  a  jury,  it  was  held  by  the  majority  of  the 
Court  that  they  were  not  so  entitled.  See  also  Mar- 
tin V.  Fyfe,  Q.  B.  D.,  June  14^  1883,  distinguishing 
Close  V.  Harper, 


TRIAL.  223 

It  has  always  been  a  misfortune  that  a  plaintiff 
should  not  get  the  whole  of  his  claim  tried  out  at 
the  same  time ;  whether  it  is  practically  a  question 
of  account  or  not,  or  whether,  being  a  question  of 
account,  it  involves  also  other  questions  upon  which, 
if  not  mixed  up  with  the  others,  he  would  have  been 
entitled  to  a  jury. 

Assuming  that  a  matter  is  ordered  to  be  referred.  To  master. 
say  to  a  master,  and  that  when  the  master  looks  into 
it  he  finds  that  it  involves  a  knowledge  of  a  business 
or  trade  which  he  does  not  possess,  he  should  inform 
his  mind  through  some  member  of  it,  and  give  his 
certificate  to  the  best  of  his  ability ;  or  else  the  costs 
of  referring  it  should  not  be  costs  in  the  cause,  but 
those  of  the  party  who  chose  the  tribunal  which 
would  not  act.  In  the  case  of  a  reference  under  a 
building  contract,  it  has  been  decided  that  although 
a  master  cannot  delegate  his  authority  for  delegatus 
non  potest  delegare,  he  can  inform  his  mind  as  to 
the  amount  and  value  of  the  work  done  by  sending 
a  good  surveyor  to  report  to  him.  Independent 
evidence  upon  the  subject  can,  however,  if  desired, 
be  offered  by  the  parties :  Oray  v.  Wilson,  1  C.  P. 
D.  50. 

The  advantage  of  a  reference  is,  that  the  report  of 
the  master  is  a  decision  and  not  a  mere  report  to  the 
Court  with  regard  to  the  matter  referred  to  him. 
And  when  a  reference  to  arbitration  has  been  made 
under  an  agreement,  the  submission  ought  to  be 
made  a  Rule  of  Court,  according  to  the  practice  in 
the  Common  Law  Courts  before  the  Judicature 
Act.  But  when  a  reference  to  arbitration  had  been 
directed  by  a  judge  of  the  Chancery  Division  at  the 
trial,  and  afterwards  the  award  had  been  made  an 
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Referee's 
report. 


Time. 


Costs. 


Order  of  Court,  and  that  order  was  not  appealed 
from,  it  waa  held  in  Joriea  v.  Jones,  14  Ch.  D.  573, 
that  the  award  could  not  be  disputed,  even  though 
it  was  bad  on  the  face  of  it.  The  proper  course, 
therefore,  when  an  action  is  ordered  to  be  referred  to 
arbitration,  will  be  to  apply  to  have  the  award  made 
an  Order  of  Court.    And  now  see  0.  86,  rr.  64  and  55. 

The  report  of  an  official  referee  however  can  be 
adopted  at  the  trial,  and  need  not  be  previously 
confirmed  on  summons :  Decuxm  v.  Dolby,  Kay,  J., 
30  W.  R.  317. 

The  time  within  which  an  application  to  set  aside 
any  award  made  on  a  compulsory  reference  under  the 
Common  Law  Procedure  Act  was  within  the  first  seven 
days  of  the  term  next  following  the  publication  of 
the  award  to  the  parties,  whether  made  in  vacation 
or  in  term,  and  terms  still  eidst  for  the  purpose  of 
setting  aside  an  award :  Christ's  College  v.  Martin, 
3  Q.  B.  D.  16.     See  Judicature  Act,  1873,  s.  59,  and 
Longman  v.  East,  3  C.  P.  D.  152,  which  shows  the 
modes  of  reference  now  in  existence,  namely  that  bi 
consent,  a  compulsory  reference  under  the  Comnioi 
Law  Procedure  Act,  and  a  reference  to  a  master  g 
chief  clerk.    An  agreement  between  parties   then 
selves  to  refer  a  matter  to  arbitration  makes    tl 
award  of  the  arbitrator  final,  but  the  submission 
arbitration  may  be  revoked  by  either  party  befo 
the  decision.    See  now  as  to  time  0.  64,  r.  16.      Ai 
in  the  event  of  the  order  of  reference  being  silent 
to  costs,  an  arbitrator  has  no  power  to  award  then: 

Power  in  a  submission   to  arbitration    over    i 
"  cost  of  the  reference  "  includes  power  to  a^^ard 
costs  of  the  award:  In  re  An  Arbitration   beti^ 
Walker  and  Son  and  Brown,  9  Q.  B.  D.  434.    And 
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costs  become  payable  within  a  reasonable  time  after 
taxation :  CapdL  v.  Great  Eastern  Ry.  Co,,  2  Q.  B.  D. 
463. 

The  proper  course  to  give  efTect  to  the  report  of  an  Way  to 
oflBcial  referee,  where  a  matter  of  account  has  been  P^'®  ®^*?* 

.  ,         .  to  official 

referred  to  him  before  the  hearing,  is  to  move  to  con-  referee's 
firm  it  and  not  to  set  down  the  action  for  hearing  and  ^^^ 
to  adopt  the  report  as  evidence.     The  proceedings 
l)efore  the  referee  amount  to  a  trial :  Walker  v.  Bun- 
keU,  31  W.  R.  661  (C.  A.). 

When  an  order  has  been  made  which  as  scheduled  Varying 
by  the  registrar  is  unsatisfactory^  notice  of  motion  ™*^" 
to  vary  the  minutes  must  be  given  whether  it  is  an 
order  of  the  Court  of  Appeal  or  of  a  Court  of  first 
instance :  Genei*al  Share  and  Trust  Co,  v.  Wetley  See  p.  258. 
Brick  and  Pottery  Co.,  20  Ch.  D.  130. 

As  to  when  under  the  circumstances  therein  appear-  Prohlbi- 
ing  the  judge's  ruling  in  an  action  to  recover  lands  **®'^* 
in  the  County  Court  should  be  appealed  from  and 
not  a   prohibition  applied  for  against  the  issue  of 
execution  on  a  judgment,  see  Barker  v.  Palmer,  8 
Q.  B.  D.  9. 


Where  there  is  an  ambiguity  in  the  terms  of  a  Applica- 
tion for 
direction. 


judgment  with  respect  to  costs  and  the  master  in  ^^^  '°' 


consequence  refuses  to  tax  the  costs  of  one  of  the 
parties,  the  proper  course  is  to  apply  for  a  direction 
to  the  judge  who  tried  the  cause  and  not  to  appeal 
against  the  master's  decision  :  Abbott  v.  Andrews,  8 
Q.  B.  D.  648. 

It  seems  that  the  power  of  official  referees  may  Officio] 
be  much  extended.     They  may  have  power  to  deal  '*'*^'^®*- 
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with  the  whole  cause,  if  by  thft  order  of  reference  it  is 
so  provided.  Under  the  Judicature  Acts  the  Court 
could  not  order  an  action  to  be  referred  to  an  official 
referee ;  it  could  only  refer  a  question  which  arose  in 
a  cause  for  inquiry  and  report,  and  the  report  might 
or  might  not  be  adopted  by  the  Court.  Questions  of 
fact  could  only  be  tried  before  him  if  the  parties  agreed, 
or  in  a  cause  involving  a  prolonged  examination  of 
documents  or  accounts,  or  any  scientific  or  local  inves- 
tigation. Therefore  he  had  do  power  to  order  judg- 
ment to  be  entered  in  any  question  referred  to  him  : 
PotUifex  V.  Severn,  3  Q.  B.  D.  295.  A  referee  is 
not    bound   to  give   his  reasons   for   his   findings : 

srs  MUler  V.  Pilling.  9  Q.  B.  D.  736.  The  distinction 
betweenreferencesunder  Judicature  Act,  1875,  s.  56, 
and  under  section  57  must  not  be  forgotten.  See 
Solrs.  J.,  Dec.  16,  1882,  p.  97,  and  Ormerod  v.  Tod- 
morden  Mill  Co.,  8  Q.  B.  D.  6C4. 

As  to  the  proper  mode  of  questioning  the  findings 
of  an  official  referee,  see  Cooke  v.  Newcastle  Water 
Co.,  10  Q.  B.  D.  332,  and  Dyhe  v.  Canndl,  W.  N. 
1883, 105. 

The  practice  of  referring  questions  of  account  to  a 

''  special  referee  instead  of  to  a  master  has  been  spring- 
ing up  for  some  time,  and  it  was  lately  decided  that 
in  any  case  in  which  there  b  power  to  refer  compul- 
Borily  a  question  of  account  to  an  official  referee,  there 
is  also  jurisdiction  in  like  manner  to  refer  all  the  other 
issues  in  the  action.  Where  cases  involve  questions 
of  fraud  which  affect  the  character  and  fortune  of 
the  defendant,  they  will  certainly  not  be  sent  to  a 
special  referee  against  the  defendant's  will,  and  the 
necessity  for  a  scientific  investigation  of  the  subject- 
matter  of  the  action  is  not  in  itself  a  sufficient 
reason,  even  in  the  absence  of  any  questions  of  fraud. 
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for  a  reference.  The  drawback  hitherto  to  this 
method  of  referring  actions  has  been,  that  the  special 
referee  has  not  had  power  to  deal  with  the  whole 
case ;  and  even  where  the  judge  has  referred  the 
amount  of  damages,  he  need  not  accept  his  finding 
either  wholly  or  partially,  but  he  may  wholly  disre- 
gard it  or  remit  it  to  the  referee  for  amendment. 
This  was  decided  in  Dunkirk  Colliery  Co,  v.  Lever, 
9  Ch.  D.  20,  where  the  late  Master  of  the  Rolls,  who 
tried  the  case,  not  being  satisfied  with  the  principle 
upon  which  the  referee  had  proceeded,  assessed  the 
damages  himself,  using  the  shorthand  notes  of  the 
evidence  which  had  been  taken  before  the  referee. 
The  case  was  remitted  to  the  special  referee  by  the 
Court  of  Appeal. 

Parties  dissatisfied  with  a  referee's  finding  should  Setting 
move  the  Court  which  sent  the  action  to  the  referee  award, 
to  send  back  the  matter  to  him.     And  on  a  notice  of 
motion  to  set  aside  an  award  the  particular  grounds  See  p.  236. 
for  doing  so  must  be  specified:  cf.  the  procedure  under 
the  Common  Law  Procedure  Act ;  Monier  v.  Pep- 
pereU,  19  Ch.  D.  58. 

It  is  the  duty  of  the  junior  counsel  to  take  a  full  l>^ty  of 
note  of  the  evidence  on  the  trial  of  an  action :  Lush, 
LJ.,  in  E.  Be  la  Warr  v.  Milee,  19  Ch.  D.  83. 

Actions  are  tried  according  to  the  practice  of  the  Method 
Court  to  which  they  are  remitted ;  and  in  County  ° 
Courts  judges  are  at  liberty  to  adopt  what  practice 
they  please  which  does  not  involve  the  denial  of  a 
right  existing  either  by  common  law  or  by  statute, 
For  instance  a  County  Court  judge  may  refuse  to 
allow  a  defendant  to  sum  up  his  evidence :  Dymork 
v.  Watkins,  31  W.  R.  331.     And  see  0.  36,  r.  36. 

Before  an  action  can  be  marked  short,  a  certificate  Short 

causes. 
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of  counsel  is  necessary  that  the  case,  in  his  opii 
will  not  take  more  than  a  few  minutes. 

BpeciAl  Another  way  in  which  the  rights  of  parties  ca 

settled  is  by  special  case,  as  to  which  see  0.  36,  rr.  ] 
and  now  a  judge  has  power,  after  writ  and  appear 
and  before  statement  of  claim,  to  order  a  point  of 
to  be  decided  by  statement  of  special  case :  Mi 
politan  Board  of  Works  v.  New  River  Compari 
Q.  B.  D.  67;  although  when  the  interests  of 
parties  to  a  special  case  are  not  of  such  a  natui 
to  give  the  Court  jurisdiction  to  decide  the  q 
tions,  it  will  not  decide  upon  a  fictitious  inte 
created  for  the  purpose  of  obtaining  a  decis 
Special  cases  are  now  by  consent  often  heard  be 
a  Divisional  Court.  As  to  the  eflfect  of  a  decision  u 
a  special  case  under  a  mistake  of  fact,  see  In  re  2 
lor' 8  Estate,  Tornlin  v.  Underhay,  22  Ch.  D.  495,  C 

Caw  A  case  stated  for  the  Queen's  Bench  Division  ur 

under  Act,  12  &  13  Vict.  c.  49,  s.  11,  should  contain  a  stateix 
of  the  agreement  of  the  parties  that  judgmeni 
conformity  with  the  decision  of  the  Court  maj 
entered  at  Quarter  Sessions  in  the  manner  provi 
See  p.  234.  by  the  section :  The  Corporation  of  Peterhoi^oug 
The  Overseers  of  Thurlby,  8  Q.  B.  D.  586. 

Marking  Every  document  which  it  is  intended  to  use 
mento.  evidence  ought  to  be  formally  put  in  and  marked 
the  registrar.  No  documents  are  evidence  un 
they  are  put  in  at  the  trial.  The  mere  fact  t 
they  are  admitted  in  the  admissions  does  not  m 
them  evidence ;  James,  L. J.,  Watson  v.  Bx>duck, 
Ch.  D.  153. 

Adjourn-        As  to  the  power  to  adjourn  further  hearings  i 
chambers,  chambers,  see  In  re  Moate's  Trust,  31  W.  R.  497. 
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CHAPTER  XVI. 

NEW  TRIALS  AND  MOTIONS. 

See  Order  39. 

Xew  trials  are  only  granted  in  the  case  of  actions  New  trials. 
heard  before  a  judge  and  jury,  as  when  actions  are 
tried  before  a  judge  alone  the  proper  course  is  to 
appeal  from  the  judgment  if  a  new  trial  is  de- 
sired. The  notice  of  motion  for  a  new  trial  is  to  be 
given  before  the  Divisional  Court,  stating  the  grounds 
of  the  application  by  affidavit,  and  the  application  to 
be  disposed  of  on  the  motion  itself.  Some  of  these  Grounds  of 
grounds  are — ^that  the  judge  has  misdirected  the  W^<^*^o" 
jury,  that  the  verdict  is  against  the  weight  of  evi- 
dence, that  the  judge  has  rejected  evidence  which 
ought  to  have  been  admitted,  or  admitted  evidence 
which  ought  to  have  been  rejected,  that  the  damages 
given  are  much  too  great  or  much  too  small,  or 
because  a  point  of  law  has  been  reserved  for  the 
losers. 

But  now  neither  party  has  a  right  to  a  new  trial  on  New  prac- 
the  ground  of  misdirection  or  that  some  question  has  ^^ 
not  been  left  to  the  jury  which  the  judge  at  the  trial 
has  not  been  asked  to  leave  to  the  jury.    In  such  a 
case  the  Court  may  direct  a  new  trial,  or  draw  all 
inferences  of  fact  or  take  further  evidence,  or  direct 
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inquiry  to  save  a  further  trial ;  and  it  is  conjectured, 
after  drawing  such  inferences  and  getting  the  further 
evidence  required,  may  give  the  proper  judgment  and 
finally  decide  the  whole  matter.     But  see  r.  6- 

When  In  flagrant  cases,  the  best  course  is  to  apply  to  the 

Batiffi^**'  judge  at  the  trial  to  certify  that  he  is  dissatisfied 
with  ver-  with  the  verdict ;  for,  if  he  does  so,  a  new  trial  will 
take  place,  almost  as  a  matter  of  course.  Whenever 
it  is  intended  to  move  for  a  new  trial,  unless  the 
verdict  is  satisfactory,  great  care  must  be  taken  by 
the  party  moving  to  get  as  favourable  a  view  of  his 
case  as  possible  upon  the  judge's  notes.  The  Court 
does  not  usually  decide  upon  any  application  for  a 
new  trial  without  having  seen  these  notes,  and  it  is 
natural  that  they  will  be  much  guided  in  their 
decision  by  what  they  find  in  them.  The  judge  has 
had  the  opportunity  of  noticing  the  demeanour  of 
the  witnesses,  and  also  the  conduct  of  the  parties ; 
and  this  personal  knowledge  of  the  evidence  makes 
his  opinion  so  valuable  that  the  Court  will  be  loth 
to  interfere  with  it. 

When  However,  it  was  decided  by  the  Court  of  Appeal 

^«][^       in  Solomon  v.  Bitton,  8  Q.  B.  D.  176,  that  where  the 

eyidenoe,    ground  of  the  application  for  a  new  trial  is  that  the 

iscretion.  y^j-jj^j^   y^g^   against  the   weight   of  evidence,   the 

result  must  depend  upon  whether  the  verdict  was 
such  as  reasonable  men  ought  to  have  given,  and  not 
whether  the  learned  judge  who  tried  the  action  was 
dissatisfied  or  not  with  the  verdict.  In  other  words, 
the  discretion  of  the  judge  before  whom  the  first  trial 
took  place  is  not  omnipotent  where  it  is  attempted 
to  upset  the  verdict  as  having  been  given  against  the 
weight  of  evidence. 
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It  seems  probable  that  by  leave  new  evidence  may  New  evi- 
be  used  on  the  application  for  a  new  trial,  and  that  in  <*•'*<*• 
proper  cases  the  witnesses  at  the  first  trial  may  come 
before  the  Court,  or  even  new  witnesses  be  called  as 
on  appeal :  Dicks  v.  Brooks,  13  Ch.  D.  652 ;  Hastie 
V.  Hastie,  1  Ch.  D.  562.  See  also  Bigaby  v.  Dicken- 
son, 4  Ch.  D.  24.  It  is  for  this  reason  among  others 
that  it  is  of  such  importance  to  get  the  judge  to 
certify  that  he  is  dissatisfied  with  the  verdict. 

Of  late  there  has  been  a  growing  feeling  that  new 
trials  have  been  too  frequently  granted,  and  that  the 
statements  made  by  counsel  upon  the  applications 
for  them  have  been  less  accurate  than  they  might 
have  been.    The  best  way  is  to  get  the  statement 
which  it  is  intended  to  make  incorporated  into  affida* 
vits,  as  counsel  can  then  at  once  produce  his  authority 
if  challenged.     When  the  application  is  made  upon  Surprise. 
the  ground  of  having  been  taken  by  surprise  at  the 
trial,  or  where  very  strong  and  very  material  evi-  Furtherin- 
dence  has  since  the  trial  come  to  the  knowledge  of  '<>"»»^o"- 
the  applicant  which  he  could  not  have  got  before,  its 
fate  will  hang  upon  the   affidavits   used,  for  such 
matters  will  not  appear  upon  the  judge's  notes* 
Before  the  Common  Law  Procedure  Act,  1854,  leave  C.  L.  P. 
was  never  given  for  a  new  trial  on  the  ground  of  ^^^  ^®^** 
surprise  or  further  information,  except  upon  pajrment 
of  the  costs  of  the  former  trial ;  but  by  that  Act  the 
costs  of  the  first  trial  were  ordered  to  abide  the 
event  of  the  second  trial  unless  otherwise  ordered, 
and  the  Judicature  Act  has  expressly  re-enacted  this 
provision.    A  case  in  which  this  principle  was  acted 
upon  was  Field  v.  Oreat  Northern  Railway  Co., 
3  Ex.  D.  261.    There  the  plaintiff  was  held  to  be 
entitled  to  the  costs  of  the  first  trial,  as  part  of  the 
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costs  of  the  action,  which  under  0. 65  follow  the  event, 
unless  otherwise  ordered. 


Difficul- 
ties. 


Before  leaving  the  subject  of  new  trials,  it  may  be 
well  to  point  out  that  great  judgment  should  be 
exercised  in  deciding  whether  or  not  to  apply  for  a 
new  trial,  except  in  extreme  cases  or  where  some 
intimation  has  fallen  from  the  judge  at  the  trial. 
There  must  be  an  objection  to  upset  the  verdict  of  a 
jury  unless  perverse,  to  begin  with ;  also  to  interfer- 
ing  with  what  the  judge  at  the  trial  who  saw  the 
witnesses  let  pass;  and  generally  to  disturb  what 
should  be  immovable,  and  to  keep  undecided  for 
some  time  what  should  be  settled  as  quickly  as 
possible,  to  say  nothing  of  the  additional  expense. 
Therefore  the  first  loss  is  often  the  best  to  put  up 
with. 


Time. 


Dates 
from  dis- 
charge of 
jury. 


As  to  the  time  within  which  a  new  trial  can  be 
applied  for,  it  is  sufficient  to  say  that  notice  of 
motion  used  formerly  to  be  given  for  a  day  before 
the  fourth  day  of  the  term  next  after  the  trial ;  but 
that  now  (0«  89,  r.  4),  if  the  trial  took  place  in 
London  or  Westminster,  it  must  be  made  within 
eight  days  after  the  trial,  or  on  the  first  subsequent 
day  on  which  the  Court  to  which  the  motion  must  be 
made  shall  have  actually  sat  to  hear  such  applica- 
tions. And  if  the  trial  took  place  elsewhere  than  in 
London  or  Middlesex,  within  seven  days  after  the 
last  day  of  sitting  on  the  circuit  during  which 
the  action  was  tried,  or  within  the  same  number  of 
days  of  the  sitting  next  following,  if  such  day  occurs 
during  a  vacation.  The  time  dates  from  the  dis- 
charge of  the  jury,  notwithstanding  that  the  judge 
has  reserved  the  case  for  further  consideration :  Shavj 
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V.  Hope,  25  W.  R.  729 ;  and  the  judge  at  the  trial  Stay  of 
should  be  asked  to  stay  execution  pending  the  appeal, 
which   he   will   generally  do   unless  he  thinks  the 
appeal  not  a  genuine  one,  or  as  having  been  made 
for  purposes  of  delay.     See  0.  42,  r*  37. 


Leave  of  the  judge,  however,  must  not  be  sought  Mean  v. 
inconsiderately,  or  it  may  be  found  to  be  of  no  avail. 
In  Meara  v.  Chittick,  9  Q.  B.  D.  35,  leave  was  given 
to  the  unsuccessful  party  by  the  judge  in  the  Mayor's 
Court  to  move  the  Divisional  Court  after  a  rule  had 
been  obtained  to  enter  a  nonsuit  or  for  a  new  trial. 
It  was  held  that  the  original  leave  had  exhausted 
the  power  of  the  Court.  This  case  applies  strictly 
only  to  Mayor's  Court  practice,  and  merely  illustrates 
the  necessity  for  caution  in  such  applications. 


There  have  been  cases  in  which  it  has  been  a  ques-  New  trial 
tion  whether  a  motion  for  a  new  trial  or  an  appeal  ^^  *PP***" 
was  the  right  coui*se  to  pursue.  Such  a  case  was 
Davies  v.  Felix,  4  Ex.  D.  32,  where  it  was  held  that 
an  appeal  would  not  lie  where  the  judgment  upon 
the  face  of  it  was  correct  so  long  as  the  finding  stood, 
although  a  mistake  in  direction  was  alleged ;  for  the 
Court  of  Appeal  has  no  power  in  the  first  instance  to 
review  the  finding  of  a  jury.  In  Potter  v.  Cotton, 
5  Ex.  D.  137,  it  was  held  that  in  the  case  of  a  trial 
before  a  judge  alone,  if  it  is  alleged  that  he  has  mis- 
directed himself  as  to  the  law,  or  that  his  findings  as 
to  the  facts  are  against  the  weight  of  evidence,  the 
proper  mode  of  obtaining  relief  is  by  appeal,  and  not 
by  motion  for  a  new  trial.  As  to  the  power  of  the 
Court  of  Appeal  to  amend  the  record  of  trial,  see 
Clark  V.  Wood,  9  Q.  B.  D.  276. 
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But  judgment  will  be  set  aside  in  other  cases  also. 
For  example,  in  Williams  v.  Preston,  20  Ch.  D.  672, 
the  Court  of  Appeal  held  that  it  had  jurisdiction  to 
set  aside  the  judgment,  or  to  permit  a  defence  to  be 
withdrawn  and  a  new  one  put  in,  where  the  solicitor 
of  the  defendant  had  put  in  a  fraudulent  defence  for 
his  client  without  his  knowledge,  in  which  were  con- 
tained admissions  upon  which  the  judgment  was 
obtained  against  the  client. 

But  not  only  new  trials,  but  also  other  proceedings, 
which  will  be  dealt  with  in  detail,  must  be  applied 
for,  (1)  by  notice  of  motion,  (2)  stating  the  grounds 
of  the  application  (i.e.,  by  affidavit)  to  the  Court,  and 
(3)  the  application  will  be  disposed  of  on  the  motion 
if  the  rule  nisi  is  abolished.  Whether  this  applica- 
tion is  to  be  made  to  the  Court  of  Appeal,  or  to  a 
single  judge,  will  be  seen  from  0.  62,  rr.  1 — 4.  One  of 
the  most  important  classes  of  these  proceedings  is:  The 
motion  by  way  of  appeal  from  inferior  Courts.  The 
mode  in  which  this  appeal  in  the  case  of  appeals 
from  justices  used  to  be  made,  was  regulated  by  20 
&  21  Vict  c.  43.  which  enabled  parties  to  get  the 
opinion  of  the  superior  Courts  on  questions  of  law 
arising  out  of  any  matter  in  which  justices  have 
summary  jurisdiction  without  certiorari,  and  its  pro- 
visions were  practically  re-enacted  by  the  Summary 
Jurisdiction  Act,  1879.  Any  party  to  a  proceeding 
before  justices  dissatisfied  with  the  determination 
come  to  by  them,  can  make  an  application  in  writing 
to  the  said  justices  within  a  fixed  time  to  state  and 
sign  a  case  setting  forth  the  facts  and  the  grounds 
of  such  determination  for  the  opinion  of  one  of 
the  superior  Courts,  and  such  application  must  be 
granted  imless  frivolous,  in  which  case  a  certificate 
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to  that  effect  is  given  instead.  Then  within  a  fixed 
time  the  case  is  transmitted  by  the  applicant  to 
the  Court,  and  notice  in  writing  given  to  the  other 
side  as  well  as  a  copy  of  the  case.  Any  com- 
plaint which  justices  are  bound  to  hear  and  deter- 
mine can  thus  be  made  the  subject  of  an  appeal ;  but 
where  they  are  not  so  bound — as  for  instance  where 
they  have  refused  to  enforce  the  pa3nnent  of  a  rate 
on  the  ground  that  the  land  assessed  was  exempt — 
in  fact  wherever  there  is  an  appeal  to  Quarter 
Sessions^  a  case  should  not  be  stated.  When  the 
application  for  a  case  is  made,  the  appellant  must 
enter  into  a  recognisance  with  or  without  a  surety, 
in  such  a  sum  sa  the  justices  think  sufficient,  to  pro- 
secute the  appeal  without  delay,  and  to  submit  to 
the  judgment  of  the  superior  Court,  and  to  pay  any 
costs  it  may  award  ;  and  if  in  custody  he  may  be  let 
out,  upon  being  further  bound  to  appear,  within  ten 
days  after  the  judgment  of  the  superior  Court,  before 
the  justice's  Court,  unless  the  determination  appealed 
from  is  upset  At  the  hearing  there  must  be  an  affi-  Affidavit, 
davit  of  the  due  service  of  (1)  the  notice  of  appeal 
and  (2)  of  a  copy  of  the  case  upon  the  other  side. 
Although  the  Court  has  complete  jurisdiction  over 
the  costs,  it  does  not  generally  allow  any  to  the 
appellant  if  the  respondent  does  not  appear.  This 
will  still  be  one  way  to  appeal  from  the  decision  of  a  Appeal 
County  Court  judge,  but  when  it  is  intended  to  do  so  Q^^ty 
it  is  always  well  to  ask  him  to  take  notes,  that  the  Court 
Court  of  Appeal  may' be  able  to  see  what  took  place 
before  him.  This  is  not  however  a  condition  pre- 
cedent to  the  right  to  appeal :  Seymour  v.  Goulson, 
5  Q.  B.  D.  367. 

When  it  is  desired  to  set  aside  an  award,  the  same  Setting 
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*"^*"  method  will  be  pursued,  except  where  the  submission, 
not  being  in  an  action  was  not  in  writing,  or  not 

See  p.  228.  being  in  an  action  but  in  writing,  did  not  contain  a 
clause  forbidding  its  being  made  a  Rule  of  Court.  In 
these  two  cases  an  action  must  be  brought  to  enforce 

Time.  the  award.  As  to  the  time  within  which  the  notice 
of  motion  to  set  aside  an  award  must  be  given,  if  the 
award  was  made  on  a  compulsory  reference,  it  was 
sufficient  if  given  in  time  for  a  day  within  the  first 
seven  days  of  the  term  next  following  the  publication 
of  the  award ;  but  in  other  cases  it  may  be  upon  any 
day,  except  the  last  in  the  same  term :  Common  Law 
Procedure  Act,  1854,  s.  9.     Now,  however,  any  day 

TervoB  still  during  the  term  following  suffices :  0.  84,  r.  14.  And 
terms  still  exist  as  a  measure  for  determining  time : 

Enlarge.    In  re  College  of  Christ,  3  Q.  B.  D.  16 ;  and  this  time 

possible,  cannot  be  extended  even  by  consent :  N,  B.  Ry,  Co. 
and  Trowadale,  L.  R.  1  C.  P.  401.  The  order  or  sub- 
mission must  be  made  a  Kule  of  Court,  and  the 
award  made  an  exhibit  to  an  affidavit  verifying  it ; 
and  the  reasons  for  setting  it  aside,  if  not  apparent 
upon  the  face  of  the  award,  must  also  be  set  out  in 

Costs.  an  affidavit.  No  second  applicisition  even  upon  fresh 
grounds  is  allowed,  and  costs  are  entirely  in  the  dis* 
cretion  of  the  Court,  and  the  appellant  will  generally 
have  to  pay  them  when  unsuccessful,  although  he 
may  have  had  good  grounds  for  his  application. 
Though  the  Court  will  not  set  aside  an  award,  it 
will  sometimes  send  the  matter  back  to  the  arbi- 
trator, if  expressly  asked  to  do  so :  Fearon  v.  Flinn, 
L.  R.  5  C.  P.  34. 

When  If  it  is  suspected  that  the  award  will  not  be  a 

stf^o^  satisfactory  one,  the  arbitrator  should  be  asked  to 
state  his  reasons  for  giving  it,  in  which  case  it  will 
be  much  easier  to  upset  it ;  or  if  any  question  of  the 
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principle  upon  which  he  gives  it  arises,  he  may  state 
a  case  for  the  opinion  of  the  Coort,  the  costs  of 
which  will  be  general  costs  in  the  matter :  Rhodes 
V.  Airedale  Drainage  Uommisaionei'S,  1  C.  P.  D. 
402;  and  see  BexUy  Local  Board  v.  West  Kent 
Sewage  Board,  9  Q.  B.  D.  521. 

Indeed  before   institutinfif  an  action  care  should  Compnl- 

...       soiy  refer- 

be  taken  to  ascertain  that  there  has  been  no  binding  e&oes. 
agreement  between  the  parties  made  to  refer  the 
matter  in  dispute,  as  if  so  upon  the  application  of 
the  defendant,  it  may  be  compulsorily  referred,  and 
the  plaintiff  will  have  to  pay  the  costs  of  the  pro- 
ceedings up  to  and  including  such  application  (if 
made  promptly),  and  a  good  deal  of  delay  will  be 
caused ;  and  such  proceedings  will  be  of  no  ultimate 
use,  as  the  award  must  be  set  aside,  or  varied,  or 
upheld,  and  not  an  action  about  the  matter  in  dis- 
pute determined.  See  Hodgson  v.  Railway  Pas- 
sengers Assurance  Co.,  9  Q.  B.  D.  188. 

Many  statutes  too,  and  notably  the  Lands  Clauses  X^'^nder 
and   Eailway   Clauses    Consolidatiou   Acts,   contain 
provisions  compelling  the  value  of  property  taken 
under  compulsory  powers   by  public  bodies   to  be 
ascertained  by  arbitration,  and  forbidding  any  action 
in  respect  of  the  price   of  such  property  until  its 
value  has  been  so  ascertained.     Awards  made  under 
them  will  be  upheld,  varied,  or  set  aside  in  the  way 
now  treated  of.     As  to  the  costs  of  reference  under 
these  Acts,  it  may  here  be  remarked  that  although 
when  notice  to  treat  under  the  Lands  Clauses  Act 
and  also  notice  of  having  appointed  an  arbitrator 
has  been  given,  unless  before  the  time  fixed  for  the  ^^^ 
appointment  of  the  respondents'  arbitrator  they  have  ^^^^ 
made  a  deGnite  offer  of  some  fixed  sum  for  the  pro-  Act. 
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perty  taken,  they  must  pay  all  the  costs  of  the  refer- 
ence ;  while,  if  notice  is  given  under  the  Railway 
Clauses  Act,  the  costs  will  be  in  the  discretion  of  the 
arbitrators  or  their  umpire  if  they  disagree. 

The  costs  of  applying  to  set  aside  the  award  made 
will  not  be  included  in  the  costs  of  the  reference, 
although  those  of  a  case  stated  by  the  arbitrators 
would.  But  a  consideration  of  these  matters  apper- 
tains more  properly  to  a  book  upon  compensation 
than  to  a  treatise  on  practice. 

Applications  too  for  attachments  mandamus,  quo 
warranto  and  scire  facias,  are  also  made  in  the  same 
way;  and  a  few  words  may  perhaps  not  be  out  of 
place  here  upon  each  one  of  these  proceedings. 

Attach-  Though  any  superior  Court  can  attach  a  person  who 

"®°  '  does  not  fulfil  an  order  made  by  it,  this  proceeding  is 
generally  only  resorted  to  in  cases  where  solicitors, 
being  officei's  of  the  Court,  or  parties  against  whom 
an  order  has  been  issued,  have  openly  refused  to  do 
what  they  have  been  ordered  to  do.  Attachments, 
therefore,  will  only  issue  in  the  Queen's  Bench 
Division  for  some  refusal  to  obey  a  rule  of  that  Court 
(for  instance,  for  not  obeying  a  mandamus),  and  not 
for  inattention  to  an  order  of  the  Bankruptcy  Court 
or  Chancery  Courts,  who  will  enforce  their  own 
orders.    But  see  0. 42,  rr.  4,  6,  7- 

Ordermust  The  Order  for  the  breach  of  which  an  attachment 
properi^  is  moved  for  must  have  been  fully  and  properly 
intituled,    headed  or  it  will  not  issue :  In  re  IfoK,  11  Ch.  D.  1. 

Sheriffs.  An  application  to  attach  a  sheriff  for  not  making 
a  return  to  a  writ  of  fi«  fa.,  under  Order  44,  r.  2, 
should  be  ex  parte  in  the  first  instance :  Fowler  v. 
Aehf(yrd,  45  L.  T.  46. 
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As  this  proceeding  has  sometliing  of  a  coercive  Personal 
nature  about  it,  every  latitude  will  be  given  to  the  ^^150. 
defendant,  and  the  burden  of  proof  of  all  the  neces- 
sary incidents,  including  personal  service  of  the 
notice  of  motion  upon  him,  will  lie  upon  the  plaintiff. 
And  it  can  only  be  made  on  notice :  Eynde  v.  OovM, 
9  Q.  B.  D.  335.  For  instance,  in  the  case  of  en- 
forcing an  award  in  which  it  was  formerly  used,  a 
formal  demand  for  payment  of  the  exact  sum  had  to 
be  made,  and  copies  of  the  Rule  of  Court  and  allocatur 
personally  served. 

An  affidavit  of  the  service  of  the  copy  of  the  rule 
and  allocatur  and  of  a  copy  of  the  award,  and  also 
of  its  due  execution,  had  to  be  made  to  get  the  rule 
nisi,  which  will  now  be  done  away  with ;  and  after- 
wards personal  service  of  the  notice  of  further  pro- 
ceedings was  indispensable,  and  an  affidavit  of  service 
of  it  had  also  to  be  made ;  but  now  service  on  the  service 
solicitor  of  the  defendant  is  sufficient :  Brovming  v.  solicitor 
Sahin,  5  Ch.  D.  511.  And  the  notice  of  motion  may 
be  served  by  leaving  it  at  the  place  of  residence  of 
the  party  affected  thereby:  In  re  A  Solicitor,  14 
Ch.  D.  152. 

Leave  to  issue  a  writ  of  attachment  for  non-pro-  For  non- 
duction  of  documents  was  granted  by  Fry,  J.,  in  Joy  of^^^°" 
V.  Hadley,  47  L.  T.  615  ;  22  Ch.  D.  571,  upon  proof  mentT' 
that  the  order  or  production  had  been  served  on  his 
solicitor.    See  Hints  to  Solicitors,  p.  17.     The  order 
must,  however,  be  entered  even  though  made  at 
chambers  before  obedience  to  it  can  be  enforced  by 
attachment :  Pearson,  J.,  in  BcUlard  v.  Towliiison, 
Solrs.  J.,  May  12,  1883,  p.  466.    If  the  order  is  being 
appealed  the  order  for  attachment  may  be  made  not 
to  be  drawn  up  if  the  appeal  succeeds,  nor  if  not  until 


on 


240 


NEW  TBIAI^  AND  MOTIONS. 


Debtors 
Act,  s.  4. 


Costs. 


Inability 
to  pay. 


Injunction 
by  tele- 
gram. 


two  days  from  the  heariDg,  the  affidavit  not  being  then 
filed:  Mellor  v.  Thompson,  W.  N.  1883,  128. 

Except  in  the  ease  of  solicitors  and  disobedience 
to  an  order  for  discovery,  an  attachment  will  not 
generally  now  be  granted  except  to  enforce  payment 
of  money  within  the  exceptions  to  section  4  of  the 
Debtors  Act,  1869.  To  the  writ  of  attachment  there 
should  be  a  note  appended  that  it  does  not  authorise 
imprisonment  for  more  than  one  year.  When  this 
is  done  no  order  of  discharge  is  necessary  :  In  re 
Edwards,  Brooke  and  Edwards,  2\  Ch.  D.  230.  The 
most  usual  case  in  which  it  is  used  is  that  of  a  person 
acting  in  a  fiduciary  capacity  (sub-section  3);  and 
Moi*^^  V.  Ingram,  13  Ch.  D.  338,  well  illustrates 
what  class  of  person  this  is. 

That  the  Debtors  Act,  1878,  has  made  some  differ- 
ence in  the  practice  of  the  Courts  is  to  be  seen  from 
the  remarks  of  Bacon,  V.-C,  in  Barrett  v.  Hammond, 
10  Ch.  D.  289.  Now  a  man  will  not  be  sent  to 
prison  vindictively — only  if  he  can  pay  and  won't  pay. 

As  to  the  time  for  the  delivery  of  briefs  for  a  motion 
for  attachment  for  not  filing  an  affidavit  of  docu- 
ments, see  Thomas  v.  Palin,  21  Ch.  D.  360,  from 
which  it  would  appear  that  if  after  the  notice  of 
motion  for  attachment  is  served  the  affidavit  is  filed, 
the  defendants  should  offer  to  pay  a  sum  in  lieu  of 
costs,  and  if  that  is  refused  take  an  order  to  tax. 

And  although  inability  to  pay  is  no  reason  for  dis- 
charge, a  man  will  not  be  kept  in  prison  vindictively 
for  non-payment  of  costs. 

Several  motions  to  commit  have  been  made  for  not 
attending  to  an  injunction,  notice  of  which  bad  been 
sent  by  telegram.  The  proper  course  is  to  telegraph 
to  a  solicitor  in  the  place  at  which  the  defendant 
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lives,  and  for  him  to  give  notice  of  the  injunction  to 
him  as  the  agent  of  the  sender  of  the  telegram, 
otherwise  proof  heyond  reasonable  doubt  of  having 
disregarded  it  must  be  furnished :  Ex  parte  Lartg- 
ley,  13  Ch.  D.  110 ;  In  re  Bryant,  4  Ch.  D.  98. 
The  question  of  casts  should  be  disposed  of  at  the  Costs. 
time  of  the  application  for  the  writ ;  Abud  v.  Riches, 
2  Ch.  D.  528. 

An  appeal  from  a  refusal  to  commit  for  contempt  Appeal 
lies  to  the  Appeal  Court.  Although  where  such  ^"^'«**^^' 
refusal  has  been  simply  an  exercise  of  judicial  dis- 
cretion, the  Court  of  Appeal  while  entertaining  an 
appeal  will  be  slow  to  interfere  with  the  decision 
of  the  Court  below :  Jarman  v.  ChatterU/n,  20  Ch. 
D.  493. 

Every  superior  Court  was  by  the  Common  Law  M»nd»- 
Procedure   Act    empowered   to   issue    the  writ  of 
mandamus  in  an  action,  if  claimed  by  a  plaintiflf  ^***"*^'y' 
alone   or  joined  with  any  other  claim   except  in 
replevin  or  ejectment.    0.  63,  rr.  1 — 4  is  now  the 
authority. 

The  prerogative  writ,  which  must  not  be  mistaken  Preroga- 
for  this  (as  to  which  see  0.  53,  rr.  6 — 16),  is  issued 
only  where  a  legal  right  exists  for  which  there  is  no 
specific  legal  remedy  and  compels  the  fulfilment  of 
duties  enjoined  by  Acts  of  Parliament  charters  and 
things  of  a  like  character,  where  by  non-fulfilment 
personal  mischief  results.  As  this  book  has  to  do 
with  practice  rather  than  principle,  it  may  he  suffi- 
cient  to  say  that  a  mandamus  lies  to  compel  the 
admission  of  or  to  restore  a  person  to  an  office,  and 
to  compel  corporations  to  hold  elections,  and  inferior 
Courts  to  give  judgment  in  due  course  of  law«  as 
also  to  justices  to  appoint  officers. 
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Enforces  The  duty  that  it  is  desired  to  compel  the  perfonn- 
duties.  ftJ^ce  of  must  be  of  a  public  nature,  and  the  writ 
commands  the  person  or  corporation  to  whom  it  is 
directed  to  do  some  particular  thing  mentioned  in 
it,  or  to  show  good  cause  to  the  contrary.  It  may 
however  be  absolute  in  the  first  instance.  No  time 
exists  within  which  it  may  be  brought ;  except  that 
in  the  case  of  a  mandamus  to  a  Court  of  Quarter 
Sessions  to  hear  an  appeal  it  should  be  made  during^ 
the  term  next  after  the  refusal  of  the  Court  to  do  so. 

Iiiftanoe.  The  Queen  v.  The  Justices  of  Middlesex,  In  re 
Elsdon,  9  Q.  B.  D.  41,  was  a  motion  for  a  rule  nisi 
calling  upon  the  justices  of  Middlesex  at  Quarter 
Sessions  to  show  cause  why  a  mandamus  should  not 
issue  commanding  them  to  hear  and  determine  an 
appeal  against  the  order  of  a  metropolitan  police 
magistrate  to  demolish  a  building  erected  by  ihe 
owner  beyond  the  general  line  of  buildings  in  a 
street,  contrary  to  the  provisions  of  the  Metropolis 
Local  Management  Amendment  Act,  1862.  The  rule 
was  refused. 

To  County      As  to  where  a  mandamus  is  the  proper  course  to 
jodcl        compel  a  County  Court  judge  to  determine  a  matter, 
see  In  re  Brighton  Sewers  Act,  9  Q.  B.  D.  723. 

In  order  to  get  a  mandamus  now,  it  must  be  shown 
that  a  demand  has  been  made  upon  the  defendant  to 
do  what  he  is  required  to  do,  and  that  he  has  refused, 
but  no  actual  damage  need  have  been  sustained: 
Fotherby  v.  Metropolitan  Ry.  Co,,  L.  R  2  C.  P.  188. 
Ground  of  That  there  exist  sufficient  grounds  for  the  plaintitF 
to  found  his  claim  upon,  and  that  in  the  matters  them- 
selves out  of  which  the  defendant's  duty  has  arisen, 
the  plaintiff  is  personally  interested,  and  will  sustain 
damage  if  the  act  claimed  to  be  done  is  not  done 


Demand. 


claim. 
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Affidavits  of  service  are  indispensable.     If  the  appli-  ^^^ 
cation  is  discharged  costs  may  be  given,  although 
they  seldom  are  until  it  is  seen  whether  the  man- 
damus is  obeyed  or  not.    If  the  mandamus  is  not  Service. 
obeyed — and   here  it   must  be  noticed    that    the 
original  writ  and  not  a  copy  is  served   upon   the 
defendant — but  a  return  to  it,  excusing  the  defen- 
dant's disobedience,  is  made^  the  return  will  have  to 
be  carefully  considered,  and  if  thought  insufficient 
it  used  to  be  demurred  to,  or  if  false  traversed  and 
pleaded   to.     Then    if  the    return    is    quashed,   a^^^^^P" 
peremptory  mandamus  issues,    which    can   be   en-  damus. 
forced  by  attachment ;  or  the  Court  may  order  that 
the  act  required  to  be  done  may  be  done  by  the 
plainti£f  or  some  person  else  at  the  defendant's  cost. 
Damages   can  be  given,  and  costs  ordered  as  the 
Court  may  think  fit. 

When  there  has  been  an  unreasonable  delay  the  Delay. 
Court  can  refuse  to  allow  a  mandamus  to  issue  :  The 
Queen  v.  Mayor  of  Maidenhead,  9  Q.  B.  D.  505. 

The  mandamus  referred  to  in  the  Judicature  Act, 
1873,  s.  25,  sub-s.  8,  is  not  the  prerogative  writ.  It 
is  explained  in  Glossop  v.  Weston  Local  Board,  12 
Ch.  D.  122.  On  the  prerogative  writ  see  JiUiua  v. 
Bishop  of  Oxford,  5  App.  Cas.  214. 

As  to  mandamus  for  reassembling  and  a  meeting 
for  the  election  of  officers,  see  Reg.  v.  Vicar  of  St 
Aaaph,  W.  N.  1880, 100. 

The  chief  use  at  present  made  of  quo  warranto  is  Quo  war- 
to  try  the  right  of  a  person  holding  a  corporate  office,  g^*J'  gg 
or  the  office  of  steward  of  a  Court-leet,  constable,  '•  2. 
&c.,  to  hold  it  and  to  turn  him  out  when  neces- 
sary.   It  was  formerly  used  where  any  royal  liberty 
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had  been  usurped,  and  by  its  means  the  usurper  was 
made  to  show  his  title;  but  now  a  motion  is  made  by 
any  private  individual  for  leave  to  file  an  iuiorma* 
tion,  though  this  could  be  done  by  the  attomey- 
What  the  general  ex  officio.  He  is  called  the  relator,  and  the 
stote  ^^  application  is  made  upon  affidavits  showing  (1)  the 
exercise  of  the  office  by  the  person  against  whom 
the  information  is  prepared;  (2)  facts  making  it 
appear  that  he  has  no  title,  thereto,  and  that  if 
irregularity  in  his  election  is  alleged,  the  result  of 
the  election  was  affected  by  it :  Meg.  v.  Cousins,  L. 
R  3  Q.  B.  216,  n. ;  (3)  that  the  relator  has  a  real 
interest  in  the  matter,  and  that  he  has  not  concurred 
in  the  act  of  the  defendant. 

If  the  application  is  allowed  the  information  is 
drawn  by  counsel,  and  the  relator  enters  into  a  re- 
cognisance and  the  defendant  is  subpoenaed  to  appear. 
What  de-  He  then  pleads  files  a  disclaimer  or  allows  judgment 
doGB,  *      to  go  by  default,  and  judgment  is  ultimately  given 
Costs.        OS  in  an  ordinaiy  action.     The  Court  will  exercise 
Time.        a  discretion  as  to  costs.      As  to  the  time  within 
which  a  quo  warranto  is  applied  for,  it  is  twelve 
calendar  months  after  the  election  to  the  office,  or 
the  time  when  the  person  has  become  disqualified : 
Ex  parte  Birkbedc,  L.  R.  9  Q.  B.  256.    As  to  when  it 
will  be  made  absolute  after  recognition  of  an  office : 
Reg,  v.  Blizard,  L.  R  2  Q.  B.  65. 

Scire  The  writ  of  scire  facias  recites  the  judgment  upon 

^^''^  which  it  is  founded,  and  that  he  who  has  obtained  it 
had  not  judgment  upon  it ;  that  the  judgment  is  still 
unsatisfied,  and  that  he  ought  to  have  execution 
upon  it.  It  calls  upon  the  defendant  to  show  cause 
why  execution  should  not  issue;  and  he  has  eight 
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days  to  appear  in  to  do  so.    It  is  used  now  against  When 

bail  where^  after  judgment  has  issued  against  their 

principal,  they  have  not  rendered  him   in  proper 

time;  and  also  against  holders  of  shares  not  fully 

paid  up  by  judgment  creditors  of  companies ;  aB,  for 

instance,  where  a  company  had  assets  in  Ireland,  but 

not  in  England  ;  and  where  a  company  had  property, 

but  not  sufficient  to  satisfy  the  j  udgment  debt.  Notice  Notice, 

to  the  person  sought  to  be  charged  must  be  served  ^^  "*'" 

personally  or  on  his  solicitor;  and  an  offer  to  pay 

under  protest  the  sum  claimed  is  a  good  tender,  and 

a  scire  facias  will  not  be  issued  afler  it:   Scott  v. 

Uxbridge  and  Rickmanaworth   Ry.  Co.,  L.  B.  1 

C.  P.  596.    The  issue  of  the  writ  is  in  the  discretion  Discretioii. 

of  the  Court,  but  such  discretion  must  be  exercised 

according  to  the  known  rules  of  law:   Ex  parte 

Stevens,  L.  R  (5  C.  P.  576.    Even  if  the  judgment 

roll  is  erroneous  the  Court  will  not  refuse  to  issue 

this  writ :  WiUiams  v.  Sidmouth,  &c.    In  re  Webber, 

L.  R.  2  Ex.  284.     The  writ  is   also  used  to  try 

the  validity  of  a  patent :  Rollins  v.  Hinks,  L.  R  11 

Eq.  355. 

One  way  of  punishing  a  solicitor  for  misconduct  Striking 
in  his  profession  is  by  striking  him  off  the  Boll.  This  ^ 
is  done  by  motion,  and  it  must  be  stated  in  the 
affidavits  in  support,  (1)  that  the  person  against 
whom  the  application  is  made  is  a  solicitor  of  the 
Court,  and  (2)  the  grounds  of  the  application ;  (3)  that 
fourteen  days'  notice  has  been  given  to  the  registrar 
of  solicitors. 

If  the  misconduct  charged  amounts  to  an  indictable  For  indict- 
offence,  the  motion  will  not  be  granted  until  he  has  q^^^, 
been  prosecuted  therefor ;  but  if  he  has  been  con- 
victed, he  will  be  struck  of  the  Roll  and  no  notice  to 
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him  is  necessaiy.  He  may  however  be  punished 
also  by  fioe  or  attachmeDt,  and  it  rests  entirely  with 
the  Court  to  determine  whether  or  not  he  shall  be 
struck  off  the  BolL  The  application  is  often  made 
at  the  instance  of  the  Incorporated  Law  Societ3\ 

The  misconduct  must  have  been  committed  in  his 
professional  character,  and  before  the  solicitor  can 
be  restored  to  the  Roll  he  must  have  made  as  full 
restitution  as  lay  in  his  power.  When  a  solicitor 
has  been  suspended  from  practising  in  the  Chancery 
Courts,  it  is  usual  for  the  Common  Law  Courts  to 
suspend  him  likewise. 

If  the  applicant  obtains  a  rule  and  does  not  have 
it  drawn  up  within  a  week,  the  registrar  of  solicitors 
can  get  the  same  drawn  up  as  if  he  had  been  himself 
the  applicant,  under  the  Solicitors  Act,  1874,  s.  2. 

There  is  now  no  rule  nisi  necessary:  0.  67,  it.  2—4. 

Answer-  The  answering  of  matters  in  an  affidavit  by  a 
ina^ivit  solicitor  Can  be  also  obtained  by  notice  of  motion  in 
the  same  way,  and  upon  this  nothing  need  be  said. 
It  is  obvious  that  some  method  less  rigorous  than 
that  last  mentioned  must  exist  for  dealing  with  a 
defaulting  officer  of  the  Court,  and  this  is  perhaps  as 
good  a  method  as  any  that  could  be  devised.  See 
Hints  to  Solicitors,  p.  15. 

Ciiminal        Jq  order  to  file  a  criminal  information  it  is  neces- 

tion.  sary  to  move  the  Court     Leave  can  only  be  granted 

in  the  case  of  a  misdemeanour,  and  not  of  a  felony ; 

When  not  <^d  ^  &  simpler  method  of  effecting  the  same  end 

gmaied     would  be  by  indictment,  it  will  not  be  given  where 

tlie  complaint  is  a  slight  one,  or  whei^  the  prosecutor 

has  been  in.  fault    It  is  frequently  used  in  libel, 

but  it  is  essential  that  the  libel  should  be  altogether 
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false.    The  whole  of  the  facts  upon  which  the  claim 
is  based  must  be  set  out  in  the  affidavits. 

Notice  to  the  defendant  was  not  formerly  neces- 
sarji  except  when  he  was  a  magistrate  in  respect  of 
something  done  in  the  execution  of  his  office,  when 
six  days'  notice  was  necessary,  as  well  as  an  affidavit . 
of  servica  The  motion  cannot  be  made  on  the  last 
day  of  term,  and  must  be  made  with  all  due  dili- 
gence. 

The  defendant  will  get  his  costs  if  judgment  is  Costs, 
given  for  him,  and   he  may  recover   them  by  an 
action. 

In  all  these  matters  the  rule  nisi  is  abolished, 
and  they  are  specially  alluded  to  here  as  having  been 
mentioned  by  name  in  Resolution  15  of  the  Report 
of  the  Committee  of  Legal  Procedure,  upon  which 
the  new  rules  are  based. 

Motions  in  all  the  Chancery  Courts,  except  that  MoUons. 
of  Mr.  Justice  North,  are  made  once  a  week,  and 
on  the  first  and  last  days  of  term. 

When  notice  of  motion  is  given  for  a  particular 
day  the  motion  need  not  be  brought  on  till  the 
following  motion,  day.  K  it  is  not,  the  costs  of  an  Aban- 
abandoned  ruction  may  be  applied  for  by  any  person  ^^^  "^®* 
on  whom  the  notice  of  motion  has  been  served  ;  but 
the  counsel  on  the  other  side  should  be  informed 
that  this  will  be  done :  Aitlcen  v.  Dtin&ar,  23  W.  R 
366.  As  to  the  practice  in  abandoned  appeals,  see 
Wdib  V.  Maural,  2  Q.  B.  D.  117.  And  now  as  to 
motions,  see  0.  62, 
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SOME  OTHER  APPLICATIONS. 


Inter-  Q.  57  18  the  Order  in  the  new  Rules  which  deals  with 
Interpleader,  but  an  alteration  in  the  rules  relating 
to  this  subject  may  be  expected 

Agajmt         The  theory  of  the  Interpleader  Acts,  1  &  2  Wm.  IV. 

'^^"^'  c.  58,  and  23  &  24  Vict.  c.  126,  ss.  12—18,  the  pro- 
cedure and  practice  under  which  have  been  preserved 
by  the  Judicature  Acts,  is  to  protect  a  person  harassed 
by  conflicting  claims,  and  in  particular  a  sheriff.  In 
the  case  of  a  sheriff  (who  has  not  to  wait  till  a  writ 
is  issued  against  him  as  any  other  person  is  com- 
pelled to  do),  a  summons  is  taken  out  at  chambers^ 
calling  upon  those  claiming  the  goods  seized  to 
appear  and  state  the  particulars  of  their  claims  ;  and 
then,  if  it  appears  that  the  goods  are  of  little  value,, 
upon  the  application  of  either  party,  the  case  as  well 
as  the  question  of  costs  may  be  disposed  of  sum- 
marily. Also,  when  the  question  is  one  of  law,  and 
the  facts  are  not  in  dispute,  the  judge  has  discretiou 
to  decide  the  question  without  directing  an  action  or 
issue,  or  to  order  a  special  case  to  be  stated.  Or  if 
he  thinks  well,  he  can  direct  an  issue  to  be  tried,  and 
who  should  be  plaintiff  and  defendant  in  such  issue. 

ai  Notwithstanding  that  the  judge  at  chambers  refers 

the  matter  to  the  Court,  his  judgment  is  final,  and 
without  appeal.    The  rule  upon  this  is  most  clearly 
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stated  by  Brett,  L.  J.,  in  Twimer  v.  Bridgett,  on  appeal, 
9  Q.  B.  D.  57 :  "  Upon  anything  which  may  occur  on 
the  trial  of  an  interpleader  issue  there  is  an  appeal 
from  the  judgment  of  the  judge  who  tries  such  issue 
either  with  or  without  a  jury ;  but  where  a  judge  at 
chambers  who  hears  an  interpleader  summons  does 
not  order  an  issue  but  decides  the  matter  in  the  ex- 
ercise of  the  summary  jurisdiction  given  by  section 
14  Common  Law  Procedure  Act,  1860,  his  decision  is 
final,  and  there  is  no  appeal  from  it."  And  the  ^^<^^^ 
question  of  costs  cannot  be  appealed :  Hartw/mt  v. 
Foster,  8  Q.  B.  D.  82.  Nor  can  there  be  an  appeal, 
even  by  consent :  Dodds  v.  Shepherd,  1  Ex.  D.  75. 
See  0.  67,  r.  11,  as  to  appeal,  and  r.  15  as  to  costs. 

But  the  sheriff  can  apply  to  the  Coui-t  of  Bank-  Bank- 
ruptcy for  an  interpleader  order,  and  the  order  made  clmrt 
by  it  can  be  appealed  from :  Ex  parte  Streeter,  In  re 
Morris,  19  Ch.  D.  216.  Whichever  side  is  wrong 
generally  has  to  pay  the  sheriffs'  costs,  which  are 
now  in  the  discretion  of  the  Court  (same  case),  and 
no  action  is  allowed  to  be  brought  against  the  sheriff 
in  respect  of  the  seizure  of  the  goods. 

It  was  remarked  by  Bowen,  L. J.,  in  Courcier  v.  xnwt  set 
Barditi,  Sol.  J.,  24  Feb.,  1883,  p.  276,  that  in  in-  ^^7 
terpleader  suits  Courts  of  law  would  view  the  question 
from  an  equitable  as  well  as  a  legal  standpoint,  and 
therefore  in  that  case  a  trust  was  allowed  to  be  set 
tip  by  the  execution  debtor. 

In  the  case  of  interpleader  by  other  persons  than  ^o^  ^y 
sheriflb,  the  application  is  by  summons  to  a  judge  in 
chambers,  calling  upon  the  claimant  to  appear  and 
state  his  claim.     It  is   made  on  affidavits,  which 
must  show  that  the  party  taking  out  the  summons  is 
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not  personally  interested  in  the  subject-matter ;  that 
it  is  claimed  by  a  third  person,  who  is  expected  to 
sue;  and  that  the  party  applying  is  not  colluding 
with  the  third  party,  but  is  ready  to  bring  the 
subject-matter  into  court 

When  If   the   claimant   does   not  appear  his  claim   is 

barred.  barred ;  if  he  does  the  judge  can  act  as  in  the  case 
of  an  interpleader  by  a  sheriff,  or  may  order  him  to 
be  defendant  in  the  action  pending  against  the 
applicant.  Notice  can  be  given  to  cross-examine 
any  witness  upon  his  affidavit,  upon  the  application 
of  either  party,  but  in  the  bustle  of  judges'  chambers 
such  a  course  cannot  be  pursued  with  advantage.  In 
all  cases  now,  under  Oi*der  54,  r.  2,  a  master  has 
jurisdiction  in  interpleader;  and  as  he  can  order  a 
sale  his  jurisdiction  is  important;  but  it  is  not 
thought  that  the  practice  in  it  is  otherwise  materially 
affected  by  the  new  Rules.  0,  67  ought,  however,  to 
be  consulted  as  points  arise  in  practice. 

CosU.  As  to  the  costs  of  an  interpleader  the  custom  of 

the  masters  generally  was  not  to  give  a  sheriff  costs. 
See  however  In  re  Streeiev,  Ex  parte  Mm^ns,  19  Ch. 
D.  216,  where  Jessel,  M.R.,  distinctly  states  that 
these  costs  are  in  the  discretion  of  the  Court ;  and 
Ex  parte  Webster ,  In  re  Morns,  22  Ch.  D.  136,  where 
they  were  given  at  the  trial  of  an  interpleader  in 
bankruptcy.  It  is  difficult,  therefore,  to  see  the 
principle  upon  which  costs  were  refused. 

William  V.     The  Court  of  Appeal  had  power  under  Order  40, 
^'^'     r.  10,  to  order  judgment  in  an  interpleader  issue  to 
be  entered  for  the  execution  creditor  without  direct- 
ing a  new  trial  in  certain  cases:  Williams  v.  Mcrcier, 
9  Q.  B.  D.  337. 
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By  section  26,  sub-section  8,  of  the  Judicature  Act,  ^°?*^*^ 
1873,  an  injunction,  receiver,  or  mandamus  can  be  s.  25,  rob- 
granted  by  an  interlocutory  order  of  the  Court  in  all "'  ^* 
cases,  and  upon  such  terms  as  the  Court  thinks  right. 

Under  this  sub-section  a  receiver  can  be  appointed  Interim  ro- 

•  •        ccivcr  bv 

ex  parte  by  the  defendant  in  a  partnership  action,  defendant 
although  the  plaintiff  had  asked  for  the  appointment 
of  one  in   his  writ  but  had   not  applied  for  the 
appointment  of  a  receiver  by  motion :  Hick  v.  Lock- 
wood,  W.  N.  48,  1883. 

Neither  an  injunction  nor  a  receiver  can  be  ob- WntmiMt 
tained  except  after  the  issue  of  a  writ  in  an  action, 
and  if  they  form  a  substantial  part  of  the  plaintiff's 
claim  for  relief  they  should  be  asked  for  in  the  writ. 
The  jurisdiction  vested  in  the  High  Court  is  practi- 
caUy  unlimited,  and  can  be  exercised  by  any  judge 
in  any  case  in  which  it  is  right  and  just  to  do  so, 
having  regard  to  settled  legal  reasons  and  principles. 
For  instance  an  injunction  can  be  granted  to  restrain  ExAmpIea 
a  defendant  from  ceasing  to  pump  water  out  of  ations. 
mine,  or  by  a  director  against  his  co-directors,  to 
restrain  them  from  wrongfully  excluding  him  from 
acting  as  a  director.     Where  an  interim  injunction  Interim  in* 
is  granted  over  the  next  motion  day,  or  until  further  oW  next 
order,  it  signifies  that  the  injunction  may  be  dis-^*^**^ 
solved  before  the  day  fixed,  but  cannot  be  extended 
beyond  that  period  except  with  the  leave  of  the 
Court:  Bolton  v.  London  School  Board,  7  Ch.  D. 
766.     But  a  proceeding  pending  in  one  Court  cannot  One  Court 
be  restrained  by  the  injunction  of  another  Court  :^J^ 
Wright  v.  Redgrave,  11  Ch.  D.  24 ;  and  the  Judica-  another, 
ture  Act  has  not  altered  the  principles  on  which  the 
Court  acts  in  granting  injunctions :  Oaskin  v.  Bates, 
13  Ch.  D.  324.    See  p.  57. 
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An  injunction  may  be  granted  at  the  hearing  of 
an  action  that  would  not  be  granted  upon  an  inter- 
locutory application,  and  a  good  way  for  a  defendant 
to  avoid  an  interlocutory  injunction  is  to  give  an 
undertaking  to  abide  by  any  order  the  Court  may 
make  at  the  hearing.  As  to  when  an  injunction  is 
brought  in  the  face  of  an  undertaking,  see  Carunclio 
V.  Highmoor,  L.  J.  Notefs,  p.  15,  Feb.  10,  1883;  and 
as  to  injunction,  see  0, 60,  rr.  6,  11,  12. 

2^*^'"  An  undei-taking  to  abide  by  any  order  which  the 

Court  may  make  as  to  damnges  or  otherwise,  is  often 
ordered  to  be  given  by  the  party  getting  an  inter- 
locutory injunction,  and  it  behoves  him  when  apply- 
ing to  consider  well  whether  it  is  worth  his  while 
to  take  it  on  these  terms.  There  is  not  the  same 
danger  in  the  case  of  the  appointment  of  a  receiver 
upon  an  interlocutory  application;  although  upon 
such  appointment  (especially  if  made  without 
security,  which  it  never  is  unless  the  pereon  ap- 
pointed is  deeply  interested  in  the  proper  manage- 
ment of  the  property)  an  undertaking  is  often 
required  to  deal  with  it  only  under  the  direction 
of  the  Court,  and  to  abide  by  any  order  subsequently 

Enforce-  made  as  to  damages.  In  order  to  enforce  an  under- 
taking as  to  damages,  there  must  be  no  delay :  Ex 
parte  Hall,  W.  N.  1883,  96.    See  p.  9. 

Receiver        Unless  a  receiver  is  appointed  without  security,  he 
**^     '     is  not  constituted  receiver  till  he  has  given  security : 
Edwards  v.  Edwards,  2  Ch.  D.  291. 

Guarantee      Carpenter  V.  Solicitor  to  the  Treasury,  31  W.  R 
Society.      2Qg^  -g  gj^  authority  that  the  Guarantee  Society  is  a 

sufficient  surety  to  the  bond  given  by  an  adminis- 
trator, notwithstanding  that  the  bond  is  limited  to 
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its  capital;  and  therefore  it  is  infeiTed  that  the 
security  of  that  society  would  be  sufficient  in  the 
case  of  a  receiver. 

The  appointment  of  a  member  of  the  firm  of  the  Plaintiff** 

BOllCltoi'  8 

plaintiff's  solicitors  as  receiver  is  improper,  as  the  partner 
receiver's  accounts  cannot  in  such  a  case  be  properly  *^^^^^  ^ 

r     r      J  receiver. 

checked :  AUen  v.  Lloyd,  12  Ch.  D.  447.  Indeed 
even  a  party  in  an  action  should  not,  except  in  an 
extreme  case,  be  appointed  a  receiver  without  the 
consent  of  the  other  party. 

The  judge  in  whose  court  the  writ  is  issued  should 
be  applied  to  to  grant  the  receiver,  but  in  a  case  in 
which  his  judgment  was  appealed,  and  a  receiver 
needed  after  such  appeal,  the  application  was  made 
to  the  Court  of  Appeal  without  any  previous  appli- 
cation to  the  Divisional  Court  or  a  judge :  Hyde  v. 
Warden,  1  Ex.  D.  309.  And  if  a  receiver  is  required  When 
of  an  equity  of  redemption  possessed  by  a  defendant,  coSrtap* 
against  whom  the  plaintiff  has  got  a  judgment  and  points, 
issued  execution  but  has  been  unable  to  get  it 
satisfied,  it  should  be  moved  for  in  the  old  action  in 
which  the  judgment  was  obtained :  Smith  v.  Cowell,  SmiUi  v. 
6  Q.  B.  D.  75.  When  a  bankruptcy  and  consequent 
loss  to  a  trust  estate  is  expected,  a  receiver  may  be 
appointed  before  the  service  of  a  writ  in  an  action : 
In  re  H.'s  Estate,  H.  &  H.  1  Ch.  D.  276.  The 
appointment  is  discretionary,  and  the  Court  of 
Appeal  will  not  as  a  rule  interfere.  If  a  receiver 
disobeys  an  order  of  the  Court,  there  is  no  necessity 
to  obtain  leave  to  serve  a  writ  of  sequestration  against 
him. 

The  greatest  necessity  that  there  can  be  for  the  Sequestra- 
appointment  is  when  there  is  apparent  immediate 
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Partner- 
ship ac- 
tions. 


louring 
reference. 


Injunc- 
tion. 


Affidavito 
of  fitnetff. 


Fonnof 
iojuno- 

-18. 


daDger  of  the  destruction  of  the  corpus  of  the  pro- 
perty. When  a  person  is  ordered  to  pay  dividends 
into  court,  a  receiver  of  such  dividends  may  be 
appointed,  and  he  may  be  restrained  from  disposing 
or  dealing  therewith,  although  under  Order  42,  r.  2, 
it  seems  that  the  payment  of  money  into  court  may 
be  enforced  by  attachment  or  sequestration :  Stavger 
Leathcs  v.  Statiger  Leathes,  1882  W.  N.  71. 

Receivers  are  frequently  appointed  in  partnership 
actions.  In  Medwin  v.  Ditcliam,  47  L.  T.  250,  a 
receiver  not  being  also  a  manager  was  appointed, 
although  all  that  the  plaintiff  claimed  was  an  account, 
and  not  a  dissolution  of  the  partnership  (V.-C.  B.). 

The  late  case  of  Halsey  v.  Windham,  1882  W.  N. 
103,  shows  that  an  application  for  a  receiver  and 
injunction  will  be  entertained  even  where  the  plain- 
tiff and  defendant  have  agreed  to  refer  matters  in 
dispute  to  arbitration  by  the  terms  of  their  partner- 
ship deed. 

The  case  of  HiU  v.  Hart  Davies,  21  Ch.  D.  802, 
also  shows  that  an  injunction  can  be  granted  to 
restrain  a  libel  likely  to  injure  a  friendly  society  or 
a  joint  stock  company. 

Affidavits  of  fitness,  which  should  not  be  made 
by  the  solicitor  applying,  In  re  Lome,  S.  J.  416, 
Ap.  21,  1883,  of  the  person  proposed  as  receiver 
are  required,  unless  he  is  a  party  to  the  action, 
and  an  application  may  be  made  to  remove  him 
for  misconduct.  With  regard  to  injunctions,  it 
need  only  be  said  further,  that  too  great  care 
cannot  be  taken  in  the  form  in  which  they  are 
drawn  up  and  the  parties  against  whom  they  are 
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directed,  as  an  attachment  will  not  be  granted 
except  upon  a  palpable  refusal  by  a  person  himself 
plainly  ordered  to  obey  a  clear  command.  Where 
tliere  is  any  ambiguity,  he  will  get  the  benefit  of 
the  doubt.  This  not  unfrequently  happens  in  the 
case  of  interlocutory  injunctions. 

An  application  of  importance  that  some  few  re-  Certiorari, 
marks  should  be  made  upon  is  that  for  the  old  writ 
of  certiorari.     It  commands  the  judge  of  an  inferior 
Court   to   send  the  record  to  a  specified  superior 
Court.     It  removes   only  the   particular   action  in 
which  it  is  issued,  and  must  be  made  returnable  on 
a  day  certain  in  term,  and  is  usually  only  applied  for  Defendant 
by  the  defendant,  except  after  judgment ;  when  if  a  fppUes  for. 
defendant  has  no  goods  within  the  jurisdiction  of  the  When 
Court  which  granted  the  judgment  (which  must  bo  P^*^*^^' 
for  over  £20),  the  plaintiff  may  often  with  advantage 
remove  it  by  certiorari,  but  no  action  can  be  brought 
upon  it. 

This  writ  is  now  chiefly  used  in  criminal  cases,  Co8t«. 
and  16  Vict.  c.  30,  S.  6,  extended  older  statutes  as 
to  the  costs  of  it,  and  enacted  that  whenever,  in 
order  to  remove  an  indictment,  it  was  awarded  at 
the  instance  of  a  defendant,  the  recognizance  by 
law  required  to  be  entered  into  before  the  issue  of 
the  writ  shall  contain  the  further  provision  that 
the  defendant,  if  convicted,  shall  pay  to  the  prose- 
cutor his  costs,  subsequent  to  the  removal  of  such 
indictment. 

It  was  held  in  The  Queen  v,  OasUer,  9  Q.  B.  D. 
132,  that  this  gave  costs  to  a  prosecutor,  whether  he 
was  a  party  grieved  or  injured  under  the  old  Acts  or 
not.     One  or  two  instances  of  its  use  are  now  given. 


256  SOME  OTHER  APPLICATIONS. 

Where  In  The  Queen  v.  Lee,  9  Q.  B.  D.  394,  a  rule  for  a 

son*pro*e-   Certiorari  to  bring  up  and  quash  a  conviction  for 

cntor  and   gelling  bad  meat  by  four  justices,  one  of  whom  was 

a  member  of  the  sanitary  committee  who  directed 

the  town  clerk  to  prosecute,  was  ordered  to  be  made 

absolute.     In  criminal  matters  the  Court  has  no 

When        power  to  give  costs.     The  principle  in  The  Queen  v. 

^^^''^  Lee  must  not  be  confounded  with  that  in  The  Queen 

V.  The  Bishop  of  St  Albans,  9  Q.  B.  D.  454,  because 

Church      in  that  case  a  special  statute  made  the  bishop  pro- 
Discipline        .  1  •    1 
Act,  1840.  meter  and  judge, 

Em-  Where  a  plaintiff  brought  in  the  County  Court  an 

L^mty    *^ction  against  his  employers  to  recover  compensation 
Act.  under  43  &  44  Vict.  c.  42  for  an  injury,  and  applied 

for  a  certiorari  to  remove  the  action  into  a  superior 
Court,  it  was  held  that  the  power  of  removal  should 
only  be  exercised  in  very  exceptional  cases :  Munday 
v.  The  Thames  Ironworha  and  Shipbuilding  Co., 
Limited,  10  Q.  B.  D.  59. 

DoUy  in  A  writ  of  certiorari  cannot  be  granted  to  set  aside 
for*S£5.  ^^  award  because  matters  not  legally  the  subject  of 
compensation  had  been  taken  into  account  by  a  jury 
in  assessing  a  claim,  if  the  time  for  setting  it  aside 
has  expired  under  the  Act  under  which  it  was  made 
— e.g.,  The  Lands  Clauses  Consolidation  Act,  1845 : 
The  Queen  v.  Sliemrd,  9  Q.  B.  D.  741. 

Borough         Under  1  Vict.  c.  78,  s.  44,  a  question  relating  to 
"°  an  order  of  the  council  of  any  borough  for  the  pay- 

ment of  money  out  of  the  borough  fund,  may  be 
removed  into  the  Court  by  certiorari.  This  wai$ 
done  in  the  case  of  Reg,  v.  Mayor  and  Corporaiion 
o/Nai^wich,  1882  W.  N.  74. 
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The  late  case  of  The  Queen  v.  Smith,  5  Q.  B.  D.  ^ipeal. 
95,  decided  that  the  Court  of  Appeal  had  jurisdiction 
to  hear  an  appeal  against  the  discharge  of  a  rule  for  a 
certiorari.  But  no  appeal  lies  to  the  Court  of  Appeal  When  n.> 
from  an  order  of  the  Queen's  Bench  Division  making 
absolute  an  order  for  a  certiorari  to  bring  up  and 
quash  an  order  made  by  justices  directing  the  de- 
fendant to  fill  up  an  ash  pit  so  as  to  be  no  longer  a 
nuisance,  for  this  order  was  made  in  a  criminal  cause 
or  matter:  (C.A.)  Reg,  v.  J^hilchurch,  7  Q.  B.  D. 
534 

If  the  defendant  is  in  custody,  a  writ  of  habeas  Habeas 
corpus  must  be  applied  for,  as  the  body  of  the  defen-  ^^"T""* 
dant  cannot  be   removed  by  certiorari.     This  writ 
is  returnable  immediately,  so  the  certiorari  is  used 
where  delay  is  desired.     The  habeas  corpus,  as  also 
the  certiorari,  in  most  cases  issues  as  of  right ;  for 
instance,  where  a  guardian  appointed  by  a  father's  By  guar- 
will,  who  has  a  legal  right   to   the  custody  of  an      "* 
infant,  desires  to  obtain  possession  of  his  ward,  the 
Court  has  no  discretion  to  refuse  it  where  the  appli- 
cant is  a  fit  person,  and  the  child  too  young  to  choose 
for  himself:  In  re  Andrew,  8  Q.  B.  D.  153.     It  isPn«>ner»» 
also  used  to  compel  the  attendance  of  a  prisoner  as  a 
witness.    An  application  has  to  be  made  to  a  judge 
in  chambers,  and    the    circumstances    stated   and 
proved  to  obtain  it.     See,  too,  0.  36,  r.  35. 

Whether  the  Court  of  Appeal  has  any  jurisdiction  Appeal. 
to  entertain  an  appeal  from  the  refusal  of  a  Divisional 
Court  to  issue  a  writ  of  habeas  corpus  on  the  appli- 
cation of  a  person  who  has  been  arrested  for  an  alleged 
extradition  crime,  quaere:  The  Queen  v.  Weil,  9 
Q.  B.  D.  701. 
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App|j=*-  When  parties  diflFer  as  to  the  meaning  of  an  order 
vwymin-  f>^  settled  by  the  registrar,  the  party  who  ia  dis- 
"•**  satisfied  with  the  order  as  settled  should  give  notice 

of  motion  to  rary  the  minutea     The  object  being 

that  the  Court  may  know  how  to  deal  with  the 
Sue  p.  228.  costs  of  the  application :    General  Share  and  Trust 

Co.  V.   Wetley  Brick  mid  Pottei-y  Co.,  20   Ch.  D. 

130. 

itejjiatrar'a  On  the  hearing  of  a  motion  to  vary  the  minutes 
sboiild  be  ^^  ^^  order  the  solicitor  of  the  moving  party  ought  to 
produced,   produce  a  copy  of  the  registrar's  note  of  what  took 

place  when  the  order  was  made :  Robijuon  v.  Local 

Board  for  Barton.  21  Ch.  D.  G31. 

For  in-  An  application  may  be  made  ex  parte  for  instruc- 

utomeui.  tioQS  as  to  the  meaning  of  a  rule:  semble  same  case, 
ing  of  &      where  it  was  done,  as  also  In  re  Clagett,  Fordhani  v. 
Clagett,  20  CK  J).  134. 

Inaunoa  of      When  after  a  decree  has  been  made  in  an  adminis- 

2it^^     tration  action  a  subsequent  will  is  found  disposing 

of  the  estate  in  a  different  way,  and  probate  of  the 

old  will  recalled,  an  application  must  be '  made  for 

an  order  dismissing  the  action :  In  re  Dean,  Dean  v. 

!,  21  Ch.  D.  581. 


Mbbe-  A  rule  is  granted  by  the  Lord  Chancellor  under 

^ri^of  23  &  24  Vict.  c.  116,  8.  6,  caUing  on  a  coroner  to 

show  cause  why  he  should  not  be  removed  from  hb 

office  on  the  ground  of  misconduct :  In  re  Hull,  9 

'.B.  D.  689. 

The  Court  maintains  ita  jurisdiction  over  its  own 
Beers,  and  will  restrain  an  action  against  them  in  a 
■oper  case :  Ex  parte  Dai/,  In  re  PoUer,  W.  N.  1883, 

18. 


SOME  OTHER  APPLICATIONS.  259 

The  foregoing  are  a  few  instances  of  applications 

which  have  been  lately  made  to  the  Courts  about 
which  it  is  not  easy  to  find  anything  of  practical 

use  in  the  books  generally  used.  As  they  have 
been  arbitrarily  chosen  no  system  has  been  aimed 
at  in  their  arrangement.  It  must  however  be  a 
useful  thing  to  note  down  any  application  which 
strikes  the  hearer  or  reader  as  being  unusual.  It 
wiU  then  serve  him  as  a  precedent  if  followed  in  a 
proper  case.  Any  judicial  observation  as  to  procedure  Opposed 
should  be  noted  up,  as  for  instance  that  of  the  Court  ^ 
of  Appeal  in  The  Devon  and  Cornwall  Electric  Light 
Co.,  Solrs.  J.,  Feb.  3,  1883,  p.  215,  that  all  that  is 
required  to  prevent  a  petition  being  taken  as  un- 
opposed is  for  counsel  to  state  that  he  appears  and 
opposes.  If  this  statement  is  challenged  it  is  for  the 
Court  to  decide  whether  the  opposition  is  a  pretext 
or  not:  In  re  The  Capital  Fire  Assurance  Aeeo- 
ciatim,  Sobs.  J.,  Feb.  10,  1883,  p.  235. 

As  to  urgent  applications  in  vacation,  see  0.  63, 
r.  11. 
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CHAPTER  XVIII. 

ox  EXECUTION  AND  ENFORCING  JUDGMENT. — I. 

See  Order  42. 

iMfferent    The  mode  in  which  a  judgment  decree  or  order  is 

orders.       enforced  depends  upon  whether  it  is  (1)  for  the 

recovery  or  payment  of  money ;  (2)  for  the  recovery 

or  delivery  of  the  possession   of  land;  (3)  for  the 

recovery  of  any  property  other  than  land  or  money ; 

(4)  an  order  to  do  any  act  other  than  the  payment  of 
money,  or  in  fact  to  abstain  from  doing  anything;  or 

(5)  for  pa}anent  of  money  into  court ;  as  well  also  as 
upon  the  character  and  position  of  the  party  against 
whom  the  judgment  is  sought  to  be  enforced.    Thus, 

Married  Jn  the  case  of  a  married  woman,  there  could  be  no 
^°"'°-  judgment  against  her  personally,  except  perhaps 
when  she  was  a  trader  in  the  City  of  London  before  the 
Married  Women's  Property  Act ;  but  a  decree  could 
issue  against  her  in  the  form  sanctioned  by  the 
Court  of  Appeal  in  Pike  v.  Fitzgibbon,  17  Ch.  D. 
454,  for  an  inquiry  as  to  the  existence  of  separate 
estate  chargeable  with  the  claim,  and  to  charge  such 
estate,  if  any.  This  was  acted  upon  in  Durrant  v. 
Ricketta  and  Wife,  in  the  Queen's  Bench  Division,  on 
January  12th,  1882.  And  now  a  married  woman  is 
practically  liable  upon  a  judgment  (which  can  be 
obtained  against  her  just  as  against  a  feme  sole)  to 


OK  EXECUTION  AND  ENFOBCINQ  JUDGMENT.  2GI 

the  extent  of  the  separate  estate  which  she  is  not 
prevented  from  anticipating.     Every  person  to  whom  l^me  for 

r  X  %.i  ji  iasue  of 

any  sum  of  money  or  any  costs  are  payable  under  a  execution. 
judgment,  is  entitled  to  issue  execution  immediately 
after  the  judgment  is  duly  entered,  unless  a  period  for 
payment  is  mentioned  in  the  judgment,  or  the  Court 
or  a  judge  stays  execution. 

Previously  to  the  Judicature  Act  at  Common  Law  Befrre 
execution  issued  fourteen  days  after  verdict  unless  Act!*^*  ^^ 
speedy  execution  within  four  days  was  granted  at 
the  trial.    In  Equity  a  lunar  month  was  required  to 
elapse  from  the  entry  of  the  decree,  before  the  issue 
of  a  writ  of  fieri  facias  or  elegit.    A  judgment  or  Juclgment, 
order  for  the  recovery  or  payment  of  money  may  be  e^roed. 
enforced  (a)  by  a  writ  of  fieri  facias ;  (6)  by  a  writ 
of  elegit;  (c)  by  the  attachment  of  debts  due  to  the 
judgment  debtor;  (d)  by  an  order  charging  stock  or 
shares ;  (e)  by  a  writ  of  sequestration ;  (/)  by  committal 
to  prison  for  a  term  not  exceeding  six ,  weeks,  under 
the  Debtors  Act,  1869.    A  judgment  or  order  for  Writs  of 
the  recovery  or  for  the  delivery  of  the  possession  ^*^"  ^^^' 
of  land  is  enforced  by  writ  of  possession ;  but  see 
Order  49.    A  judgment  for  the  recovery  of  anything 
besides  land  or  money,  will  be  enforced  by  (1)  a  writ 
of  delivery ;  (2)  a  writ  of  attachment ;  or  (3)  a  writ 
of  sequestration.    A  judgment  requiring  any  person 
to  do  anything  other  than  make  a  payment  of  money, 
or  to  abstain  from  doing  anything,  may  be  enforced 
by  (1)  a  writ  of  attachment  or  (2)  by  committal  to 
prison  ;  and  a  judgment  for  the  payment  of  money 
into  court  may  be  enforced  by  (1)  a  writ  of  seques- 
tration or  (2)  by  attachment. 

Writs  of  execution,  i.e.,  writs  of  fieri  facias  capias  Attach- 
ment. 
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elegit  sequestration  and  attachment,  are  issued  on 
production  to  the  proper  officer  of  the  judgment,  or 
an  office  copy  thereof,  and  the  officer  is  to  be  satisfied 
that  the  proper  time  has  elapsed  to  entitle  the  judg- 
ment creditor  to  execution.  A  writ  of  attachment 
may  not  be  issued  without  leave  of  the  Court  or  a 

Sec  p.  238.  judge,  to  be  applied  for  on  notice.  The  rule  nisi 
does  not  operate  as  notice,  and  if  it  is  done  away 
with,  notice  will  be  still  more  necessary :  Eynde  v. 
Gould,  9  Q.  B.  D.  335.  Where  a  judgment  is  to  the 
effect  that  any  party  is  entitled  to  relief,  subject  to 
or  upon  the  fulfilment  of  a  condition  or  contingency, 
leave  of  the  Court  or  a  judge  must  be  obtained  before 

Service  of  execution  can  be  issued.  Service  of  the  judgment 
before  writs  of  execution  are  issued,  is  not  required 
in  all  cases,  but  where  required  such  service  must  be 
effected  personally  (unless  otherwise  authorised  by 
the  Court). 

On   a  judgment  for  the  recovery  or  payment  of 
money,  writs  of  fieri  facias  and  elegit  may  be  issued 
immediately  that  judgment  is  entered,  and  without 
When  not  any  service  of  the  judgment     So  upon  a  judgment 
*^  for  the  recovery  of  the  possession  of  land,  a  writ 

of  possession,  and  on  a  judgment  for  the  recovery  of 
property  other  than  land  or  money,  a  writ  of  delivery 
may  be  issued  immediately,  and  without  any  service 
of  the  judgment. 

For  costs  Execution  may  not  issue  upon  an  order  for  pay- 
pl^er.  nient  of  costs  of  an  interpleader  proceeding  until 
fifteen  days  after  notice  of  the  amount  of  costs  ha.s 
been  given  to  the  party  ordered  to  pay  the  same. 
When  however  the  judgment  requires  a  person  to 
pay  money  into  court,  or  to  do  any  act  (other  than 
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the  payment  of  money),  or  to  abstain  from  doing  any 
act,  execution  cannot  be  issued  until  after  the  judg- 
ment has  been  served  and  there  has  been  default  in 
obeying  the  same.  A  writ  of  sequestration  can-  Writ  of 
not  issue  until  after  service  of  the  judgment  and  ^^  ™" 
default  in  payment  according  to  the  terms  of  the 
judgment :  Ex  parte  Nelson,  In  re  Hoare,  1880  W.  N. 
42  ;  but  no  leave  of  a  Court  is  necessary  to  issue 
it  except  in  the  case  of  costs,  when  leave  is  necessary. 
It  issued  in  the  case  of  the  pension  of  a  County 
Court  judge  in  WiUcock  v.  Terrell,  3  Ex.  D.  323. 

And  as  to  pensions  it  may  be  remarked  that  the  Pensions, 
retiring  pension  of  a  judge  of  a  Crown  colony  is 
property  which  vests  in  the  trustee  in  a  bankruptcy, 
under  the  Bankruptcy  Act,  1869,  ss.  15  and  17. 
The  question  of  pensions  being  inalienable  or  not  is 
well  explained  in  Ex  parte  Huggins,  In  re  Htiggina, 
21  Ch.  D.  91. 

Writs  of  fi^  fa.,  ca.  sa.  and   elegit  may  be  sued  Vmiods 
out  at  the  same  time ;  either  all  of  the  same  species  be  isnaed 
in  different  counties,  or  of  different  species,   such  together, 
as  a  fi.  fa.   and  ca.  sa.,  in  the  same   or   different 
counties.    When  one  has  been  effectually  executed, 
nothing  can  be  done  on  another  till  the  first  has  been 
returned.     Execution  may  issue  at  any  time  within  Execution, 
six  years  from  the  entiy  of  the  judgment,  where  no 
change  bas  taken  place  by  death  or  otherwise  in 
the  parties ;  but  after  the  expiration  of  six  years,  or  Leave, 
where  such  change  has  taken  place,  leave  of  the  iieoe»«r>'. 
Court  or  a  judge  to  issue  execution  must  first  be 
obtained.     A    writ    of   execution,    if    unexecuted, 
remains  in  force  for  a  year  from  its  issue ;  but  it  may, 
before  its  expiration,  bo  renewed  by  the  Court,  and 
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a  writ  of  execution  so  renewed  will  have  effect, 

and  be  entitled  to  priority,  according  to   the  time 

Priorities    of  the  original  delivery  of  it;   for  when  two  or 

of  writs.  •.  •       i.    l.l_  J    T  J 

more  writs  against  the  same  person  are  delivered 
to  the  sheriff,  he  must  execute  that  first  whicti 
was  first  delivered  to  him^  that  is  to  say,  he  must 
apply  the  proceeds  of  any  sale  under  them  in  satis- 
faction of  that  writ  which  was  first  delivered  to 
him. 

It  is  not  however  proposed  at  this  place  to  go 
into  the  question  of  priorities  nor  of  the  duties  of  the 
sheriff  in  seizing  goods  under  an  execution,  but  it 
may  be  well  to   mention   the  common  practice  of 
sheriffs'  officers  to  apply  to  the  solicitor  issuing  the 
Solicitor     execution  for  directions.     He  should  be  most  careful 
riveshwiff  ^^^  ^  render  himself  liable  for  giving  directions  to 
directions,  seize  goods  which  are  not  the  property  of  the  debtor; 
all  responsibility  should  be  left  to  the  sheriff.     This 
matter  was  well  ventilated  in  Smith  v.  KerU  <t  Sonff, 
1882  W.  N.  54,  and  the  importance  to  the  solicitor 
aud  his  client  of  exercising  discretion  in  it  is  there 
Smithy,     exemplified.     See  also  particularly  Smith  v.  Keal, 
^'^'         (C.A.)  9  Q.  B.  D.  351,  where  Jessel,  M.  R,  explained 
what  is  the  solicitor's  duty  and  what  the  sheriff's  with 
reference  to  a  fi.  fa.    Bobei^  v.  Deaths  8  Q.  B.  D. 
319,   is   another    instance    of   enforcing   judgment 
wrongly.     While  every  exertion  should  of  course  be 
strained  to  get  the  fruits  of  a  judgment,  yet  it  is  most 
impolitic  to  attempt  to  get  what  the  judgment  credi- 
tor is  not  entitled  to,  as  the  debtor  having  nothing 
to  lose  will  prove  a  dangerous  antagonist;  and  being 
of  course  very  hostile,  will  take  advantage  of  the 
slightest  wrong  doing  on  the  part  of  his  opponent ; 
the  result  of  which  may  be  the  losing  of  money  by 
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attempting  to  utilize  a  judgment  instead  of  gaining 
anytliing  by  it. 

After  the  decision  in  Ex  parte  Abbott,  In  re  Gour-  Elegit 
lay,  15  Ch.  D.  447,  in  which  case  section  87  of  the 
Bankruptcy  Act,  1869,  was  held  not  to  apply  to  a 
seizure  of  goods  under  a  writ  of  elegit,  the  number 
of  writs  of  elegit  considerably  increased,  as  it  became 
the  practice  to  use  that  writ  in  almost  all  cases  where 
the  amount  of  the  judgment  debt  exceeded  £50. 
Bacon,  V.-C,  in  Ex  parte  Sidger,  In  re  Chinn,  50 
L.  J.  R  Ch.  687,  also  reported  17  Ch.  839,  held  that 
a  seizure  under  a  writ  of  elegit  of  goods  only,  does 
not  bring  the  execution  within  the  protection  of  section 
95,  sub-section  2,  of  the  Bankruptcy  Act,  1869 ;  and 
therefore  when  goods  only  (not  land)  of  an  execution 
debtor  had  been  seized  by  the  sheriff  under  a  writ  of 
elegit  after  the  date,  though  without  notice  of  the 
act  of  bankruptcy,  and  before  the  order  of  adjudi- 
cation, that  the  execution  creditor  was  not  a  secured 
creditor ;  and  that  the  goods  belonged  to  the  trustee 
in  bankruptcy  by  virtue  of  the  doctrine  of  relation 
back.    The  considered  judgment  of  the  Court  of 
Appeal,  delivered  by  the  Lord   Chancellor,  In  re 
Bannister,  Ex  parte  Vale,  50  L.  J.  Ch.  797,  also 
reported  18  Ch.  D.  157,  should  be  consulted  on  this 
subject. 

It  has  been  already  said  that  one  of  the  modes  Atuch- 

ment  ox 

provided  for  enforcing  a  judgment  or  order  for  the  debts. 
recovery  by  or  payment  to  any  person  of  money  is 
by  attaching  the  debts  due  to  the  judgment  debtor. 
For  this  purpose  application  may  be  made  to  the 
Court  or  a  judge  for  an  order  that  the  judgment 
debtor  may  be  orally  examined  as  to  whether  any 
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and  what  debts  are  owing  to  him,  and  for  production 
ExMniiu.  of  his  books  or  documents.  And  the  Court  may, 
jo^ment  "P^"^  *^®  ®^  parte  application  of  the  judgment  credi- 
deUor.  tor,  either  before  or  after  such  oral  examination,  and 
upon  affidavit  by  himself  or  his  solicitor,  order  that 
aU  debts  owing  or  accruing  from  any  other  person 
to  the  judgment  debtor  shall  be  attached  to  answer 
the  judgment  debt  Service  of  such  order  shall  bind 
such  debts  in  the  hands  of  the  third  person  called 
Oanilafaee  the  garnishee.  The  oider  was  an  order  nisi,  and 
oidera.  usually  went  on  to  order  the  garnishee  to  appear 
and  show  cause  why  he  should  not  pay  the  judgment 
creditor  the  debt  due  from  him  to  the  judgment 
debtor,  or  so  much  thereof  as  might  be  sufficient  to 
satisfy  the  judgment  debt.  The  garnishee  may  pay 
into  court  the  amount  due  from  him  to  the  judgment 
debtor,  or  an  amount  equal  to  the  judgment  debt, 
and  such  payment  will  be  a  valid  dischaige  to  him 
as  against  the  judgment  debtor,  even  though  such 
proceedings  may  be  set  aside  or  the  judgment 
reversed.  If  the  garnishee  does  not  either  pay  into 
court  or  dispute  the  debt  due,  or  if  he  does  not 
appear  upon  summons,  then  the  Court  or  judge  may 
order  execution  to  issue  to  levy  the  amount.  If  the 
garnishee  disputes  his  liability,  the  Court  may  order 
that  any  issue  or  question  necessary  for  determining 
his  liability  be  tried  or  determined ;  or  if  it  is  sug- 
gested by  the  garnishee  that  the  debt  sought  to  be 
Thifd  per-  attached  belongs  to  some  third  person,  or  that  any 
^^^  third  person  has  a  lien  or  charge  upon  it^  the  Court 
may  order  such  third  person  to  appear  and  state  the 
nature  and  particulars  of  his  claim  to  such  debt.  And 
after  hearing  the  allegations  of  such  third  person, 
and  of  any  other  person  whom  by  the  same  or  any 
subsequent  order  the  Court  or  judge  may  order  to 
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appear,  or  in  the  case  of  such  third  person  not 
appearing,  the  Court  or  a  judge  may  (1)  order  execu- 
tion to  iflsue  to  levy  the  amount  due  from  such 
garnishee;  (2)  order  any  issue  or  question  to  be 
tried;  (3)  bar  the  claim  of  duch  third  person;  or 
(4)  make  such  other  order  as  the  Court  or  the  judge 
shall  think  fit^  upon  such  terms  in  all  cases  in  respect 
to  the  lien  or  chaxge  (if  any)  of  such  third  person, 
and  to  costs,  as  the  Court  or  the  judge  shall  think 
reasonable. 

The  question.  What  is  a  debt  due  or  accruing  to  ^^  ^^^ 
the  judgment  creditor  which  is  capable  of  attach-  mg. 
ment  was  very  elaborately  and  ably  argued  in  a 
recent  case,  HowM  v.   The  Metropolitan  District 
Ry.  Co,,  L.  J.  R.  51  Ch.  D.  158,  and  in  it  all  the 
previous  cases    are   discussed.     The    late  case  of 
Oordon  v.  Jennings,  9  Q.  B.  D.  45,  decided  that  the 
salaiy  of  a  secretary  could  be  attached,  if  actually 
due,  notwithstanding  the  Wages  Attachment  Aboli-  ?JW 
tion  Act,  1870.    It  must  not  be  forgotten  too  that  ment  Abo. 
there  are  salaries  and  pensions  which  are  assignable.  ^*^**°  ^^ 
In  fact  the  true  rule  is  that  salaries  and  pensions 
are  assignable  except  when  it  would  be   contrary 
to  public  policy,  as  where  payments  are  made  to 
induce  persons  to  keep  themselves  ready  for  the 
service  of  the  Crown,  as  the  half-pay  of  officers 
in  the  army  or  navy,  or  payments  for  actual  ser- 
vice rendered  to  the  Crown;  or  pensions  like  the 
retiring  allowance  to  a  beneficed  clergyman,  which 
are  by  statute  expressly  made  not  assignable.    In 
Ex  parte  Huggins,  In  re  Huggins,  20  Ch.  D.  91, 
the  salary  of  a  retired  judge  of  a  Crown  colony  was 
held  to  be  property  which  vests  in  the  trustee  in 
bankruptcy.    But  an  equitable  interest,  such  ajs  a  Equitable 
share  of  income  from  a  trust  fund  when  nothing  is  due      ^^ 
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under  it,  cannot  be  attached.  See  Webb  v.  Sienton, 
Solre.  J.,  June  16, 1883,  p.  698 ;  W.  N.  1883,  p.  108. 
Nor  can  a  debt  due  from  a  partnership  firm  de- 
scribed by  its  partnership  name :  Walker  v.  Rocke,  6 
Q.  B.  D.  632. 

It  is  strange  that  the  useful  provision  for  the 
examination  of  a  judgment  debtor  as  to  the  debts 
owing  to  him  is  not  more  generally  used  in  practice.  If 
the  examination  were  effectually  conducted  some  in- 
formation which  would  benefit  the  judgment  creditor 
would  probably  be  elicited  by  it. 

Another  way  of  making  a  judgment  debtor  pay  if 
he  possibly  can,  is  by  taking  out  a  debtor's  summons 
against  him.  It  is  not  right  to  resort  to  this  means 
unless  a  fi.  fa.  or  elegit  has  already  been  issued 
against  him,  and  there  has  been  a  return  of  no 
goods ;  but  in  such  a  case  it  is  quite  legitimate,  and 
will  probably  either  cause  payment  to  be  made,  or  the 
non-payment  under  it  will  become  an  act  of  bank- 
ruptcy upon  which  the  debtor  can  afterwards  be 
adjudicated  bankrupt. 

The  proceedings  for  obtaining  an  order  charging 
stock  or  shares  are  prescribed  and  their  effect  pro- 
vided for  by  the  1  &  2  Vict  c.  110,  ss.  14  &  15, 
and  4  Vict.  c.  82,  s.  1.  It  may  be  stated  generally, 
that  when  a  judgment  debtor  has  Government  stock, 
funds,  or  annuities,  or  any  stock  or  shares  of  or  in 
any  public  company  in  England  (whether  incor- 
porated or  not),  standing  in  his  name  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for  him, 
a  judge  may,  on  the  application  of  the  judgment 
creditor  ex  parte,  make  an  order  nisi  that  such 
stock,  &;c.,  shall  stand  charged  with  the  payment  of 
After  ser*  the  amount  of  the  judgment.  Service  of  such  order 
transfer.     ^^^^  restrain  the   Governor  and  Company  of  the 
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Bank  of  England,  or  public  company,  from  permit- 
ting a  transfer  of  the  stock.      The  order  is  made 
absolute,  unless  the  judgment  debtor  shows  sufficient 
cause  to  the  contrary.    The  order  nisi  entitles  the 
judgment  creditor  to  all  such  remedies  as  he  would 
have  been  entitled  to  if  a  charge  had  been  made 
in  his  £Btvour  by  the  judgment  debtor,  but  he  cannot 
take  proceedings  to  have  the  benefit  of  it  until 
after  the  expiration  of  six  months  from  the  date  of 
the  order.    Section  1  of  3  &  4  Vict  c.  82  extends  the  »«▼«• 
power  of  charging  to  reversionary  interests,  and  the  irter^sts. 
annual  produce  as  well  as  the  principal  and  funds 
standing  in  the  name  of  the  Accountant-Oeneral  as 
trustee  for  the  judgment  debtor.     Under  the  new 
Rules  the  rule  nisi  is  abolished.    See  p.  97. 

As  to  the  interest  in  stock  vested  in  trustees  for  Stock 
a  judgment  debtor  and  others  which  is  chargeable,  trastees. 
see  The  SovuOi  Western  Loan  and  DiacovM  Co.  v. 
Robertson,  8  Q.  B.  D.  17. 

Order  46,  r.  2a,  et  seq.,  sufficiently  explain  the  Duftringas. 
use  of  the  writ  of  distringas.    These  rules  came  into 
operation  in  April,  1880.    See  also  In  re  Blaksley, 
Sobs.  J.,  April  21, 1883,  p.  418. 

Where  judgment  has  been  recovered  against  a  ^^^gBienU 
partnership  firm  in  the  name  of  the  firm  the  plaintiff  firma. 
may  bring  an  action  on  the  judgment  against  the 
individual  members  of  the  firm,  and  is  not  confined 
to  the  remedy  given  by  Order  42,  r.  8 :  Clark  v. 
CvUen,  9  Q.  B.  D.  355.  See  also  Ex  parte  Yotmg, 
19  Ch.  D.  124. 

There  now  remains  the  ca.  sa.  to  be  mentioned.  ^'^  »• 
Since  the  abolition  of  imprisonment  for  debt,  this 
mode  of  enforcing  judgment  has  become  the  last 
means  resorted  to  by  the  plaintiff  to  recover  a  debt. 
After  he  has  issued  one  Qr  more  of  the  other  writs 
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of  execution  to  find  perhaps  that    although    the 
judgment  debtor  is  carrying  on  business  upon  large 
premises,  and  possibly  occupying  a  country  house  as 
well,  he  has  ''no  goods;"  he  may  yet  discover  that 
it  is  difficult  or  even  impossible  to  satisfy  the  judge 
that  the  debtor  either  has  or  has  had  since  the  date 
of  the  judgment  the  means  to  satisfy  it,  and  has  re- 
fused or  neglected  or  still  refuses  or  neglects  to  do  so ; 
and  this  is  necessary  before  he  can  obtain  an  order  to 
Inatance     commit  him  to  prison.    In  a  recent  case,  a  firm  of 
wholesale  merchants  sued  a  retail  tradesman,  who 
carries  on  business  in  a  house  in  London  at  a  rental 
of  £60,  and  the  defendant  resisted  the  action  on 
the  ground  that  the  period  of  credit  had  not  expired 
until  the  day  previous  to  that  fixed  for  the  trial, 
when  his  solicitor  consented  to  judgment.  Judgment 
was  signed  and  the  costs  taxed,  and  in  default  of 
payment  execution  issued.     It  was  then  found  that 
several  executions  had  priority,  and  the  landlord 
claimed  a  year's  rent^  while  there  were  not  sufficient 
goods  to  pay  the  landlord.    It  was  ascertained  that 
it  was  a  custom  with  certain  persons  in  the  defen- 
dant's trade  to  transfer  goods  from  one  to  another, 
when  one  was  likely  to  be  more  pressed  than  another, 
and  constantly  to  be  in  arrear  with  rent  for  twelve 
months.    Three  weeks  after  execution  a  summons  to 
obtain  the  defendant's  committal  was  dismissed,  not- 
withstanding that  evidence  of  trading  employment 
of  workmen,  &c.,  was  given ;  the  learned  judge  re- 
marking that  the  defendant  had  not  been  given  time 
to  satisfy  the  judgment.    And  neither  the  judgment 
debt  nor  the  costs  have  been  paid  to  this  day;  and 
yet  the  defendant  continues  to  carry  on  his  business 
as  before.    He  had  kept  the  plaintiffs  at  bay  four 
months,  and  had  caused  them  to  run  up  a  bill  of 
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casta  This  case  is  an  illustration  of  the  difficulty  in 
enforcing  a  judgment  by  the  aid  of  a  ca.  aa.  Here 
we  have  one  of  the  many  wise  changes  now  proposed 
to  be  introduced  for  the  first  time.  Debtor's  sum- 
monses may  some  day  be  heard  in  the  Bankruptcy 
Court ;  and  the  Law  Society's  Committee  have  sug- 
gested^  with  practical  sagacity,  that  the  onus  of  proof 
of  want  of  means  should  be  thrown  upon  the  debtor. 
In  the  face  of  cases  like  Chard  Bros.  v.  Jervia,  which 
has  been  referred  to,  can  this  suggestion  long  be 
resisted  ? 

Another  mode  of  enforcing  judgment,  which  is  not  Equiuble 
resorted  to  nearly  as  much  as  might  have  been 
expected,  is  that  called  equitable  execution.  It  only 
applies  when  the  debtor  is  possessed  of  some  equity 
or  equities  of  redemption,  and  the  judgment  creditor 
has  issued  execution  by  elegit,  and  there  has  been  a 
return  of  no  goods.  It  ia  easy  to  imagine  the  case  of 
a  debtor,  originally  a  man  of  property,  who  has  mort- 
gaged  all  his  estate,  and  who  yet  from  having  the  equity 
redemption  may  be  worth  something — at  all  events, 
this  may  be  the  only  thing  out  of  which  the  debt  can 
be  satisfied.  To  get  equitable  execution,  there  should  Beoeiver 
be  an  application  for  a  receiver ;  if  possible  in  the 
original  action ;  or  a  writ  can  be  issued  in  the  Chan- 
cery Division,  to  have  it  declared  that,  under  his 
judgment,  the  plaintiff  is  entitled  to  a  charge  upon 
all  the  lands  and  hereditaments  whereof  the  defen- 
dant is  possessed  or  entitled  for  any  estate  or  interest 
in  equity  or  at  law,  whether  in  possession,  reversion, 
remainder,  or  expectancy,  and  in  particular  upon  his 
estate  and  interest  in  any  hereditaments  he  may  be 
shown  to  have  the  equity  of  redemption  of;  and  to 
have  such  sale  enforced  by  sale,  foreclosure  or  de- 
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livery  in  execution  or  otherwise,  as  the  Court  may 
direct.  One  of  the  last  cases  upon  this  subject  is 
Smith  V.  CowM,  6  Q.  6.  D.  75  ;  but  the  most  useful 
one  is  the  Anglo-Italian  Bank  v.  Daviea,  9  Ch.  D* 
275.  The  importance  of  the  subject  upon  which 
this  chapter  treats  cannot  be  overrated,  but  want  of 
space  has  made  it  necessary  to  omit  many  cases 
which  would  have  illustrated  the  statements  con- 
tained in  it. 


Judgment       A  judgment  for  the  recovery  or  delivery  of  pos- 
very  of      session  of  land  is  enforced  by  writ  of  possession : 
possetrioiL  Order  42,  r.  8 ;  but  an  order  for  foreclosure  absolute 
does  not  make  the  plaintifiP  entitled  to  this :  Wood  v. 
Fom  of    Wheater,  22  Ch.  D.  281.    When  at  the  trial  of  a  fore- 
sale  in      closure  action  a  sale  is  asked  for,  and  the  mortgagor 
fomaoflure  ^QQg  jjq^  appear,  an  account  of  what  is  due  to  the 
plaintiff  is  ordered  to  be  taken,  and  then  the  judg- 
ment goes  on  "  that  so  much  of  the  property  be  sold 
as  will  be  sufficient  to  satisfy  the  debt":  Wade  v. 
Wilson,  22  Ch.  D.  235. 


AttMh-  On  the  attachment  of  moneys  generally,  the  case 

monejs.  of  In  re  Cowan* 8  Estate,  14  Ch.  D.  638,  and  the 
remarks  of  Y.-C.  Hall  therein  as  to  the  paucity 
of  cases  on  this  subject,  may  be  studied  with  advan- 
tage. 

Seqneitra-      As  regards  sequestration,  Miller  v.  Euddlestone, 
^"^  22  Ch.  D.  233,  decided  that  where  it  had  issued 

against  a  man  his  balance  at  his  bankers  might  be 
attached  under  it,  and  that  the  Court  had  jurisdic- 
tion to  order  the  bankers  to  verify  and  pay  the 
balance  to  the  sequestrated  account 
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CHAPTER  XIX. 

ENFORCINa  JUDOMENT. — ^11. 

It  is  now  proposed  to  consider  what  seems  still  to  be  In  jtidg- 
a  want  in  our  judicial  system,  viz.,  some  means  of  "^g^""* 
making  a  judgment  debtor  who  can  pay,  do  so  as  oniw  of 
quickly  as  possible.    The  Incorporated  Law  Society's  Ranged. 
Committee  being  practical  men,  touch  upon  this  in 
their  resolution,  "that  a  uniform  procedure  in  all 
Courts  should  be  adopted  as  to  judgment  summonses, 
casting  the  onu<)  of  proof  of  want  of  means  on  the 
judgment  debtor."     This  however  does  not  go  far 
enough.    A  judgment  debtor  for  any  sum  over  £100, 
so  far  from  being  really  an  object  of  pity,  is  either  a 
person  who  does  not  know  when  he  is  beaten,  or  a 
man  with  sufficient  self-reliance  and  obstinacy  to  try 
to  fight  against  the  law  of  the  land. 

It  is  thought  that  a  different  system  should  apply  SnuOl 
to  small  and  large  judgment  debts.    For  in  the  case  ^ 
of  a  debt  of  a  substantial  kind,  it  is  a  great  hardship 
that  the  debtor  should  not  either  pay  at  once,  or  give 
security  for  payment  by  instalments,  or  else  be  made 
a  bankrupt  inexpensively  and  at  once. 

Without  wishing  to  attempt  to  deal  with  the  faults  Bank- 
of  our  bankruptcy  system,  which  must  be  apparent  ^^. 

n3 
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to  all,  especially  as  Mr.  Chamberlain's  new  bill 
appears  to  deal  with  many  of  them,  it  is  pretty 
plain  that  no  man  who  has  exhausted  all  his  other 
remedies  to  get  in  a  debt  of  £100,  will  spend  £20  or 
£30  more  to  make  the  debtor  a  bankrupt,  unless  he 
is  actuated  by  feelings  of  personal  dislike  to  him — ^ 
in  other  words,  he  will  not  do  so  as  a  matter  of 
business. 


The  mar-  Let  US  take  a  case  which  frequently  occurs  in 
ne^t^&ui  P"^^i^'  ^  married  man,  a  partner  in  a  business 
which  does  not  require  credit,  is  a  judgment  debtor 
for  £100.  The  office  furniture  of  course  belongs  to 
the  partnership,  and  the  furniture  at  his  private 
house  is  in  settlement.  Supposing  his  chattel  in- 
terest in  the  office  furniture,  &c.,  is  put  up  for  sale, 
the  partner  buys  it  for  a  nominal  sum,  which  is 
eaten  up  by  the  costs  of  the  sheriff — another  relic  of 
past  barbarity — or  the  debtor  puts  on  a  petition,  the 
result  of  which  is  a  liquidation ;  and  eighteen-pence 
in  the  pound,  payable  by  instalments,  secured  by 
bills  accepted  by  himself,  is  the  dividend  declared. 
Why  should  not  the  non-payment  of  a  judgment  debt 
for  one  month,  or  failure  to  compound  with  the  credi- 
tor, be  in  itself  an  act  of  bankruptcy  ?  Then  none  of 
the  troubles  incident  to  a  debtor's  summons  would 
be  necessary  in  the  case  of  such  a  judgment  debt. 

The  judgment  debtor  then  goes  on  comfortably  in 
England,  in  the  receipt  of  a  good  income  laughing 
at  the  man  who  trusted  him,  and  may  not  have  even 
to  liquidate ;  but  in  India  he  goes  to  prison,  though 
the  judgment  creditor  has  to  pay  him  maintenance 
money  whild  there ;  and  he  cannot  come  out  without 
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filing  his  petition.    Two  apologies  are  usually  made 
for  this  state  of  things. 

A  learned  judge  of  a  small  debts  Court  is  reported  ^^  ^ 
to  say  that  the  system  of  credit  is  the  root  of  all  evil, 
and  that  if  a  man  is  not "  trusted/'  he  cannot  owe 
money.  However  well  the  ready-money  system  may 
work  in  private  life»  it  cannot  be  applied  to  business. 
Men  have  not  capital  enough  to  pay  money  down  for 
stock  which  they  will  not  sell  for  perhaps  a  year; 
and  it  has  not  of  course  anything  to  do  with  a  common 
elass  of  debt,  namely  that  where  money  has  been 
lent  by  Mends  to  a  man  in  acknowledged  temporary 
trouble. 

The  other  apology  is,  that  our  law  theoretically 
has  provided  a  machinery  for  squeezing  the  debtor  as 
diy  as  it  is  right  and  just  that  a  man  should  be 
squeezed ;  and  that  this  machinery  being  worked  by 
a  judge  is  not  likely  to  be  improperly  or  ine£fectually 
applied. 

But  how  often  in  practice  is  a  debtor  examined  as  ExAminft. 
to  what  debts  are  owing  to  him  ?    How  often  is  he  debtor. 
ordered  to  pay  anything  appreciable  a  week  as  he 
should  be,  tod  sent  to  prison  if  he  cannot  prove  that 
he  has  not  had  the  means  upon  the  particular  occasion 
that  he  makes  default  to  pay  the  instalment  ordered* 

A  judgment  creditor  is  looked  upon  at  chambers 
at  present  as  a  person  who,  by  his  own  laches,  has 
got  into  the  difficulty ;  and  latitude  is  granted  to  the 
debtor,  who  in  the  end  never  pays  at  all,  glories  in 
his  escape,  and  becomes  at  length  a  dangerous  person 
preying  on  society  at  large.    Such  a  man  is  generally 
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on  pretty  good  terms  with  the  sheriff's  officers,  anJ 
certainly  proceedings  are  not  carried  out  against  him, 
as  they  should  be,  with  the  utmost  rigour  of  the  law. 
Costs  are  incurred  in  suing  him,  and  the  result  is 
that  too  often  the  criminal  law  is  wrongly  resorted 
to,  instead  of  civil  proceedings,  as  the  only  effectual 
l?ffi«4*y  way  of  compelling   a  settlement      The  result  of 

of  ITBttllUr  *  «» 

receiver  debtors'  summonses  has  been  shown  to  be  unsatis- 
appointed.  fSa^tory,  and  it  is  most  difficult  to  obtain  the  appoint- 
ment of  a  receiver  until,  as  the  judges  say,  the  creditor 
has  exhausted  all  his  proper  common  law  remedies. 
It  is  the  expense  to  which  a  creditor  has  to  put  him- 
self to  get  judgment,  and  after  getting  a  judgment 
to  try  to  get  the  fruits  of  it,  before  any  real  pressure 
is  allowed  by  the  Courts  to  be  put  upon  the  judg- 
ment debtor,  that  prevents  this  dass  of  persons  from 
being  the  marked  men  they  should  be  for  the  protec- 
tion of  society  at  large. 

Beguira-  It  would  perhaps  be  impracticable  for  every  judg- 
iuXmenU  ™6^*  debtor  of  £100  or  more,  who  has  not  paid  or 
compounded  for  the  judgment  debt  within  one  month, 
to  be  obliged  to  affix  to  his  name  some  mark  when 
using  it  in  business,  as  "  limited  "  is  affixed  to  that 
of  a  limited  liability  company ;  but  it  is  idle  to  suppose 
that  the  list  of  judgments  is  searched,  or  will  ever  be 
searched  by  persons  in  trade,  before  dealing  with  a 
man  who  is  a  judgment  debtor.  In  fact  few  judg- 
ments are  now  registered  at  all.  Some  system  by 
which  the  man  who  can  pay  and  won't  pay  must  be 
made  to  pay  is  what  we  want  and  what  we  should 
have.  If  this  proposal  goes  too  far,  let  the  spirit  of 
our  law,  as  regards  imprisonment  for  debt,  have  its 
free  course.  A  man  has  no  business  to  be  able  to 
protect  himself,  by  a  marriage  settlement  for  example. 
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and  then  to  become  a  free  lance  in  trade.  He  should 
be  obliged  to  have  his  letter  of  mark  endorsed.  He 
has  nothing  to  lose  and  everything  to  gain,  and  is  as 
unprincipled  as  the  wildest  speculator  on  the  Stock 
Exchange.  There  no  arrangement  is  allowed  by 
which  his  fellows  have  a  prior  claim  upon  his  assets : 
TompkiTis  v.  Saffery,  3  Ap.  Ca,  213.  Why  should 
the  wife  or  the  partner  of  the  judgment  debtor  be 
favoured  beyond  other  creditors  ? 

But  to  return  to  practical  suggestions.  The  sheriffs'  Sherirs 
work  is  done  by  the  wrong  class  of  men.  They  often 
fraternise  and  collude  with  the  judgment  debtor. 
See  Law  Journal,  loth  October,  1881,  p.  468.  Their 
pay  is  far  too  great.  Greater  publicity  should  be 
given  to  judgments.  The  judgment  debtor  should 
be  made  unable  to  get  credit  from  other  people.  If 
he  has  actually  or  potentially  power  over  money,  he 
should  be  made  to  exercise  it  for  the  benefit  of  his 
judgment  creditor. 

It  is  true  that  no  Court  should  order  a  man  to  do 
what  it  cannot  make  him  do.  It  would  be  idle  to 
order  a  cantatrice  to  fulfil  an  engagement  to  sing,  or 
a  painter,  who  can  earn  £10  a-week  by  his  painting, 
to  paint  even  £5  worth  of  work ;  but  the  former  is 
if  she  has  broken  a  contract,  and  the  latter  should  be 
if  a  judgment  debtor,  restrained  from  selling  his  services 
to  any  one  but  his  creditor,  unless  he  can  come  to 
terms  with  him.  If  legislation  is  not  directed  towards 
supplying  an  omission  in  our  system  of  procedure 
we  too  often  try  to  remedy  it  in  a  wrong  way. 
Sowen,  L.J.,  says  in  Qi^rtz  Hill,  Ac,  v.  Eyre,  31  W. 
R  671,  that  three  kinds  of  abuses  to  get  money  have 
increased  in  number:  police  court  proceedings  to 
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extort  money,  debtors'  summonses,  and  winding-up 
petitions.  As  those  who  are  unfcMrtunate  enough  to 
have  these  instalments  of  torture  applied  to  them 
wrongfully  are  unable  by  want  of  means  to  bring 
actions,  which  certainly  lie,  against  their  tormentors, 
they  are  persisted  in.  Not  only  should  this  be  pre- 
vented, but  other  means  should  be  gken  creditors  of 
enforcing  their  judgments  in  legitimate  ways.  Com- 
pare the  following  cutting  from  a  daily  paper  in  the 
present  year,  which  may,  however,  be  thought  a  rather 
strong  expression  of  judicial  opinion: — 

LORD  MAYOR'S  COURT,  July  7. 
(Before  Mr.  WooDTHORPE  Brandok,  Assistant-Judge.) 
Caution  to  CBEDrroBa — In  several  judgment 
summons  cases  the  debtors  complained  that  the 
plaintiffs  had  gone  to  their  employers,  and  thereby 
imperilled  their  situations. — His  lordship  said  he 
would  not  for  a  moment  tolerate  such  a  proceed- 
ing. Were  a  debtor's  means  of  livelihood  to  be  taken 
away  from  him  because  of  circumstances  over  which, 
probably,  he  had  no  control,  and  was  he  to  be  at  the 
mercy  of  every  rapacious  creditor  ?  So  long  as  he 
(the  learned  judge)  held  a  seat  on  the  Bench  he 
would  set  his  face  determinedly  against  such  a 
system,,  and  in  every  case  where  it  was  proved  that 
the  creditor  had  gone  to  the  debtor's  employer  he 
would  make  an  order  for  one  penny  a  year. 

These  observations  are  of  course  crude,  and  are 
only  offered  to  induce  those  who  have  thought  long 
and  seriously  upon  the  subject  to  offer  practical 
criticisms  upon  them,  that  a  change  may  be  wrought 
which  is  so  much  needed  in  a  direction  unpopular 
it  is  true,  but  none  the  less  requiring  thorough  re- 
organisation. 
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CHAPTER  XX. 

APPEAL. 

The  new  Rules  having  made  no  alteration  in  the 
system  of  procedure  as  to  appeals,  the  practice  under 
them  will  be  the  same  as  that  under  the  Judicature 
Acts. 

First,  then,  it  may  be  observed  that  the  power  of  the  Powen  of 
Court  of  Appeal  is  not  limited  to  allowing  or  refusing  com^ 
an  appeal,  but  that  it  can  give  costs  or  not  just  as  C^ort"- 
a  Court  of  first  instance.    And  although  a  successful 
appellant  generally  gets  his  costs — Memo.,  1  Ch.  D. 
41 — ^this  is  by  no  means  always  the  case,  and  the 
Court  will  go  into  all  the  facts  of  the  case  before  it 
upon  the  mere  question  of  who  should  pay  the  costs 
of  the  appeal.    Thus  Lord  Coleridge;  C.J.,  In  re 
Chapman,  10  Q.  6.  D.  56,  says  that  he  is  very  anxious 
not  to  do  injustice  to  this  particular  appellant,  who 
being  under    the  impression  that  the    14th    rule 
(Costs)  did  not  apply  to  such  a  case  as  that  before 
him,  did  not  do  what  he  might  have  done  when  before 
the  Court  below.    Therefore  although  this  appeal  I>>nma8al 
ought  to  have  been  dismissed  with  costs,  it  was  so  pnjudice 
dismissed  without  prejudice  to  his  making  an  appli-  ^  •ppUca- 
cation  to  the  Court  below.    For  example,  it  is  sub-  Court 
mitted  that  when  there  is  a  reported  case  which  has     ^^* 
not  been  overruled  which  would  appear  to  authorise  Wben  re- 
an  appeal,  the  appellant  will  not  have  to  pay  the  SliJ^. 
costs :  c£  In  re  Butle^a  Wharf  Company,  Anderson  leading. 
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V.  Butler's  l^har/  Company,  21  Ch.  D.  177,  where 
Hall,  y.-C,  said,  "  I  will  not  order  the  liquidator  to 
pay  costs  here,  the  case  which  has  been  referred  to 
being  a  ground  for  making  this  motion." 

Wbere  Jn  Chard  v.  Jervis,  9  Q.  B.  D.  183,  the  costs  of  a 

foaed.  *  successful  appellant  were  refused,  to  mark  the  dis- 
approbation of  the  Court  of  Appeal  of  his  conduct, 
and  because  he  succeeded  upon  evidence  which  was 
not  before  the  Court  below. 

Leave  to  And  when  special  leave  to  appeal  is  granted  it  is 
^^^,^.  liable  at  any  time  to  be  rescinded  with  costs  if  it 
idnded.  contains  any  mis-statement  or  any  concealment  of  facts 
which  ought  to  have  been  disclosed.  In  Muscovite 
Bank  v.  Raynor,  7  Ap.  Ca.  321|  the  appeal  was  heard 
and  allowed  but  without  costs,  as  there  appeared  to  be 
no  intention  to  mislead,  although  there  were  mis-state- 
ments of  fact  which  affected  one  of  the  three  grounds 
upon  which  the  petition  for  leave  to  appeal  relied. 

Interloea*       «  j^  [g  very  important  that  time  and  money  should 

peftis  die-    not  be  wasted  in  appeals  on  interlocutory  matters, 

oonnged.   ^^^  j  y^^y^   therefore  always  set  my  face  against 

appeals  from  the  discretion  of  the  judge  in  matters 

of  procedure,"  said  James,  L.J.,  in  Davy  v.  Garrett,  7 

Ch.  D.  486. 

AppeiJ  a        The  Judicature  Act,  Order  58,  says  that  an  appeal 
re-  eanng.  jg  ^q  j^^  |^  re-hearing  (see  Jessel,  M.R/s,  judgment, 

Quitter  v.  Mapleson,  0  Q.  B.  D.  676),  and  that  it  is 

to  be  by  notice  of  motion  from  the  whole  or  any 
AHorden  specified  part  of  a  judgment  or  order;  and  so  every 
^^I22lable!  order  would  seem  to  be  appealable,  unless  there  is 

some  provision  that  it  is  not  to  be  subject  to  appeal. 

The  onus  lies  on  the  side  asserting  that  an  order 
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cannot  be  appealed  against  to  prove  his  case. 
See  Judicature  Act>  1873,  s.  19,  and  Jessel,  M.R,  In  re 
Chenneli,  Jones  v.  Chem/njdl^  8  Oh.  D.  501 ;  and  in 
Pollock  V.  Rabbits,  21  Ch.  D.  468,  the  same  very 
learned  judge  says,  "A  judge's  order  is  always  subject 
to  appeal  unless  it  is  expressly  forbidden." 

It  must  not  be  forgotten  that  the  Court  of  Appeal  Diwretion 
in  Chancery  does  not  in  general  interfere  with  the  t^J^ 
discretion  of  the  judge  of  first  instance.    Not,  as  was  ^1<^ 
once  remarked  by  James,  L.  J.,  that  it  has  not  com- 
plete jurisdiction  over  such  cases,  or  that  the  decision 
of  the  Court  below  would  not  be  overruled  where 
serious  injustice  would  result  from  it     The  reason 
is  that  the  discretion  of  the  judge  decides  so  many 
interlocutory  applications,  which   if  appealed   con- 
tinually   first   from    the  master  to    the  judge   in 
chambers,  then  from  the  judge  in  chambers  to  the 
Divisional  Court,  and  from  it  to  the  Court  of  Appeal^ 
would  take   up  so   much  time  that  actions  could 
never  be  tried  and  the  expense  would  be  enormous. 
If,  however,  the  judge  has  proceeded  upon  a  wrong  Where 
principle,  the  discretion  he  exercises  is  one  which  he  ^r^g,  ^ 
has  no  power  to  exercise,  and  the  Court  of  Appeal 
is  bound  to  review  his  decision  in  order  to  lay  down 
the  principle   on  which  such  discretion  should  be 
exercised :  Cotton,  L.  J.,  in  Fisher  v.  Owen,  8  Ch.  D. 
653.    He  goes  on  to  say  however  that  the  Court  of  Instanoet. 
Appeal  ought  to  discourage  appeals  from  the  exercise 
of  the  discretion  of  a  judge  when  he  has  gone  upon  a 
right  principle.    See  Chard  v.  Jervis,  9  Q.  B.  D.  181, 
and  Sparroro  v.  HiU,  7  Q.  B.  D.  362,  for  another 
example,  viz.:  as  to  the  way  to  object  on  appeal  to  the 
principle  of  a  taxation  as  opposed  to  the  items  of  it. 
As  to  the  power  of  the  Court  of  Appeal  to  review 
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the  discretion  of  a  judge,  aee  in  particular  Ormerod 
V.  Todmorden  Mill  Co.,  8  Q.  B.  D.  664,  where  the 
Court  was  divided  on  the  point 

Qaei^n  Again  there  may  arise  the  question,  which  may  be 
whether  of  very  considerable  importance,  whether  the  judge 
^^^^  has  any  discretionary  power  in  the  first  instance  at  alL 

As  an  instance  of  this  if  a  judge  of  first  instance 
deprives  a  mortgagee  or  a  trustee  of  his  costs  an 
appeal  lies,  for  such  costs  are  not  in  the  discretion  of 
the  Court,  their  right  being  a  matter  of  contract, 
although  they  may  be  deprived  of  them  for  mis- 
conduct :  Tuimer  v.  Hcmcock,  20  Oh.  D.  306.  And 
see  also  the  provisions  on  this  subject  in  the  new  0.  85. 


Inttaaoe. 


Where 

leave 

neoewaiy. 
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But  besides  orders  in  the  case  of  which  the  judge 
has  a  discretionary  power  which  he  has  exercised, 
and  which  the  Court  does  not  think  it  would  work  a 
serious  injustice  not  to  overrule,  there  are  others 
which  cannot  be  brought  before  the  Court  without 
leave.  For  example  an  order  made  by  consent; 
Jud.  Act,  1873,  s.  49 ;  (consent,  however,  may  be  with- 
drawn before  an  order  is  passed  and  entered :  Rogers 
V.  Horn,  W.  N.  1878,  41,  M.R.)  or  the  summary 
decision  of  an  interpleader  by  a  judge  at  chambers. 
In  Tiimer  v.  Bridgett,  9  Q.  B.  D.  57,  which  was  an 
appeal  from  the  Queen's  Bench  Division  upon  an 
interpleader  summons  referred  from  chambers  to  the 
Court  by  Stephen,  J.,  the  Court  of  Appeal  held  that 
as  no  issue  had  been  directed,  the  Divisional  Court 
had  dealt  with  the  matter  in  a  summary  manner, 
and  that  therefore  the  judgment  of  the  Queen's 
Bench  Division  was  final,  and  there  was  no  right  of 
appeal  Indeed  the  judge  cannot,  even  with  the 
consent  of  the  parties,  give  a  right  of  appeal :  Dodda 
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▼.  Shepherd,  1  Ex.  D.  75 ;  though  aome  doubt  was 
thrown  upon  this  oase  by  Jessel,  MJL,  in  Ex  parte 
Sireeter,  In  re  Morris,  19  Ch.  D.  220,  which  decided 
that  any  order  in  interpleader  made  by  the  chief 
judge  in  bankruptcy  can  be  appealed  from.  See 
however  the  judgment  of  Brett,  L.J^  in  Tv/mer  v. 
BridgeU,  9  Q.  B.  D.  67. 

Another  case  in  which  the  Court  of  Appeal  is  loth  Witness 
to  interfere  is  where  the  evidence  is  ond  and  there 
is  a  conflict,  and  the  judge  of  first  iustance  has  given 
an  opinion  on  one  side.  Then  unless  it  sees  some 
clear  evidence  of  mistake  or  a  gross  miscarriage  of 
justice  it  will  not  interfere :  Jessel,  M.R,  in  Smith  v. 
Chadwick,  20  Ch.  D.  60.  When  there  are  two 
witnesses  against  two  witnesses  who  are  swearing 
exactly  contrary  to  each  other,  and  the  judge  of  first 
instance  who  saw  the  witnesses  says  that  he  believes 
the  two  who  made  one  statement,  and  does' not 
believe  the  other  two,  it  is  not  the  practice  of  the 
Court  of  Appeal  to  overrule  the  decision  of  the  Court 
below.  A  sufficient  note  of  the  cross-examination  of  Practioa 
witnesses  must  be  furnished  to  the  Court  of  Appeal, 
such  as  a  shorthand  note  or  counsel's  note,  or  even 
the  solicitor's  note  verified  by  affidavit.  If  these  can- 
not be  obtained  or  are  lost,  the  Court  of  Appeal  may 
by  way  of  indulgence  allow  the  evidence  to  be  taken 
over  again,  if  a  proper  application  is  made  to  it  to  do 
so :  Ex  parte  Fvrtlt,  In  re  Cowhwm,  19  Ch.  D.  426. 

As  to  leave  to  appeal  after  there  has  been  a  great  Lapae  of 
lapse  of  time,  see  Pearth  v.  Marriott,  22  Ch.  D.  182.  *™®' 

Again,  the  amount  that  will  be  allowed  by  a  taxmg  Witnen'a 
master  to  a  witness  (a   country  solicitor) — ^In  re  •^^"'•*'**« 
Fader,  Ex  parte  Dvckem,  8  Ch.  D.  598— or  for  Feet, 
counsers  fees,  is  a  matter  for  the  master's  discretion, 
-and  the  Court  will  not  interfere  with  it  or  with 
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other  matters  which  are  purely  in  his  discretioii,  as 
iiistructions  for  brief,  copies  of  documents  for  counsel 
and  refreshers,  and  payments  to  witnesses  for  qualify- 
ing themselves :  TurnbuU  v.  Janson,  3  C.  P.  D.  270. 
Indeed  as  to  costs  pure  and  simple,  it  must  be  held 
that  the  Court  of  first  instance  has  absolute  discretion 
over  them ;  to  such  a  degree  as  that  the  Court  of 
Appeal  has  refused  (when  A.  appealed  a  decision 
dismissing  his  bill  without  costs)  an  application^ 
under  Order  58,  r.  6,  by  B.,  that  in  the  event  of  the 
decision  being  upheld,  the  bill  might  be  dismissed 
with  costs.  James,  LJ.,  said  that  the  Court  had  no 
power  to  alter  the  direction  of  the  Vice-Chancellor 
as  to  costs  which  were  entirely  within  his  discretion 
as  section  49  was  imperative,  but  he  dismissed  the 
appeal  with  costs.  An  appeal  lay  as  to  whether  costs 
should  be  taxed  on  the  higher  or  lower  scale;  In  re 
Tarrell,  22  Ch.  D.  473  (C.  A,);  but  query  now.  See 
the  provisions  mentioned  above  in  0.  65. 

Again  there  is  no  appeal  to  the  Court  of  Appeal  in 
the  case  of  an  action  remitted  to  the  County  Court, 
unless  special  leave  to  appeal  is  given:  BovHea  v. 
Drake,  8  Q.  B.  D.  326.  There  is  also  no  appeal  in 
the  case  of  an  order  as  to  costs  only,  or  to  an  order 
made  by  consent    See  p.  282. 

An  order  is  none  the  less  an  order  as  to  costs  only 
because  it  goes  on  to  direct  how  they  are  to  be 
paid,  whether  out  of  a  fund  or  by  an  individual,  or 
by  a  corporation,  or  in  any  other  manner.  Order  55 
provided  what  costs  are  in  the  discretion  of  the  Court, 
and  the  charges  and  expenses  of  trustees  were  not  (nor 
are  they  now)  such  costs:  In  re  ChenvM,  8  Ch.  I).  602. 

An  order  that  a  solicitor  personally  pay  costs 
cannot  be  appealed :  In  re  Milton  Bradfm^d,  W.  N. 
1883, 112. 
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If  the  mode  of  payment  is  indicated  this  makes  it  Trustees* 

charges 

no  less  an  order  as  to  costs  only.     But  where  the  and  ex- 
Court  gave  trustees  their  costs,  charges  and  expenses,  P«™®*- 
this  order  was  held  a  fit  subject  for  appeal.    And 
this  principle  is  still  acted  upon  rigidly.    Jessel,  H.R., 
said,  in  a  late  case :  "  If  we  were  to  vary  the  order 
of  the  Court  below  as  to  costs,  when  an  appeal  on 
the  merits  fails,  we  should  practically  be  allowing  an 
appeal  for  costs  only,  and  appeals  would  be  brought 
nominally  on  the  merits,  but  really  only  for  the 
purpose  of  varying  the  order  as  to  costs.     We  ought 
not  to  depart  from  the  general  rule."   And  Baggallay, 
L.J.,  said:  "I  have  no  doubt  about  the  bona  fide 
character  of  this  appeal,  but  we  must  follow  the  rule 
that  there  shall  be  no  appeal  upon  the  question  of 
costs  only"  (Harpham  v.  Shaddock,  19  Ch.  D.  215). 

A  strong  reason  why  this  course  is  adhered  to  is,  ^'^*^*^ 
because  the  judge  before  whom  the  case  is  first  tried  to  costs. 
can  give  leave  if  he  likes  to  appeal  upon  the  question 
of  costs ;  and  it  is  clear  that  under  Order  58,  r.  5, 
the  Court  of  Appeal  had  no  power  to  do  so,  for  that 
rule  only  gave  power  to  vary  the  decree  in  a  matter 
which  is  the  proper  subject  of  appeal.    The  only  safe 
way  to  appeal  for  costs  where  an  action  has  been  dis- 
missed without  costs  is,  by  obtaining  leave  from  the 
Court  to  appeal  on  the  question  of  costs,  and  this 
application  should  be  made  at  the  time  of  the  dis- 
missal of  the  action;  and  such  leave  will  not  be 
given  on  the  application  of  the  defendant  after  the 
plaintiff  has  given  notice  of  and  has  set  down  an 
appeal  from  the  dismissal  of  his  action :  Bacon,  Y.-C, 
May  V.  Thompson  (2),  1882  W.  N.  53. 

The  late  case  of  Johnstone  v.  Cox,  19  Ch.  D.  18,  ^oiinMant 

V.  Cox, 
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which  may  perhaps  appear  at  first  sight  to  be  an 
exception  to  this  rule  is  not  really  so.  There  an 
appeal  as  to  costs  was  allowed  really  because  the 
Court  below  had  exercised  a  wrong  discretion,  or  in 
other  words  had  acted  upon  a  wrong  principle  in  its 
decision  as  to  costs ;  and  further  than  that,  the  result 
of  the  order  would  have  been  to  sweep  away  the 
entire  fund,  which  was  the  subject-matter  of  the 
suit,  and  this  would  of  course  have  been  as  Jessel, 
M.R,  said,  a  parody  on  the  administration  of  justice. 
There  in  the  Court  below  the  costs  of  an  incum- 
brancer had  not  been  allowed  to  be  added  to  his 
security,  though  there  had  been  nothing  vexatious 
or  unusual  in  his  conduct  The  ignoring  of  the  rule 
as  to  the  costs  of  incumbrancers  being  added  to  their 
securities  would  have  had  the  effect  alluded  to,  and 
so  an  appeal  for  costs  was  allowed. 

That  a  trustee  may  appeal  for  costs  may  perhaps 
be  gathered  from  the  concluding  observations  of 
Jessel,  M.R.,  in  Ex  parte  Wainvrright,  In  re  Wain- 
Wright,  19  Ch.  D.  153,  the  practice  being  that  if  he 
does  nothing  wrong  he  should  have  his  costs,  and 
therefore  it  is  the  principle  upon  which  the  discretion 
of  the  judge  in  the  Coprt  below  has  been  exercised 
which  is  appealed  from,  and  not  the  mere  exercise  of 
it  as  to  costs  in  the  isolated  case  appealed. 


Fresh  caite     Moreover,  the  Court  does  not  allow  an  appellant 
on  sppea    ^  ^^^  ^  ^^^^  altgether  different  from  and  contradic- 
tory to  the  one  at  the  first  hearing,  and  it  will  not 
Jadgment  re-hear  appeals ;  as  a  new  action  to  have  the  judgment 
set  aside  is  the  way  to  get  this  done. 

AH  parties     If  all  the  parties  affected  by  an  appeal  are  not 
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served,  the  Court  will  direct  the  hearing  to  stand  ^  ^ 
over  for  that  purpose. 

When  an  order  is  not  subject  to  an  appeal,  the  Be-hear- 
same  result  cannot  be  arrived  at  indirectly  by  means  ^ 
of  a  re-hearing ;  but  if  it  is,  a  re-hearing  will  be 
ordered  when  that  is  the  more  convenient  course : 
Ex  parte  Streeter,  In  re  Morris,  19  CL  D.  223. 

The  determination  of  appeals  from  inferior  Courts  I'^rom  in- 
by  the  Divisional  Court  under  Judicature  Act,  1873,  Conrtf. 
section  45,  is  final,  unless  special  leave  to  go  to  the 
Court  of  Appeal  is  given  by  the  Divisional  Court. 
Questions  have  often  arisen  as  to  when  a  case  remitted 
from  the  superior  Courts  to  the  County  iOourt  becomes 
a  County  Court  case,  and  therefore  is  capable  of 
appeal  beyond  the  Divisional  Court ;  but  it  is  now 
decided  by  Bowles  v.  Drake,  8  Q.  B.  D.  325,  that 
when  a  cause  has  been  remitted  because  the  plaintiff 
has  no  visible  means  of  paying  the  costs  of  the  defen- 
dant if  he  loses  (under  section  10  of  County  Court 
Act,  1867),  there  is  no  appeal  beyond  the  Divisional 
Court,  unless  special  leave  is  given. 


When  there  is  an  appeal  about  a  very  small  sum,  SmaU 
the  Court  will  be  unwilling  to  interfere  if  there  is  not  """^ 
involved  in  the  matter  a  question  of  general  import- 
ance which  may  be  of  consequence  in  practice;  nor 
upon  a  question  of  fact  in  a  witness  case,  because  the  Questioiis 
Court  below  has  had  the  opportunity  of  seeing  the  ^   **^ 
parties  face  to  face,  and  could  judge  of  the  witnesses' 
demeanour :  Abercronibie  v.  Jordan,  8  Q.  B.  D.  192. 
See  p.  283. 

An  adjournment  from  a  chief  clerk  to  the  judge  is  From  chief 
not  in  the  nature  of  an  appeal,  as  it  is  the  right  of  a  ^^  ^ 
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suitor  to  have  any  proper  point  heard  by  the  judge 
personally ;  and  he  ought  not  to  have  to  pay  the  costs 
of  so  doing  necessarily :  In  re  Watts,  Smith  v.  Watts, 
22  Ch.  D.  12 ;  see  also  Upton  v.  Brown,  20  Ch.  D. 
732. 

Where  one  party  has  asked  too  much,  and  the 
other  party  has  offered  too  little,  the  justice  of  the 
case  is  often  met  in  the  Court  of  Appeal  by  giving  no 
costs  there  or  in  the  Court  below :  Baggallay,  L  J., 
in  Emden  v.  Carte,  19  Ch.  D.  321.  In  a  proper  case 
though  an  appeal  is  dismissed,  the  costs  of  both 
parties  may  be  allowed,  as  well  as  in  the  Court  below : 
Ex  parte  Waintvright,  quoted  above. 

New  evi-  jjew  evidence  may  be  adduced  at  the  hearing  of 
an  appeal.  The  best  way  is  to  give  notice  to  the 
other  side  that  special  leave  to  do  this  will  be  asked 
for  when  the  case  comes  on,  as  it  is  less  expensive 
than  to  give  a  separate  notice  of  motion  for  leave  to 
have  further  evidence  heard,  and  it  is  generally  more 
convenient  that  the  Court  should  know  something 
about  the  case  before  it  decides  upon  such  a  motion ; 
but  there  must  be  a  strong  reason  given  for  admitting 
it :  Jessel,  M.R.,  In  re  Chennell,  Jones  v.  ClienneU, 

Reftfton  8  Ch.  D.  505.  If  witnesses  have  to  be  subpoenaed 
on  an  appeal,  it  is  necessary  to  apply  by  motion  pre- 
viously to  the  hearing  of  the  appeal ;  but  the  Court 
is  very  careful  not  to  encourage  perjury  by  permitting 
fresh  evidence  to  be  brought  forward  after  the  trial 
of  an  action,  when  the  exact  point  upon  which  evi- 
dences wanted  has  been  discovered. 


Techni*  Xhis  indulgence  is  more  likely  to  be  granted  when 

what  appears  to  be  a  substantially  good  and  honest 


for  die- 
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case  is  in  danger  of  being  defeated  on  technical 

grounds  than  in  favour  of  an  attempt  to  defeat  a 

eood  case  on  technical  erounds.    Because  the  case  Sanden  v. 

might  have  been  shaped  better  in  the  Court  below, 

is  no  ground  for  leave  to  adduce  fresh  evidence 

before  the  Court  of  Appeal :  Sanders  v.  Sanders,  19 

Ch.  D.  381. 

And  if  at  the  trial  of  an  action  witnesses  have  been  Further 
examined  viva  voce,  further  evidence  by  affidavit  of  ^^^^  ^ 
the  same  witnesses  will  not  in  general  be  admitted  witnesses, 
on  appeal:  Taylor  v.  Gi^unge,  15  Ch.  D.  165. 

From  Ex  parte  Firth,  In  re  Cowbuim,  19  Ch.  D. 
419,  it  appears  that  it  is  the  duty  of  an  appellant  to 
bring  before  the  Court  of  Appeal  the  whole  of  the 
evidence,  oral  as  well  as  written,  on  which  the  order 
appealed  from  was  founded,  and  if  he  does  not  do 
this  his  appeal  ought  to  be  dismissed. 

The  Court  of  Appeal  however  has  power  by  way 
of  indulgence,  in  a  case  where  a  note  of  oral  evidence 
has  been  accidentally  lost,  to  allow  that  evidence  to 
be  taken  over  again.    See  p.  283. 

An  appellant  will  not  be  allowed  to  raise  in  the  New 
Court  of  Appeal  a  point  which  he  did  not  raise  in  ^^ 
the  Court  below,  even  though  there  is  some  evidence 
in  support  of  it,  if  the  nature  of  that  evidence  is  such 
that  by  any  possibility  the  respondent  might  have 
been  able  to  rebut  it  if  the  point  had  been  raised 
originally.  And  see  particularly  the  remarks  of 
Jessel,  M.R,  in  Ex  parte  Firth,  at  p.  426. 

As  a  rule  when  an  appeal  from  a  judge  in  chambers  Appeal 
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from  judge  ig  desired  this  should  be  notified  to  him  at  the  time- 
in  duun- 
ben.  that  he  may  adjourn  the  summons  into  Court  for 

ailment  or  judgment.     If  this  is  not  done,  there 

should  be  a  motion  to  set  aside  the  order  made  in 

chambers — ^the  object  being  that  the  judge  may  have 

an  opportunity  of  delivering  a  judgment  which  would 

enable  the  Court  of  Appeal  to  understand  the  reasons 

for  his  decision:  HMoway  v.  Ckeston,  19  Ch.  D. 

516.    But  V.-C.  Hall  declined  to  follow  this  course 

In  re  BuOer^s  Wharf  Co.,  21  Ch.  D.  181.     This  re- 

mark  applies  stnctly  only  to  the  Chancery  Division. 

Time.  As  to  the  time  within  which  appeals  must  be 

brought,  four  days  only  are  allowed  during  which 

Maatei'i  any  person  affected  by  a  master's  order  may  appeal 
therefrom  to  a  judge  in  chambers.  The  summons 
must  be  returnable  within  the  four  days:  Bell  v. 
North  Staffordshire  Ry,  Co.,  4  Q.  B.  D.  205 ;  unless 
there  is  no  judge  sitting  at  chambers  within  the  four 
days ;  in  which  case  the  summons  must  be  returnable 
for  the  first  day  when  any  judge  would  sit  at  cham- 
bers :  Qihhona  v.  The  London  Financial  Association, 
*  C.  P.  D.  263. 

To  iMvi-  Eight  days  are  given  by  General  Orders,  Judica- 
Court.  ture  Act,  1875,  for  an  appeal  to  the  Divisional  Court 
from  an  order  made  by  a  judge  at  chambers. 
In  vaca-  This  limitation  of  time  does  not  however  affect  the 
right  to  appeal  against  an  order  made  in  vacation  at 
chambers  when  no  Divisional  Court  would  be  sitting 
within  the  eight  days:  WaUingford  v.  Mutual 
Society,  5  Ap.  Ca.  685. 

Time  to         And  leave  to  appeal  after  time  will  not  be  crranted 

e^r  "^ow.  as  the  rules  hVve  become  oiore  stringent  unless 

the  respondent  has  done  something  to  give  a  sort  of 
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equity  to  the  appellant  to  go  beyond  the  period.  The 
grounds  upon  which  an  appeal  after  time  should  be 
allowed  were  discussed  in  Carter  v.  Shejffield,  21 
Ch.  D.  6.  See  also  In  re  New  CaUao,  22  Ch.  D.  484 
(C.  A.)  There  must  be  conduct  on  the  paft  of  the 
respondent  such  as  to  raise  an  equity  against  him. 
In  re  ManseU,  7  Ch.  D.  74. 

As  to  the  granting  of  an  extension  of  time,  see  In 
re  Leonard  Jacques,  18  Ch.  D.  392.  where  an  order  is 
within  the  letter  though  not  the  spirit  of  Order  58,  r.  9. 

Twenty-one  days  only  are  allowed  for  appeals  Interlocu- 
from  chambers  or  interlocutory  orders,  and  a  year  or^iv. 
for  other  appeals. 

The  practice  on  the  Common  Law  side  as  to  dis- 
charging an  order  made  in  chambers  is  by  notice  to 
the  Divisional  Court,  and  in  Chancery  by  notice  to 
the  judge  sitting  in  Court. 

The  time  runs,  where  the  order  is  a  refusal  or  Reftual  or 
dismissal,  from  the  date  of  such  refusal,  but  where  ti?e  order. 
the  order  is  a  substantive  order,  from  the  time  when 
the  order  was  di'awn  up,  by  signing  entry  or  otherwise 
perfecting  it,  and  not  from  the  time  when  it  was 
pronounced ;  but  the  time  in  bankruptcy  dates  from  Bank, 
the  making  of  the  order :  Lindley,  L.  J.,  in  HeaUey  v.  '"P*^* 
Newton,  19  Ch.  D.  341. 

The  disallowance  of  a  claim  brought  in  an  ad-  When 
ministration  in  answer  to  advertisements  for  creditors  notlbe" 
issued  under  a  judgment  for  administration  is  a*^^^^P- 
refusal  within  the  meaning  of  Order  58,  r,  15,  from 
which  an  i^>peal  can  be  brought  and  no  order  need 
bo  drawn  up :  In  re  Clagett,  Fordham  v.  Clagett,  20 
Ch.  D.  134. 

02 


292  APPEAL. 

^^  **'  A  question  often  occurs  as  to  whether  a  judgment 
toiy.  is  final  or  interlocutory,  and  a  final  order  may  be 
made  upon  an  interlocutory  proceeding.  Orders 
finally  determining  the  rights  of  parties  may  be 
interlocutory ;  the  form  of  the  proceeding  only  has 
to  be  looked  at.  (But  see  Sherbrook  v.  Tufnell,  9 
Q.  K  D.  621.)  An  order  which  is  interlocutoiy, 
though  made  upon  the  same  piece  of  paper  as  a 
final  order,  must  be  appealed  within  twenty-one  days : 
Cummina  v.  Herron^  4  CL  D.  788.  The  reason 
why  there  is  so  great  a  difference  between  the  time 
allowed  in  the  one  case,  and  in  the  other  may  be 
illustrated  by  the  case  of  a  common  administration 
suit.  The  testator's  estate  must  of  course  be  cleared 
from  all  claims  before  the  final  order  on  further 
consideration  can  be  made.  If  a  year  was  allowed  to 
appeal  every  claim  the  final  order  would  never  be 
obtained;  and  yet  each  of  the  orders  made  upon 
these  claims  determines  the  rights  of  the  parties ; 
and  therefore  the  disallowance  of  the  claim  In  re 
Clagett  had  to  be  appealed  within  twenty-one  days. 

An  order  to  sign  judgment  on  a  specially  endorsed 
writ  is  not  a  final  judgment,  for  it  requires  perfecting 
by  the  further  step  of  signing  the  judgment. 

Special  Special  leave  to  extend  the  time  to  appeal  will  not 

^^^  be  given  on  an  ex  parte  application ;  but  to  save 
expense  leave  may  be  given  by  a  Chancery  judge  in 
chambers  to  appeal  direct  to  the  Court  of  Appeal. 
And  special  leave  will  not  be  given  except  in  very 
special  cases,  for  James,  L.  J.,  has  said  that  the  right 
of  the  suitor  is  ex  debito  justitise  to  keep  his  inrol- 
ment  of  a  decree  if  it  was  made  in  due  time,  unless 
in  very  special  cases;  as  for  instance  where  there 
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was  anything  like  misleading  on  the  part  of  the  other 
side,  or  where  a  party  was  misled  by  an  officer  of  the 
Court,  or  where  some  sudden  death  would  account 
for  the  delay ;  not  when  the  applicant  has  made  a  Not  when 
mistake  as  to  the  particular  day,  for  then  there  made. 
would  be  laches.    See  p.  291. 

In  order  to  be  allowed  to  appeal,  security  for  costs  Security, 
will  be  ordered  by  the  Court  of  Appeal  under  special 
circumstances ;  but  unless  the  respondent  asks  for  it, 
no  security  has  now  to  be  given,  though  before  the 
Judicature  Act  a  deposit  of  £20  was  required  in 
every  casa    Security  will  always  be  ordered  if  it  is 
proved  that  the  appellant  appears  unable  to  pay  the 
reqK)ndent's  costs  if  the  appeal  should  be  unsuc- 
cessful.   Only  a  small  sum  will  generally  be  ordered, 
less  in  fietct  than  the  actual  costs — ^perhaps  £30.   The  PoTerty  of 
fact  that  an  appellant  would  be  unable  through  '^^  ^ 
poverty  if  uusuccessful  to    pay  costs,  is  in  itself 
enough  grounds  for  requiring  security :    Harioek  v. 
AMerry,  19  Ch.  D.  84. 

Defendants  who  allow  judgment  to  go  by  default 
cannot  appeal,  except  perhaps  in  a  special  case:  Allv/m 
V.  Dickenson,  (C.  A)  1882  W.  N.  101. 

One  of  several  plaintiffs  can  appeal:  Beckett  v. 
Attwood,  L.  B.  18  Ch.  D.  54. 

A  stay  of  proceedings  during  an  appeal  to  theHoiuecf 
House  of  Lords  is  only  granted  upon  terms.  In 
Brewer  v.  Yorke,  20  Ch.  D.  6G9,  an  order  was  made 
directing  a  sum  of  Consols  in  court  to  be  sold,  and 
the  proceeds  were  ordered  to  be  re-invested  after 
sale,  but  before  payment  out,  on  condition  of  the 
appellant's  undertaking  if  his  appeal  was  unsuc- 
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Lords. 


cessiiil  to  make  good  the  differeDce  between  the 
income  produced  by  the  fund  and  interest  at  four  per 
cent,  and  to  pay  the  costs  of  sale  and  re-investment. 

With  reference  to  leave  to  appeal  to  the  House  of 
Lords,  the  observations  of  Jessel,  M.B.,  in  Ex  parte 
Alien,  In  re  FusseU,  20  Ch.  D.  350,  are  much  in 
point,  and  the  reader  is  referred  to  them  in  the 
report  of  the  case. 


Security.  In  the  Common  Law  Courts,  unless  the  appellant 
had  become  really  insolvent,  or  was  out  of  the 
country,  no  security  was  ordered ;  but  now  the  ques- 
tion of  security  of  costs  is  entirely  in  the  jurisdiction 
of  the  Court.  Such  security  must  be  given  in  a 
reasonable  time,  and  if  only  the  day  before  the 
hearing,  the  costs  of  the  day  may  have  to  be  paid. 

An  applic  ation  for  security  for  costs  will  generally 
be  too  late  if  made  when  the  appeal  is  on  the  paper 
for  hearing.  In  re  Indian,  Kingston  and  Landhuret 
Gold  Mining  Co,,  31  W,  E.  34,  was  an  exception  to 
this  rule,  for  there  the  delay  arose  from  the  Court 
not  sitting.  See  also  the  report  of  the  case,  22  Ch. 
D.  83. 


Irregular 
app^ 


Aban- 
doned 
appeal. 


An  application  for  leave  to  appeal  in  an  irregular 
manner  must  be  made  to  the  Court  of  Appeal  and 
not  to  the  Court  below:  Selwyn,  L.J.,  Allen  v. 
Jarvis,  L.  R  4  Ch.  618. 

The  costs  of  an  application  for  the  costs  of  an  aban- 
doned appeal  will  not  be  allowed  unless  a  previous 
demand  has  been  made :  Grijffin  v.  Allen,  1879  W.  N- 
117. 


By  Uqui-        As  to  applications  for  leave  to  appeal,  for  the  prin- 
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ciples  upon  which  those  by  official  liquidators  are 
dealt  with,  see  In  re  Selon  Valley  Mines^  21  Ch.  D. 
388. 

The  cause  of  the  minority  of  the  differences  of  Why 
opinion  which  arise  between  the  Court  of  Appeal  Appeia 
and  the  judges  of  first  instance  is  because  the  point  ^^^  <^^®'* 
which  is  taken  before  the  higher  Court  has  not  been 
taken  in  the  Court  below;  and  if  the  attention  of 
the  judge  were  called  to  it,  there  would  not  be  the 
number  of  appeals  there  now  are:   Brett,  L.J.,  in 
Emden  v.  Carte,  19  Ch.  D.  323. 

The  Court  of  Appeal  has  no  jurisdiction  to  alter  Court  of 
an  order  of  the  Court  of  Appeal,  even  if  the  Court  ci^t 
consisted  of  the  same  three  judges,  after  the  order  has  alter  judg- 
been  actually  drawn  up:  Jessel,  M.R.,  Earl  de  la  Court ot 
Warr  v.  Miles,  L.  R.  19  Ch.  D.  82.  ^PP^- 

When  an  action  has  been  dismissed  an  application  Ouo  v. 
to  stay  any  proceedings  within  the  order  as  for  costs     ""^ 
should  be  made  to  the  Court  below,  and  not  to 
the  Court  of  Appeal:  Otto  v.  Mnford,  18  Ch.  D. 
394 

Whether  a  party  to  a  special  case  who  does  not  Appeia  by 
appear  at  the  hearing  before  the  Divisional  Court  ^JS^^ 
can    appeal  from  the  judgment,  quaere :  AUtrni  v.  at  hearing. 
DickeTisan,  9  Q.  B.  D.  632. 

When  a  party  intends  to  change  his  solicitors  upon  Appeal 
an  appeal,  and  the  notice  of  appeal  is  signed  by  the  ^^^yf 
new  solicitors  before  the  order  to  change  is  obtained,  ctton. 
the  notice  is  good:  KettleweU  v.  Watson,  W.  N. 
1883, 102 ;  31  W.  R  709. 
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CiiminAl 
matten. 


There  is  no  appeal  in  a  criminal  matter.  As  to 
what  is  a  criminal  matter^  Eeg.  v.  Foote,  10  Q.  B.  D. 
378. 


HoQte  of 
Lords. 


When  the  House  of  Lords  reverses  the  Court  of 
Appeal,  the  order  is  made  an  order  of  the  Court  of 
Chancery  by  application  to  the  Court  of  first  in- 
stance: BHtish  Dynamite  Company  v.  Kreba,  11 
Ch.  D.  448. 


REFORMS  STILL  NEEDED. 

It  is  now  propoael  to  offer  some  few  suggestions  as  to 
the  alteiations  in  procedure  which  might  still  be  made, 
for  the  common  advantage,  if  possible,  of  the  litigant,  th& 
lawyer,  and  society  at  large. 

And  first  it  may  be  premised  that  although  any  change 
that  may  be  made  should  beneficially  affect  all  these  three 
classes,  yet  still  that  the  lawyer  is  the  person  who  should 
be  the  least  considered  of  the  three.  He  has  no  vested 
interest  in  his  profession,  so  as  to  have  any  claim  to  earn 
not  less  than  a  certain  sum  out  of  it,  and  in  fact  exists 
only  for  the  advantage  of  his  client;  and  therefore  no 
change  should  be  refused  because  it  damages  his  position 
or  his  chances  of  making  money  in  the  profession  which 
he  has  voluntarily  adopted. 

.  Nor  should  the  case  of  the  litigant  be  preferred  to  that 
of  society  at  laige,  as  the  number  of  persons  desirous  of 
going  to  law  is  always  happily  less  than  that  of  those  who 
manage  to  avoid  this  ordeal.  If  however  a  man  is  com- 
peUed  by  circumstances  to  seek  the  assistance  of  tho 
Courts  of  Justice  in  this  country,  it  is  a  crying  shame  that 
he  should  not  be  able  to  get  his  case  acyudicated  upon 
quickly,  cheaply,  and  effectually.  And  if  a  plaintiff  is 
bringing  a  vexatious  action,  it  is  hard  that  the  defendant 
should  not  be  able  to  get  it  brought  to  an  end  with  as  little 
trouble  and  damage  to  himself  as  possible. 

In  order  to  ascertain  the  best  way  to  effectuate  these 
ends,  the  first  thing  to  bo  considered  would  seem  to  be  the 

o  3 
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state  of  mind  of  the  plaintiff  and  the  object  for  which  he 
is  bringing  his  action ;  and  upon  this  a  judicial  decision  at 
as  early  a  stage  of  the  proceedings  as  possible  must  cer- 
tainly be  desirable. 

As  the  mere  issue  of  a  writ  was  found,  in  1879,  to  effect 
a  settlement  in  more  than  twenty-five  per  cent,  of  the 
actions  instituted  during  that  year,  it  must  be  conceded 
that  this  is  a  very  good  way  of  commencing  proceedings, 
and  that  as  long  as  the  expenses  of  a  writ  are  kept  as  low 
or  if  possible  made  lower  than  they  are  at  present,  no 
radical  chai^  is  desirable  here;  and  that  certainly  it 
would  not  be  wise  to  incur  the  additional  cost  of  a  com- 
pulsory plaint  to  be  delivered  along  with  the  writ,  as  thiB 
would  be  merely  penalising  the  defendant  unnecessarily. 

The  next  step  after  appearance,  namely,  one  which  takes 
place  in  three  out  of  every  four  cases,  is  the  one  which 
presents  the  greatest  difficulties,  as  the  simplest  class  of 
case  has  been  already  eliminated. 

I  think  that  of  all  the  plans  proposed  the  one  thatoff(M» 
the  greatest  advantage  is  the  bringing  the  parties  face  to 
lace  immediately  after  appearance  before  some  impartial 
person  in  authority,  such  as  a  master,  or  if  it  were  possible 
a  judge  in  chambers,  whose  authority  would  have  all  due 
weight  with  the  parties.  Irrespective  of  its  being  the 
natural  thing  that  two  honest  men  who  have  a  subject  in 
dispute  would  desire  to  do,  viz.,  to  see  each  other-  face  to 
face,  it  would  be  the  best  means  of  forcing  a  settlement 
upon  one  honest  man  and  a  rogue,  or  even  upon  two 
roguea  A  plaintiff  before  action  and  often  until  trial  has 
no  means  of  learning  what  his  adversary  has  to  say  to  his 
claim,  or  in  other  words,  what  his  story  is ;  and  the  sooner  he 
learns  it  the  better.  He  generally  talks  his  own  case  over 
with  his  logal  adviser  and  with  his  friends,  until  he  comes 
to  the  conclusion  that  he  is  an  ill-used  man,  and  that 
nothing  can  be  said  on  the  other  side. 

If  he  were  brought  before  a  judge  and  compelled  to  state 
his  case  shortly,  and  his  opponent  had  to  reply,  an  issue 
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would  be  raised  at  once.  This  scheme  is  not  advanced  as 
an  original  ide%  but  rather  as  one  that  has  been  tried 
before  in  other  countries  with  success,  and  suggested 
though  ncYer  adopted  in  our  own.  Another  advantage  of 
this  method  would  be  that  if  a  plaintiff  had  got  into  the 
bands  of  the  typical  fighting  attorney,  the  advice  of  that 
gentleman  would  not  have  that  undivided  authority  with 
him  that  it  would  have,  if  a  judicial  construction  had  not 
been  put  upon  the  facts  of  his  case,  as  it  would  be  in  the 
way  proposed.  Again,  this  kind  of  lawyer  would  hesitate 
before  he  urged  his  client  in  the  face  of  judicial  advice  to 
prosecute  his  claim  upon  the  original  lines  for  two  reasons 
— the  one  because  he  would  be  afraid  of  judicial  censure 
in  that  particular  case  after  having  been  warned,  as  well  as 
of  loss  of  reputation  in  the  future ;  and  the  other  because 
he  would  fear  to  lose  his  client  when  discovered  to  be 
wrong  in  advising  him  to  act  against  the  advice  of  the 
judge  or  master. 

It  is  thought  therefore  that  this  arrangement  would  be 
productive  of  good  effect  in  settling  many  actions  in  a 
zough-and-ready  way,  and  preventing  a  litigant  from 
pledging  himself  to  hostility  when  there  might  be  no 
necessity  i<x  it.  Further,  it  is  hoped  that  this  scheme 
would  effect  at  least  as  great  a  proportion  of  compromises 
as  the  issue  of  the  writ  itself ;  and  it  is  proposed  that  in 
every  action  the  first  proceeding  after  appearance  shall  be 
the  enforced  attendance  of  both  plaintiff  and  defendant 
before  a  judge  or  master  in  chambers,  attended  or  not  by 
solicitor  and  counsel,  when  such  judge  or  master  shall 
have  a  discretionary  power  to  examine  either  of  them  on 
oath,  and  to  give  any  directions  as  to  the  future  conduct 
of  the  action  that  may  appear  to  him  to  be  desirable. 
This  would  be,  in  tact,  the  summons  for  directions,  with 
the  enforced  personal  attendance  of  the  parties,  at  the  veij 
beginning  of  the  action. 

The  idea  that  it  is  the  inalienable  right  of  a  Briton  to 
bring  and  to  have  tried  out  any  action  in  any  way  he  pleases 
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is  a  license  that  should  be  curtailed  in  more  stringent  yfays 
than  by  the  mere  visitation  of  costs.  How  can  a  man  against 
whom  an  action  has  been  improperly  brought  be  adequately 
recompensed  for  the  trouble  and  anxiety  he  has  been 
put  to  in  defending  it  under  the  present  system,  even  if 
his  taxed  costs  are  ever  paid  him ;  and  if  they  are  not, 
his  case  is  still  more  deserving  of  pity.  And,  therefore, 
the  duration  of  an  action  improperly  brought  should  be  a? 
short  as  possible,  and  the  action  itself  should  be  under 
judicial  control  at  its  earliest  possible  stage. 

And  then  why  the  losing  side  should  have  any  neces- 
sary right  of  appeal,  except  from  a  master  or  a  judge  in 
chambers  to  a  judge  or  judges  in  open  court,  it  is  hard  to 
see.  Leave  should  be  a  condition  precedent,  or  else  the 
richer  adversary  has  a  pull  over  the  poorer:  e.g.,  Smttfier^n 
v.  8.  E.  Railway,  H.  L.,  Times,  July  16, 1883.  The  sooner 
a  matter  is  settled  the  better,  and  of  two  evils,  it  is  wiser 
that  a  dispute  should  be  promptly  settled,  not  quite  accu- 
rately, than  be  kept  unsettled  for  a  very  long  time,  an<l 
ultimately  decided  aright  when,  perhaps,  too  late. 

For  analogous  reasons,  the  fewer  issues  that  are  raised 
between  the  parties  the  better.  Not  only  is  the  expense 
of  bringing  evidence  upon  the  various  unnecessary  issues 
raised,  saved ;  but  any  one  of  them,  if  appealed,  prevents 
the  final  settlement  of  the  matter  in  dispute.  Courts  do 
not  exist  in  the  way  hospitals  are  sometimes  supposed  to 
do,  as  fora  where  law  students  and  young  practitioners  can 
loam  the  law — ^this  they  must  pick  up  how  they  can,  and 
certainly  not  at  the  expense  of  suitors — and,  therefore, 
learned  expositions  of  neat  difficulties,  and  much  less  the 
starting  of  unnecessary,  and  often  imaginary,  points  should 
not  be  made  to  the  detriment  of  suitors.  Even  under  the 
Judicature  Acts,  a  plaintiff  who  has  no  real  cause  of 
action,  as  the  result,  when  it  comee,  shows,  often  relies 
on  interlocutory  applications  which  are  purely  side  issues 
raised  adroitly  by  his  legal  advisers,  and  have  no  logical  con- 
nection with  his  substantial  case  against  the  defendanl 
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In  eTery  instance  in  which  an  interlocutory  application  is 
made,  the  loser  should  be  prevented  from  going  on  with 
his  action  until  he  has  paid  the  costs  of  it,  and  they  should 
not,  as  they  so  often  are  now,  be  made  costs  in  the  cause. 
Appeals  in  interlocutory  applications  should  be  very  much 
discouraged,  for  they  draw  the  parties  in  the  action  away 
from  the  main  matter  in  dispute  between  them,  and 
lengthen  the  duration  of  the  quarrel.  It  is,  therefore, 
suggested  that  no  interlocutory  application,  other  than  by 
summons  to  the  master  or  judge  to  whom  such  action  is, 
as  it  should  be,  attached,  should  be  possible  except  by 
leave ;  and  that  the  loser  of  it  should  pay  the  costs  bef orcv 
he  can  take  the  next  step  in  the  action. 

The  next  point  to  which  it  is  desired  to  draw  attention 
is  the  prevalent  idea  that  trial  by  jury  is  a  privilege  which 
should  not  be  taken  away  from  any  litigant  who  desires 
to  enjoy  it.  Supposing  it  is  the  privUege  for  him,  which 
it  is  supposed  to  be,  a  thing  I  do  not  think  myself,  it  cer- 
tainly is  not  for  the  jury,  as  the  Belt  case  or  the  Phoenix 
Park  murder  cases  testify.  Even  if  it  is  undesirable  to 
take  away  the  right  in  criminal  and  quasi-criminal  cases, 
in  ordinary  civil  actions  it  is  a  hardship  on  the  jury  panel, 
for  which  they  get  no  adequate  return. 

Again,  the  persons  who  are  put  on  the  panel  are  those 
who  can  least  afford  to  pay  the  penalty;  and  the  least 
thing  that  could  be  done,  in  common  fairness,  would  be 
to  make  the  litigant  who  desires  to  have  a  jury  pay  for  it, 
just  as  he  has  to  pay  for  any  other  luxury. 

Another  hardship  litigants  are  now  able  to  inflict  upon 
society  at  large,  for  which  it  gets  no  adequate  return,  is 
that  of  calling  a  witness  for  their  own  benefit,  in  cases 
where  the  witness  is  not  interested,  upon  a  day  which 
may  not  suit  him,  and  then  inadequately  paying  him  for 
attending,  when  his  attendance  is  really  not  absolutely 
necessary  for  gaining  the  action.  This  is  especially  the 
case  with  country  witnesses,  and  besides  the  suggestions 
which  follow  as  to  the  cause  lists  which  will,  in  part, 
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mitigate  the  hardship,  it  is  thought  that  more  evidence 
ahoald  be  taken  bj  affidavit ;  Le.,  that  in  a  witness  action 
evidence  not  of  the  first  importanoe  should  be  taken  on 
affidavit  when  the  notice  to  admit  specific  facts  will  not 
relieve,  and  when  this  is  impracticable,  and  a  witness  states, 
on  oath,  that  it  will  bo  a  great  loss  to  him  to  come  to 
London  about  the  day  of  trial,  that  he  should  be  examined, 
and,  if  necessary,  cross-examined,  before  the  County  Court 
judge  of  his  district.  I  have  been  fortified  in  many  of 
the  hints  here  sketched  out  by  a  very  able  article  upon 
the  Procedure  in  the  High  Court  of  Justice  which  appeared 
in  the  "  Nineteenth  Century  Review  "  of  January  in  the 
present  year,  and  I  would  seriously  urge  that  the  difficulty 
of  changing  any  established  form  in  our  present  procedure 
is  often  in  the  inverse  ratio  to  the  advantages  of  itb  In 
one  of  the  Chancery  Courts,  only  very  lately,  adjourned 
summonses  from  the  chief  dork  in  1881  were  not  then 
heard  by  the  judge  in  Court  Opposed  petitions  are  placed 
in  the  paper  a  dozen  times,  or  more,  before  they  are 
reached,  at  a  cost  of  say  £6  to  the  ultimate  loser  from 
which  no  one,  except  the  solicitor  of  the  winning  side, 
gains  any  advantage  whatever,  and  which  he  would  gladly 
forego  to  avoid  the  chance  of  the  case  coming  on. 

Arrangements  are,  as  a  rule,  made  for  the  benefit  of 
those  who  have  the  most  work  in  a  particular  Court,  and 
not,  as  it  should  be,  for  comparative  strangers  there.  It 
is  thought,  therefore,  that  no  allowance  should  be  made 
for  the  day  upon  which  a  case  appears  in  the  paper,  or  term- 
fee  allowed,  while  the  penalties  for  non-attendance,  when  the 
case  does  come  on,  should  be  as  hereinafter  suggested. 

It  is  now  proposed  to  glance  at  some  few  of  the  objec- 
tions to  the  new  system,  as  originally  proposed,  which 
have  been  hitherto  entertained  by  the  Law  Society.  Of 
course  much  of  the  successful  working  of  any  new  system 
depends  upon  the  masters  and  chief  clerks ;  who,  if  they 
permit  the  multitude  of  adjournments  that  used  to  receive 
the  sanction  of  the  old  masters  in  Chancery,  would  them- 
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selves  make  anything  in  the  natore  of  a  summons  for 
durectionBy  or  whatever  the  first  application  to  them  is 
called,  a  source  of  delay  and  expense  to  suitors,  and  not 
the  final  settlement  for  peace  or  war  that  it  is  capable 
of  being  made,  and  indeed  intended  to  be. 

The  remarks  of  the  Law  Society  upon  the  impractica- 
bility of  the  summons  for  directionB  were  directed  against 
two  phases  of  it,  (1)  that  of  its  being  settled  upon  one 
application  y  (2)  that  of  its  being  frequently  adjoomed. 
But  why  should  either  extreme  be  taken) — ^in  medio 
tuUssimus  ibis — ^and  then  the  solicitor  will  have  to  know 
what  he  means  to  do  generally,  but  not  in  every  little 
detail  when  it  is  first  heard ;  and  the  task  thrown  upon 
the  master,  who  is  presumably  a  gentleman  of  ability  to 
begin  with,  besides  having  had  considerable  experience  as 
well,  will  not  be  so  herculean  after  all. 

If  there  were  an  appeal  to  the  judge,  the  costs  might  be, 
say,  £7,  and  if  the  loser  were  made  to  pay  this  at  once, 
and  not  to  be  allowed  to  take  another  step  in  the  action 
nntil  he  had  done  so,  surely  they  would  not  exceed  or 
anything  like  equal  those  under  the  pleadings'  system,  as 
assumed  in  their  report.  And  so  it  is  suggested  that 
the  Law  Society's  objection  on  this  point  is  untenable. 

The  case  of  the  frequency  of  adjournments  in  County 
Courts,  commented  upon  in  the  same  report,  is  no  line  to 
the  new  system  in  the  High  Court,  for  it  is  well  known 
that  suite  in  these  Courts  have  not  too  much  care  devoted 
to  their  preparation ;  and  on  account  of  the  different  sets 
of  rules  made  at  different  times,  treating  of  all  sorts  of 
Bubjects  in  different  ways,  which  govern  them,  it  is  an 
acknowledged  difficulty  to  carry  on  business  there ;  while 
in  the  superior  Courts  the  procedure  under  the  new  sys- 
tem will  be  simplicity  itself.  When  one  party  relies  on 
aome  particular  County  Court  rule,  and  the  other  cites 
the  section  in  the  Act  (19  &  20  Yict  c.  108,  s.  57)  giving 
judges  power  to  allow  any  amendment,  and  the  judge  will 
xu)t  do  so  but  upon  terms,  what  can  result  but  confusion 
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and — adjoumment  ?  For  these  xeasonsy  it  is  thought  that 
no  deduction  can  be  drawn  from.  Coanty  Court  practice ; 
and  perhape  a  little  more  actual  personal  knowledge  of  its 
working  on  the  part  of  eminent  members  of  the  committee 
would  have  prevented  their  using  a  misleading  illustration. 

The  Law  Society  further  says,  that  the  first  application 
nnder  a  system  in  which  pleadings  are  abolished  would  be 
not  to  a  master  for  directions,  but  to  a  judge  to  allow 
pleadings.  It  then  uiges  reasons  to  show  how  expensive 
this  application  would  be — possible  affidavits  and  the 
employment  of  counsel — ^but  surely  the  judge,  that  such 
an  application  came  before,  in  applying  the  rule — "no 
pleadings  shall  be  allowed,"  would  ask, ''  What  is  wanting 
to  enable  you  to  go  to  trial  that  you  may  not  get  upon  a 
summons  for  directions ;  you  can  there  make  an  applica- 
tion  for  further  particulars  of  writ,  of  defence  or  reply,  for 
stating  a  case,  or  as  to  venue,  discovery,  exhibition  of  in- 
terrogatories, examination  of  witnesses,  trial,  or  any  other 
matter  or  proceeding  in  your  action  before  trial  T'  It 
suffices  to  say  that  the  lawyer,  having  run  through  the 
gamut  of  these,  and  having  shown  that  his  case  came 
under  no  one  of  them,  would  have  earned  his  fees  and 
done  good  work  therefor,  for  then,  and  not  till  then  would 
he  obtain  his  request;  and  it  may  be  added  that  after 
such  a  feat,  few  would  say  but  that  he  would  have  justly 
earned  it 

Moreover,  the  same  report  says,  if  pleadings  were 
abolished,  and  a  notice  of  special  defence  adopted,  that 
this  would  be  tantamount  to  a  pleading.  This  they  allege 
as  a  hostile  criticism,  but  most  persons  will  regard  it  as  a 
great  advantage,  believing,  as  they  must,  that  the  good  of 
pleadings  might  be  preserved  in  this  way  in  actions  where 
it  is  really  necessary,  and  at  the  same  time  all  that  is  un- 
necessary and  productive  of  cost  and  delay  done  away 
with.  When  such  things  as  fraud,  the  statute  of  limi- 
tations, payment,  or,  as  the  County  Court  Acts  say,  set- 
off, infancy,  coverture,  &'c,  can  be  sprung  unawares  on  a 
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plaintiff^  it  is  very  fit  and  right  that  he  should  have  notice 
thereof ;  and  it  is  thought  that  by  strictly  limiting  special 
defences  to  where  they  are  of  service,  a  measure  would  be 
introduced  that  must  be  in  every  way  advantageous. 

The  observation  which  follows  in  the  Eeport  of  the 
Law  Society's  Committee  about  the  old  technical  pleading 
can  scarcely  be  correct ;  for  these  special  defences  have 
little  resemblance  to  the  "special  picas"  that  are  found 
in  Chitty  on  Pleading,  and  similar  books,  as  a  reference 
to  them  will  easily  show.  This  remark  must  have  slipt  in 
per  incuriam,  and  nothing  further  need  be  said  about  it 

With  all  submission  it  is,  however,  suggested  that  any 
notice  of  reply  the  plaintiff  is  to  give  in  return  for  the  notice 
of  special  defence,  does  not  seem  to  have  that  simplicity 
about  it  that  the  rest  of  the  scheme  of  the  new  Rules,  as  ori- 
ginally propoimded,  had  so  conspicuously.  For,  except  in 
the  case  of  counterclaim,  where  the  defendant  is  virtually 
turned  into  plaintiff,  where  is  the  necessity  of  notice  of  any 
special  matter,  by  way  of  reply,  from  the  plaintiff  at  all  1 
Ck)uld  not  a  system  be  devised  in  which  no  alternate  plead- 
ing had  part )  Mr.  Justice  Kay  has,  in  a  letter  to  the  Law 
Journal  newspaper,  shown  that  the  reply  is  unnecessaiy  to 
a  system  of  pleading.  Li  equity  there  was  nothing  after 
the  answer.  Why  then  keep  up  the  reply  when  we  are 
about  to  cut  down  pleadings  to  the  narrowest  limits  t 
Alternate  pleading  may  have  been  necessary  when  it  was 
by  speech,  and  afiSrmo,  nego,  dico  and  probo,  &c.,  assisted 
the  settlement  of  the  issues,  but  surely  this  system  was 
never  worthy  to  be  crystallised  in  writing.  When  the 
plaintiff  gets  notice  of  special  defence,  if  he  thinks  he  can 
traverse  it,  or  get  over- it  by  way  of  confession  and  avoid- 
ance, both  of  these  courses  are  open  to  him  at  the  trial 
without  his  having  to  write  and  deliver  a  reply ;  and  the 
point  being  narrow  and  one  that  originated  from  the 
defendant,  it  will  be  no  hardship  for  him  to  be  able  to 
controvert  what  is  against  him.  Jn  fact,  he  will  stand  on 
a  certainly  no  worse  footing  than  the  plaintiff  in  the  case 
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of  the  indorsed  writ  of  summons.  Moreover,  to  each 
party  the  summons. for  directions  is  still  equally  avail- 
able, to  afford  and  supplement,  under  the  wise  control  of 
the  master,  any  information  really  required  in  the  future 
conduct  of  the  action.  For  these  reasons,  it  Ls  urged  that ' 
the  reply  is  a  heterogeneous  element  in  an  otherwise  har- 
monious whole,  and  that  its  removal  would  make  the  new 
formula  in  judicial  pi-ogression  of  universal  application. 

With  regard  to  the  actual  statement  of  the  Law  Society's 
case,  pleadings  are  essential  to  define  real  points  at  issue, 
it  inust  first  be  remembered  who  composed  the  Lord 
Chancellor's  committee,  and  that  as  they  said  the  reverse, 
on  the  point  of  mere  authority,  this  is  not  the  better 
opinion ;  and  secondly,  that  these  resolutions  only  refer 
to  actions  in  the  Queen's  Bench  Division  and  not  to 
Chancery  suits,  where  the  complications  that  arise  require 
Statements  of  Claim  and  Defence,  and  where  evidence 
plays  a  less  important  rdle  than  at  common  law,  and  that 
at  all  events  it  will  be  a  very  easy  matter  to  return  to  the 
pleadings' system,  if  the  working  of  the  new  r6gime  is  proved 
to  be  unsatisfactory.  The  question  is  whether,  having 
been  proposed  by  so  great  an  authority,  it  does  not  de- 
serve a  trial.  Tliere  was  great  hostility  to  the  Common 
Law  Procedure  Act  and  to  the  Judicature  Acts  when 
they  appeared;  but  there  is  no  intelligent  and  honest 
person  who  has  worked  under  them  but  will  now  confess 
that  they  have  been  on  the  whole  most  beneficent  reforms, 
indeed  there  is  an  implied  compliment  to  the  latter  in  the 
remainder  of  the  Law  Society's  resolution:  ''that  the 
system  of  pleadings  presented  by  the  Judicature  Acts  and 
Eules  should  be  substantially  adhered  to." 

With  regard  to  appeals  from  Chambers,  it  would  be  a 
most  ungracious  task  to  have  to  ask  a  judge  to  allow  his 
order  to  be  appealed  against,  while  the  very  object  of  an 
appeal  is  to  gain  the  careful  decision  of  a  higher  authority; 
and  80  to  make  business  conducted  in  Chambers,  where 
everything  is  in  a  hurry,  obtain,  when  necessary,  the  con- 
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trolling  influence  of  supervision^  If  leave  is  asked  and 
refused,  it  may  be  stopped.  The  very  fact  of  there  being 
no  stay  of  proceedings  unless  granted^  operates  to  prevent 
any  evil  that  would  arise  from  the  abuse  of  appeals. 
Apparently,  a  good  plan  would  be  to  limit  appeals  and 
not  to  allow  more  than  two  in  any  case,  and  to  liave  the 
last  from  the  judge  in  Chambers  to  the  Court  of  Appeal 
direct 

The  necessity  for  a  new  sununons  upon  each  appeal  is 
by  no  means  apparent ;  indeed,  it  has  been  suggested  that 
before  any  summons  is  issued,  an  application  to  agree  to 
the  requirements  therein  to  be  contained  should  be  made 
in  each  case  to  the  other  side,  and  then,  upon  proof  of 
refusal,  if  the  summons  is  ultimately  granted,  that  the 
costs  should  be  at  once  paid  by  the  other  side. 

The  matter  of  cause  lists  is  so  peculiarly  in  the  hands 
of  the  Courts,  that  the  great  evil  that  arises  from  the 
parties  not  being  ready  when  their  casea  are  caUed  on  is 
more  to  be  cured  by  the  way  in  which  the  parties  them- 
selves are  compelled  to  proceed  when  their  case  is  called 
on  than  by  any  fresh  specific  regulation.  If  a  plaintiff  is 
not  ready,  to  strike  his  case  out  of  the  list  with  costs,  and 
not  to  allow  agreements  to  postpone  between  tlie  parties, 
but  to  strike  the  case  out  of  the  list  at  once,  and  to  give 
them  the  trouble  of  having  to  reinstate  it  in  a  new  list  if 
they  want  it  tried,  would  seem  a  feasible  method  to  adopt 
To  discourage  parties  that  intend  to  compromise  from  allow- 
ing their  cases  to  come  in  the  list  by  having  a  heavy  fee  to 
pay  if  they  do  not  go  on,  and  on  no  accoimt  to  adjourn 
cases  to  suit  the  convenience  of  counsel,  appears  not  to  be 
impracticable.  It  is  certainly  not  fair  that  because  the 
plaintiff's  counsel  is  not  ready  the  case  should  be  put  as  it 
is  now  at  the  bottom  of  the  list  This  is  punishing  the 
defendant  for  the  plaintiff's  faidt  Whenever  a  case  is 
struck  out  on  the  application  of  either  party,  the  side  not 
appearing  should  have  to  pay  the  costs  of  the  day  at 
once. 
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It  may  be  suggested,  perhaps,  that  theie  shall  be  two 
cause  lists,  one  of  town  cases  and  one  of  country  cases,  and 
that  a  first  edition  of  the  trial  paper  shall  come  out  on  the 
Monday  for  the  Wednesday,  and  a  second  at  four  o'clock 
on  the  Tuesday,  and  so  on,  and  that  it  shall  be  put  up  in 
Lincoln's  Inn  and  the  Temple,  at  the  Courts,  in  the  City, 
and  at  the  West  End.  That  country  cases  in  the  paper 
on  a  particular  day  be  always  taken  first.  That  the  causes 
shauC^signed  m  the  til  paper,  as  now.  to  particular 
judges,  but  that  fewer  shall  be  put  in  the  paper  than  now, 
and  that  any  cause  in  the  paper  of  any  judge  on  a  par- 
ticular day  shall  be  liable  to  be  transferred  to  any  other 
judge  when  he  shall  have  finished  his  paper.  That  no 
action  shall  be  settled  after  appearing  in  the  trial  paper 
without  having  been  at  least  duly  opened,  except  upon 
payment  of,  say,  XIO,  by  way  of  Court  fees.  That  when 
any  action  is  called  on,  if  after  five  minutes  delay  the 
plaintiff  is  not  ready  to  open  his  case,  a  yerdict  for  the 
defendant  be  taken ;  and  if  the  defendant  is  not  ready, 
i;he  plaintiff  have  a  verdict,  as  of  course.  That  this  rule 
be  rigorously  adhered  to,  and  no  variation  from  it  per- 
mitted under  any  circumstances.  That  there  be  a  register 
kept,  upon  which  the  names  of  all  parties  who  have  lost 
an  action  be  placed,  and  that  no  name  be  removed  fiom 
such  list,  except  upon  production  of  a  receipt  from  the 
other  side  for  the  amount  of  the  verdict  and  coats.  That 
the  fact  of  being  in  such  list  be  in  itself  a  stay  of  proceed- 
ings in  all  other  actions  in  which  such  party  is  plaintiff 

The  proposals  of  the  Law  Society  with  reference  to 
shorthand  writers'  notes,  to  Order  14,  applying  to  eject- 
ment, to  the  revival  of  the  Bills  of  Exchange  Act^  and  to 
the  shortening  of  the  Long  Vacation,  being  matters  upon 
which  their  opinion  must  be  considered  entitled  to  the 
greatest  consideration,  it  would  perhaps  be  indecorous  here 
to  offer  any  suggestion  upon  them;  and  the  other  im- 
portant matters  in  their  report  have  been  for  the  most 
part  dealt  with  by  the  new  Eules. 
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It  only  remains  to  say  that  their  recommendation  as  to 
casting  the  onus  of  proof  of  want  of  means  on  the  judg- 
ment debtor,  certainly  in  cases  where  the  judgment  debt 
is  in  respect  of  goods  sold  to  the  debtor,  to  be  dealt  with 
in  the  way  of  his  trade,  is  an  admirable  one,  and  carries 
oonyiction  with  it  A  precedent  for  exceptional  legislation 
is  furnished  by  sect.  1  of  the  County  Courts  Act,  1867t 
which  by-the-bye  might  advantageously  be  improved  by 
reducing  the  sixteen  days,  and  providing  a  means  of 
summarily  disposing  of  the  notices  of  defence,  which  in  a 
very  great  majority  of  cases  are  given  simply  to  delay 
judgment  For  some  remarks  upon  enforcing  judgment, 
which  it  is  now  too  often  impossible  to  do  effectuaUy,  see 
the  chapter  intituled  *' Enforcing  Judgment,"  p.  273 
otseq. 

Again,  it  seems  hard  to  see  why  a  judge  should  not  sit 
at  Guildhall  and  the  Boyal  Courts  continuously  throughout 
the  l^al  year  to  try  actions  without  a  jury.  Actions 
might  then  be  commenced,  tried  and  disposed  of  within  a 
very  short  time. 

City  solicitors  would  be  greatly  convenienced  if  a  notice 
containing  the  causes  in  the  paper  for  the  next  day  were 
posted  up  at  some  place  in  the  City,  say  at  the  Guildhall, 
as  well  as  at  the  Courts  and  the  Associates'  Office.  This 
should  not  be  a  difficult  or  expensive  matter  in  these  days 
of  telephonesi  &c 

With  regard  to  official  referees,  it  need  only  be  said 
that  they  are  still  expensive  luxuries,  and  therefore 
beyond  the  purses  of  ordinary  persons.  I  feel  sure  that 
the  abolition  of  referees  would  decrease  costs  considerably, 
though  it  is  hard  to  see  why  the  propositions  of  the  Law 
Society  with  regard  to  them  should  not  work  if  the  ex- 
pense of  them  were  decreased.  Many  would  prefer  to  see 
a  staff  of  accountants  attached  to  the  High  Courts  and 
paid  for  the  work  they  actually  do,  and  not  by  salary, 
who  should  prepare  and  verify  statements  of  account  when 
required. 
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After  these  snggestions  as  to  the  refonns  in  our  pro- 
cedure, which,  if  not  absolutely  essential  at  the  moment^ 
are  at  least  much  to  be  desired  directly  we  have  mastered 
the  effect  of  the  new  Bules,  and  can  "start  fair"  again  in 
our  race  towards  the  gaol  of  perfection,  the  idea  not  un- 
naturally presents  itself  whether  in  making  all  these 
alterations  in  procedure  acd  leaving  the  substantive  law 
untouched,  we  are  not  dealing  with  results  and  not  causes, 
and  straining  out  the  gnat  while  swallowing  the  camel. 
The  trite  maxim  which,  if  quoted  by  a  modem  Sancho  Panza, 
would  not  often  be  mal  apropos,  ^'two  blacks  do  not  make 
a  white,"  affords  the  real  answer  to  the  objection  suggested 
above.  Because  the  substantive  law  wants  alteration^  that 
is  no  reason  why  our  procedure  system  should  not  be  mado 
as  perfect  as  possible.  One  thing  only  will  then  remain 
to  be  reformed  instead  of  two.  In  a  treatise  such  as  this, 
any  suggestions,  however  useful  as  to  proposed  changes  in 
the  law  itself,  could  not  fail  to  be  considered  out  of  place. 
There  are  however  certain  alterations  on  the  border  line 
which  may,  perhaps  not  inappropriately,  be  indicated  here. 
Buch  things  as  the  right  to  use  our  present  system  with 
impunity  as  a  means  of  torturing  others  will  readily  occur 
to  the  mind  of  the  reader.  Our  jury  system  works  hardly 
upon  those  individuals  who  are  subject  to  it,  and  do  not 
court  it  The  litigants'  power  to  subpoena  witnesses  and 
to  cross-examine  them,  even  though  the  latter  right  will  it 
seems  bo  controlled  in  a  strong  Court  (see  Raymond  v. 
Tapson,  22  Ch.  D.  430),  should  be  put  under  more  whole- 
fiome  restraints  than  at  present  While  lawyers  are  no 
longer  able  to  feather  their  nests  at  the  expense  of  infants' 
estates,  and  to  indulge  in  unnecessary  administration 
actionSj  and  whOe  damages  can  be  obtained  if  criminal 
proceedings,  a  debtor^s  summons,  or  even  a  winding-up 
petition  is  wrongfully  instituted,  we  have  the  expressed 
opinions  of  the  present  Master  of  the  Rolls  and  the 
Lord  Justice  Bowen,  two  of  the  greatest  living  lawyers, 
that  there  is  no  remedy  other  than  party  and  party  costs 
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for  the  defendant  against  whom  an  action,  however  abenrd, 
is  brought  by  a  vindictiye  adversary.  There  is  no  solatium 
by  way  of  damages  for  his  wounded  feelings,  for  the  days 
he  has  kicked  his  heels  about  the  Royal  Courts  of  Justice, 
other  than  the  ordinary  expenses  of  a  witness — for  the 
hours  he  has  unwillingly  been  dragged  away  from  his 
business  and  his  home. 

And  not  only  has  he  no  remedy  in  these  respects,  but 
he  must  pay  the  difference  between  party  and  party  costs 
and  solicitor  and  client  costs  to  his  own  solicitor.  The 
words  used  in  the  late  case  of  Quartz  Hill  Consolidated 
Gold  Mining  Company  v.  Eyre,  31  W.  R  668,  by  the 
Master  of  the  Bolls,  explain  the  principle  of  this.  The 
theory  of  extra  costs  (Le.,  any  over  and  above  those  allowed 
on  a  party  and  party  taxation)  is  that  they  are  not  neces- 
sary for  the  purposes  of  the  party  who  incurred  them,  and 
Bramwell,  B.,  says  in  Harold  v.  Smith,  5  H.  &  K  385, 
"Party  and  party  costs  are  given  as  an  indemnity,  not  as  a 
punishment  to  the  payer  or  a  bonus  to  the  payee."  This 
surely  is  not  as  it  should  be,  and  at  least  these  changes, 
and  others  of  a  similar  character,  should  be  made  so  as 
to  protect  the  public,  not  only  from  the  sometimes 
mythical  legal  myrmidon  the  attomey-at-law,  who  is  now  a 
thing  of  the  past,  but  also  from  the  law  itself  and  the 
assaults  of  vindictive  adversaries.  The  law  should  be  as 
efficient  a  weapon  of  defence  as  of  offence.  Till  it  is 
rendered  so  in  our  favoured  country,  we  must  not  be 
content  with  new  Rules  or  strong  cases  in  which  un- 
scrupulous solicitors  are  punished  for  sheltering  uncertifi- 
cated persons  when  practising  on  their  own  account  or  for 
not  paying  counsel's  fees.  This  is  indeed  straining  out  the 
gnat  and  swallowing  a  very  laxge  camel  indeed. 

In  a  word,  we  do  not  want  only  regulations  as  to 
the  method  of  use  and  the  costs  of  our  legal  machine,  but 
as  to  the  objects  for  which  it  must  be  used  as  well. 

The  difficulties  that  a  litigant  has  had  to  contend  with 
hitherto,  and  the  enormous  expenses  of  any  action  are  so 
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apparent,  that  I  have  attempted  to  point  them  out  fear- 
lessly, running  the  risk  of  appearing  to  lack  modesty 
rather  than  the  courage  of  my  opinions.  In  pursuance  of 
the  same  feeling,  though  at  the  same  time  with  great 
diffidence,  and  rather  with  a  view  of  eliciting  useful 
criticism,  than  in  the  hope  of  having  found  proper  and 
appropriate  remedies,  observations  have  been  offered  as  to 
the  difficulties  which  it  is  feared  will  still  exist  and  some 
ways  of  lessening  them.  If  any  one  of  such  suggestions 
proves  of  practical  use,  the  object  of  this  chapter  will 
have  been  more  than  attained 
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Bummona  for  useful  for  discovery,  89 
between  mortgagor  and  mortgageCi  89 
between  partners,  89 
before  chief  clerk,  adjournments,  90 
ordered  by  district  registrar,  90 
non-appearance  in  action  for,  107 
actio  personalis  moritur,  59 

ACTIOK, 

constables  and  justices  of  the  peace,  agunst,  2 

Employers'  Liability  Act,  under,  2 

bleach  of  contract  and  trover,  for,  2 

premature,  2 

deceit,  for,  4 

recover  moneys  paid  for  anotbei^s  use,  5 

when  no  cause  of  exists,  14 

partly  good  and  partly  bad,  14 

by  loan  societies  when  bad,  19 

purpose  of  should  be  considered,  28 

agent  against  principal,  by,  30 

advising  an,  34 

representative,  46 

recovery  of  land,  for,  what  may  be  joined  with,  64 

See  Before  Action^  1 — 17 

Acts  of  Parliament, 

requiring  notice  of  action,  30 
limiting  time  for  bringing  action,  30 
construction  of,  24 
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ADJOURNMBirr, 

chief  clerk  to  jadge,  287 

Administration  Action, 

time  of  consequence  in,  16 
disallowance  of  claim  in — appeal,  291 

Advisino  on  Cask, 
sharp  practice,  18 
hard  cases  make  bad  law,  18,  24 
frauds  on  powers  of  appointment,  19 
public  policy,  19 
compounding  a  felony,  19 
unreasonable  contracts,  20 
relation  of  parties,  20 
ex  aequo  et  bono,  20 

to  avoid  technicalities  working  injustice,  21 
judgment  now  on  merits  of  case,  22 
bargains  with  expectant  heirs,  22 
effect  of  statutes  not  to  \)e  extended,  24 
liability  of  intermediaries,  25 
natural  justice  more  exacting  than  equity,  26 
where  a  legal  liability  exists,  26 
equitable  relief  greater  than  statutory,  26 
practical  view  of  a  case,  27 
purpose  of  action  should  be  ascertained,  28 
construction  of  contract,  28 
accord  and  satisfaction,  29 
principle  of,  29 
conditions  precedent,  29 
acts  requiring  notice  of  action,  30 
acts  limiting  time  for  bringing  action,  30 
demand  before  issue  of  writ,  30 
compulsory  reference  to  arbitration,  30 
demand  in  action  for  trover  and  detinue,  30 
plaintiff's  evidence  should  be  considered,  31 
action  againsc  a  principal,  32 
capacity  in  which  defendant  is  liable,  32 
equitable  jurisdiction  of  the  Court,  32 
testing  a  case,  33 
advising  an  action,  34 
privilege  of  oounseFs  opinion,  35 
confidential  communications,  35 
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Adyibikg  on  Cabb — continued, 

opinion  not  given  in  contemplation  of  litigation,  35 

opinion  in  non-litigious  matters,  36 

head-notes  in  law  reports,  37 

digests,  39 

unsettled  points,  example,  40 

Statute  of  Limitations,  40 

Adyibikg  on  Evidencb, 
old  style,  188 

if  issue  settled  by  judge,  189 
"what  should  be  sent  to  counsel  when,  189 
expense  of  affidavits  can  be  regulated,  190 
cross-examination  on  affidavits,  191 
evidence  on  information  and  belief,  191 
agreement  to  take  evidence  by  affidavit,  191 

Affidavits, 

leave  to  defend  for,  92 

specific,  must  be,  97 

of  merits,  103 

of  service,  105 

in  answer  to  order  for  discoveiy,  form,  175 

of  documents  unnecessarily  prolix,  177 

when  further  applied  for,  178 

costs  thrown  on  party  filing,  190 

evidence  of  information  and  belief  when  admissible,  191,  195 

agreement  to  take  evidence  by,  191 

used  on  motions,  petitions  and  summonses,  193 

when  deponent  cannot  be  croRs-examined  on,  193 

difference  in  practice  between  High  Court  and  Bankruptcy 

Courts  193 
withdrawal  of,  to  avoid  cross-examination,  194 
incriminating  questions  in  cross-examination  on,  194 
filing,  194 

evidence  as  to  facts  only  should  be  given,  195 
contents,  195 
by  illiterate  persons,  196 
before  whom  sworn,  196 
sworn  abroad,  197 
evidence  before  examiners,  197, 199 
time  for  filing,  197 
in  reply,  time  for  filing,  198 
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when  viva  voce  evidenoe  not  ezpresaly  excluded,  198 

relevancy,  198 

witness  going  abroad,  199 

evidence  de  bene  esse,  199 

when  copy  of  his  deposition  given  to  witness,  200 

when  commission  to  examine  witness  abroad  will  not  issue,  200 

in  support  of  quo  warranto,  244 

Alligations  not  Establishxd,  3 

Allowancbs, 

for  repairs  out  of  capital,  15 
out  of  lunatic's  estate,  16 

Altsrnativb  Relief, 
inconsistent,  44,  74 

AME2n>MS27T, 

when  action  brought  by  wrong  person,  42 

summons  for,  43,  83 

when  of  endorsement  on  writ  necessary,  62, 117 

on  what  application  for  affidavit  not  necessary,  100 

without  leave,  123 

of  defence  refused,  125, 127 

of  claim  and  counterclaim,  141 

must  be  marked  on  pleadings,  141 

while  demurrer  pending,  158 

leave  for  authorises  demurrer,  160 

Answer, 

tending  to  criminate,  174, 194 
application  for  further,  186 

Appeal, 

for  costs,  23,  284,  285 

what  is  not  an  appeal  for  costs,  284 

or  new  trial  ?^233 

from  inferior  courts,  234,  287 

from  a  refusal  to  commit,  241 

against  discharge  of  a  rule  for  certiorari,  257 

from  refusal  to  issue  habeas  corpus,  257 

power  of  Appeal  Court,  costs,  279 

dismissal  of  without  prejudice  to  application  to  Court  below,  279 

costs  when  a  roported  case  misleads,  280 

where  costs  refused,  280 
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Appeal—  cotUin'ued, 

leave  to  appeal  rescinded,  280 

interlocutory  discouraged,  280,  291 

a  re-hearing,  280,  287 

all  orders  prima  facie  appealable,  281 

discretion,  how  far  appealable,  281 

where  leave  necessary,  282 

order  by  consent,  282 

witnera  cases,  283 

from  master's  discretion,  284 

actions  remitted  to  County  Court,  284 

fresh  case  on  appeal,  286 

all  parties  to  be  served  with  notice  of,  287 

for  small  sums,  287 

from  chief  clerk  to  judge,  287 

new  evidence,  288 

further  evidence  of  same  witnesses,  289 

new  points,  289 

from  judge  in  chambers,  290 

time  for,  290 

special  leave  to  extend  time,  292 

security  for  costs  of,  poverty,  293 

irregular,  294 

abandoned,  294 

judgment  of  A.  Court  cannot  be  altered  by  A,  Court,  29 

by  party  not  appearing  at  hearing,  295 

change  of  solicitors  on,  295 

Appearakcx, 

of  third  parties,  71,  78,  79 

where  entered,  102 

method  of  entering,  102 

by  partners,  102 

in  action  for  recovery  of  land,  103, 108 

time  for,  103 

how  irregularity  taken  advantage  of,  103 

how  judgment  set  aside,  103 

to  district  registry  writs,  104 

proceedings  in  default  of,  104 

application  to  appoint  guardian  ad  litem,  104 

affidavit  of  service,  105 

consequences  of  non-appearance,  105 
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Appearance — continued. 
writ  of  inqpiry,  106, 107 
reference  instead  of  writ  of  inqniry,  106 
non-appearance  in  Chancery  action^  107 
non-appearance  to  claim  for  acconnt,  107 
non-appearance,  form  of  judgment,  108 
defendant's  proceedings  after,  109 
third  parties  brought  in  to  defend,  109, 110 
when  no  statement  of  claim  required,  110 
application  for  particulars  of  claim,  110 
summons  to  enforce  a  reference,  111 
table  of  procedure  in  default  of,  112 

Arbitratioit, 

compulsory  reference  to,  30 
stating  case,  236 

Attachment, 

service  in,  150,  239 

for  not  making  discovery,  178 

application,  how  made,  238 

for  non-production  of  documents,  239 

not  ordered  unless  order  disobeyed  entered,  239 

when  granted,  240 

of  debU,  265 

what  debts  can  be  attached,  267 

of  moneys  generally,  272 
Award, 

time  to  apply  to  set  aside,  224 

setting  aside,  method,  236 

Ballot  Act, 

discovery  of  documents  under,  183 
Bankrupt, 

what  actions  he  can  carry  on,  56 

costs,  56,  58 

when  action  restrained,  57 

when  service  should  be  on  trustees,  58 

Bargains, 

with  expectant  heirs,  22 

Before  Action, 

pleader  should  endorse  writ,  1 
amendments,  1 
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BsroRB  Action — eotitinued. 
premature  issue  of  writ,  S 
when  notice  of  action  required,  2 
demand  and  refusal,  when  necessary,  2 
sanction  of  Court,  2 
fraud  chaiged  in  writ,  3 
allegations  not  established,  3 
action  for  deceit,  4 
statements  in  prospectuses,  4 
fraud  not  to  be  assumed,  4 
choice  of  judge,  6 
costs  of  endorsement  of  writ,  7 
interlocutory  applications  on  endorsement  of  writ,  7 
usual  undertaking  as  to  damages,  8 
damages,  how  estimated,  9 
forms  of  endorsement,  9 
writ  should  ask  for  everything  desired,  9 
other  methods  of  getting  relief,  10 

application  for  umpire  under  Common  Law  Procedure  Act,  10 
effect  of  Vendors  and  Purchasers  Act,  1874,.. .12 
summary  jurisdiction  under  Conveyancing  Act,  12 
method  of  obtaining  assistance  of  Court,  13 
issue  of  writ  a  necessary  preliminary,  13 
no  cause  of  action,  14 

negotiation  as  distinguished  from  contract,  14 
action  partly  good  and  partly  bad,  14 
jurisdiction  of  Court,  15 
repairs  out  of  capital,  16 
allowances  out  of  lunatic's  estate,  15 
when  Court  cannot  relieve,  16 
when  time  is  essential,  16 
administration  action,  16 
cases  of  exceptional  difficulty,  17 

Bribv, 

payment  by  length,  207 

documents  to  accompany,  207 

suggestions  for  cross-examination,  209 

time  for  delivery  of,  210 

costs  of  instructions  and  conferences,  210 

unnecessary  costs,  211 

retainers,  211 
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Brief — continued, 

number  of  counsel,  211 

drawing,  212 

order  of  arrangement,  213 

negligence  of  eolicitor  in  not  instructing'counse],  214 

advocacy,  214 

arrangement  of  addresp,  S15 

C/A.  Sa.| 

writ  of,  269 

instance  of  use  of,  270 

Case, 

of  exceptional  difficulty,  17 

See  Advising  on  Case,  18 — 40 

stated.  Summary  Jurisdiction  Act,  1879,... 234 

stated  by  aibitrator,  236 

CEBTIORARt, 

generally  applied  for  by  defendant,  255 

when  plaintiff  applies  for,  255 

chiefly  in  criminal  cases,  255 

costs  of,  255 

Employers'  Liability  Act,  256 

appeal,  257 

Cbaubers, 

applications  in,  83 

Change  of  Pabties, 

on  marriage,  bankruptcy,  death,  56 

after  judgment,  62 
Charging  Order, 

application  for,  268 

after  service  of,  no  transfer,  269 

on  reversionary  interests,  269 

stock  vested  in  trustees,  269 
Chief  Clerk, 

taking  accounts,  adjournments,  90 

adjournment  to  judge  is  not  an  appeal,  287 

Claiu, 

application  for  particulars  of,  110 

amendments  not  restricted  by  endorsement  on  writ,  117 

statement  of  material  facts,  118 

reasons  for  present  form  of  pleadings,  120 


INDEX. 
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evidence,  when  pleaded,  120 

embaiTEussmenty  120 

instance  of  embarnuning  claim,  121 

allegations  must  be  specific,  121 

scandalous  statements,  121 

iaults  in  pleadings,  122 

matter  arising  since  issue  of  writ,  123 

amendments  without  leave,  123 

Co-Defekdantb, 

questions  between,  74,  79 

third  parties  co-defendants  to  counterclaim,  75 

COHHIBSION, 

to  examine  witness  abroad,  200 
CoHPouirDuro  a  Fxlont,  19 
Conduct, 

of  action  after  consolidation,  206 
on  death  of  plaintiff,  206 

of  sales,  206 

CoNFXDisirriAL  Communications, 
priyileci:e.  35 

Consent, 

orders  by,  leave  to  appeal,  282 

Contracts, 

against  public  policy,  19 
unreasonable,  20 
construction  of,  28 
with  executors,  65 

Costs, 

of  endorsement  of  writ,  7 

investigating  title,  12 

of  wrong  plaintiff,  43 

third  parties',  74,  76,  80 

a£Bdavit  thrown  on  party  filing,  190 

of  instructions  and  conferences,  210 

retainers,  211 

application  to  set  aside  an  award,  236 

reference  under  Lands  Clauses  Act,  238 

filing  criminal  information,  247 

interpleader,  250 
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certiorari,  255»  256 

power  of  Appeal  Court,  279,  284 

refused,  280 

what  are  orders  as  to  costs,  284 

trustees',  appeal,  284 

incumbrancers',  286 

CouirsEL, 

should  endorse  writ,  I 
opinion,  where  privileged,  35 
opinion  in  non-litigious  matter,  96 
number  of,  allowed,  211 

COUITTBRCLAIX, 

death  of  defendant,  revivor,  59 

third  parties  co-defendants  to,  75 

defendant  placed  in  position  of  plaintiff,  130 

order  to  stay,  131 

inconvenience  of,  131 

principle  upon  which  disallowed,  132 

against  plaintiff  and  third  party,  133 

for  inconsistent  alternative  relief  135 

damages  not  limited  to  date  of  writ,  136 

allegations  in,  to  be  specifically  dealt  with,  136 

parties  to,  137 

puis  darrein  continuance,  138 

plaintiff  may  apply  to  exclude,  138 

plaintiff  must  not  be  embarrassed,  138 

when  tried  before  claim,  138 

does  not  drop  with  the  plaintiff's  action,  139 

County  Court, 

discovery  in  actions  transferred  from,  169 
practice  of  judges  in,  228 
appeal,  284,  287 

CllIMINAL  iNFORMATIOy, 

motion  for  leave  to  file,  246 
costs,  247 

CllOSS-ExAlCIVATION, 

when  opponent  cannot  be  cross-examined,  193 
withdrawal  of  affidavit  to  avoid,  194 
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Damaobs, 

usual  undertaking  as  to,  8 
how  estimated,  9 

delay  on  application  to  enforce,  9,  252 
in  counterclaim  not  limited  to  date  of  writ,  136 
Dbath, 

of  parties,  68, 69 

of  defendant  in  action  of  tort,  60^  61 

of  petitioner,  61 

of  plaintiff  and  defendant,  62 

DXBTB, 

attachment  of,  265,  267 
Dbbtor*8  Suxkonb, 

as  a  means  of  enforcing  judgment,  268 

DnwcK, 

when  leave  given,  99 

evasiveness,  124 

when  amendment  refused,  125, 127 

denial  must  be  specific,  125 

general  denials  discouraged,  126 

line  of  defence  should  be  clear,  127 

putting  plaintiff  to  proof,  128 

embarrassing  plaintiff,  128 

irregular,  how  dealt  with,  129 

pleas  in  abatement,  129 

leave  to  amend  authorises  demurrer,  160 

DirXNDANTS, 

capacity  in  which  liable,  32 

who  cannot  be  made,  45 

when  struck  out,  45 

joined  in  the  alternative,  costs,  46 

for  discoveiy,  46 

added  for  security  for  costs,  46 

cannot  demur  for  want  of  parties,  46 

question  between  defendant  and  co-defendant,  79 

admitting  part  of  debt,  98 

several,  leave  to  defend,  99 

misdescription  of  residence,  101 

proceedings  after  appearance,  109 

DXLAT, 

must  be  none  in  enforcing  undertakings,  252 
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Demand, 

and  refasaly  breach  of  contract  and  trover,  2,  30 

Demurbbr, 

for  want  of  parties,  46 

by  vestrymen,  48 

no  cause  of  action  disclosed,  82 

as  a  means  of  getting  judicial  opinion,  82 

instances  of,  152,  155,  159 

Order  28,  when  parties  may  demur,  153|  154 

multifariousness,  153 

Statute  of  Limitations,  not  Frauds,  set  up  by,  154,  155 

when  appropriate,  156 

to  writ  alone,  157 

rules  governing  demurrer,  157 

must  be  specific,  157 

pleading  and  demurrer,  157  • 

time  to  enter  for  argument,  158 

no  amendment  while  demurrer  pending,  158 

effect  of,  158 

leave  to  amend  authorises  demurrer,  160 

to  parts  of  pleading,  161 

general  demiiirer,  161 

Detinue, 

action  for,  demand,  30 

Digests, 

not  to  be  relied  on,  39 

DntBcnoirs, 

application  for,  on  appearance  of  third  parties,  78,  79 
re^ed,  third  party  dismissed,  79 

DiBOOVERT, 

by  third  parties,  79 

by  means  of  summons  for  account,  89 

in  Court  of  Chancery,  objects  of,  162 

who  may  interrogate  and  be  interrogated,  162 

Judicature  Acts  give  no  new  rights,  163 

advantages  of  interrogatories,  163 

in  action  for  recoveiy  of  land,  165 

rule  as  to  title  deeds,  165, 182 
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DiscoTEBT—  continued, 

inconvenienoe  no  bar,  165 

time  for,  in  Chancery  and  Common  Law  Divisions,  166, 167, 168 

before  defence  at  Common  Law,  167 

inspection  of  documents  referred  to  in  claim,  168 

in  actions  transferred  from  County  Court,  169 

place  of  production,  169 

present  system  of,  170 

after  order  for  production  made,  171 

preliminary  question,  171 

privilege  only  can  prevent  inspection,  171 

private  and  confidential  documents,  173 

objecting  to  answer,  173 

privilege,  telegrams,  173 

answer  tending  to  criminate,  174 

by  production  and  interrogatories,  175 

affidavit  in  answer,  form,  175 

what  description  of  documents  sufficient,  176 

reasons  of  objections  to  produce  must  be  given,  177 

affidavit  of  documents  unnecessarily  prolix,  177 

identification  to  be  general,  not  particular,  177 

when  further  affidavit  applied  for,  178 

attachment,  178 

matter  must  be  before  the  Court,  180 

answers  must  be  obtained  if  possible,  180 

partial  production,  180 

lunatic's  title  deeds,  180 

copies,  180 

discovery  at  Common  Law,  181 

particulars,  181 

valuer  as  to  basis  of  valuation,  182 

of  things  in  issue  only,  182 

names  of  witnesses,  182 

documents  under  Ballot  Act,  183 

patents,  183 

coHversations,  183 

recollection  of  written  documents,  184 

when  part  of  interrogatories  bad,  184 

objections  on  ground  of  irrelevance,  185 

interrogatory  too  vague,  185 

dates  may  be  asked  for,  186 

application  for  further  answer,  186 
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DisoRSTioir, 

of  judge  as  to  trial  by  jury,  219 
of  jadge,  how  far  appealable,  281 
of  master,  284 

Dismissal, 

for  want  of  parties,  43 

DiSTUIOT  RaOISTRAB, 

ordezing  account,  90 

DiSTBICT  BbOISTRT, 

appearance,  102, 104 

DlSTRIHGAS,  269 
DOOUMKITTB, 

partial  production  of,  180 

inspection  of  documents  referred  to  in  daim,  168 

place  for  production,  169 

privilege,  171 

what  description  sufficient,  176 

affidavit  unnecessarily  prolix,  177 

identification  to  be  general  and  not  particular,  177 

under  Ballot  Act,  183 

recollection  of  written,  184 

See  Discovery^  162—187 

Elioit, 

writ  of,  265 

Embabrassxibnt, 
in  claim,  120 

Endobskmknt  of  Writ, 
by  counsel,  1 
costs  of,  7 

interlocutory  applications  upon,  7 
leave  to  serve  short  notice  of  motion,  8 
forms  of,  9 

provisions  of  Judicature  Act  as  to,  81 
amendment,  43, 82,  83 
endorsement  under  rule  7,... 83,  85 
claims  can  be  joined,  84 
of  service,  on  writ,  148 

Enforcing  Judgment.    See  ExwtUionf  260,  273 
undertakings,  252 


11CDSZ« 

Enquiry, 

writ  of,  118 

Equitable  Exscutiok, 

as  a  mode  of  enfoioing  judgment,  271 
receiver  should  be  applied  for,  271 

Equitable  Rbuet, 

greater  than  statutory,  26 

EVABIVENXSS, 

in  defence,  124 

Etidence, 

consideration  of  plaintiff's,  31 

when  pleaded,  120 

upon  application  to  senre  out  of  jorisdictioni  148 

agreement  to  take  by  affidavit,  191 

on  information  and  belief,  97 

See  Admting  on  Evidence,  188—192 

See  AffidaviU,  193—200 

documents  to  be  marked,  225 

new,  on  application  for  new  trial,  231 

on  appeal,  288 

further  evidence  of  same  witnesses  on  appeal,  289 

notes  of  oral  evidence  lost,  289 

Ex  Pabte  Apfuoationb,  8 

Examinees, 

evidence  before,  197,  199 

Executed  Consideration, 

Statute  of  Frauds  not  applying,  22 

Execution, 

against  third  parties,  80 

stay  of  pending  appeal,  233 

depends  upon  kind  of  order,  260 

against  married  women,  260 

time  to  issue,  261,  263 

recovery  of  money,  261 

recovery  of  land,  261 

recovery  of  other  than  money  or  land,  261 

writs  of,  when  issued,  262 

for  costs  of  interpleader,  263 

writ  of  sequestration,  263 
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various  writs  can  be  issued  together,  263 

remains  in  force  for  a  year,  264 

priorities  of  writs,  264 

elegit)  265 

attachment  of  debts,  265 

garnishee  orders,  266 

debtors  summons,  268 

judgments  against  firms,  269 

ca.  sa.,  use  of,  269 

equitable  execution,  271 

onus  of  proof  to  be  changed  in  judgment  Bummouses,  273 

Executors, 

continuing  action,  liable  for  costs,  61 
defendants  executors  not  made  defendants,  61 
contracts  with,  66 

Felont, 

compounding  a,  19 

Firm, 

enforcing  judgment  against,  269 

FORSCLOBURE  ACTION, 

is  not  action  for  recovery  of  land,  64 

Foreigners, 

out  of  jurisdiction,  servnce,  145 

Fraud, 

charged  in  writ,  3 

must  not  be  assumed,  4 

on  power  of  appointment,  19 

fraudulent  defence  without  defendant's  knowledge,  234 

Frauds,  Statute  or,  . 

not  set  up  by  demurrer,  164 

Qabvisheb, 

order  nisi,  266 

payment  into  court  by,  266 

disputing  liability,  266 

QUARDIAN, 

appointment  of,  64 

ad  litem,  application  to  appoint,  104 


INDEX* 
HaBSAS  CoBVUSy 

where  defendant  in  costodj,  267 
application  by  guardian,  257 
prisoner  as  witness,  257 
appeal,  257 

Iluteratb  Person, 

affidavit  by,  196 
Ikfahts, 

suing  and  defending,  54 

appointment  of  guardian,  54 

father's  right,  55 

issuing  debtoi's  summons,  55 

service  of  notice  of  judgment,  55 

defaalt  in  pleading  by,  55 

service  on,  144 
Ihjukctiok, 

writ  must  first  be  issued,  251 

examples  of,  251 

interim,  over  next  motion  day,  251 

one  Court  cannot  restrain  another,  251 

to  restrain  a  libel,  254 

form  of,  254 

Inspection.    See  Discovery,  162 — 187 

orders  for— costs,  111 

orders  not  wholly  in  defendant's  power,  165,  180 

lunatic's  title  deeds,  180 
Interlocutobt  Applications, 

on  endorsement  of  writ,  7 

leave  to  serve  short  notice  of  motion  for,  8 

writ  must  first  be  issued,  8 

appeal  discouraged,  280 

time  for  appeal,  291 
Intermsdiabies, 

liability  of,  25 
Intebpleader, 

by  sheriff,  248 

appeal,  248,  282 

by  other  persons  than  sheriff,  249 

costs,  250 

undertaking  as  to  damages,  252 

execution  for  costs  of,  263 


INDEX. 

* 

Intbrrooatories, 

to  corporationB,  173,  175 

difference  between  and  discoveiy  by  production,  175 

objections  to  answer,  178 

who  may  interrogate,  162 

when  some  are  bod,  185 

too  vague,  185 

dates  may  be  asked,  186 

Issue, 

of  writ,  time  for,  81 
of  execution,  261,  263 

Joinder, 

and  misjoinder,  42 

effect  of  Judicature  Act,  44 

defendant  must  not  be  embarrassed  by,  44 

of  causes  of  action,  62 

leave  to  join  when  given,  66 

Judge, 

choice  of,  5 

issues  settled  by,  189 

practice  of  County  Court  judges,  228 

in  chambers,  appeal,  290 

JUDOMEKT, 

summons  to  sign,  95 

order  to  sign  is  interlocutory  order,  99 

setting  aside,  affidavit  of  merits,  103 

form  of  on  non-appearance,  106 

motions  for,  221 

when  not  directed  to  be  entered,  221 

ambiguity  as  to  costs,  226 

set  aside,  fraudulent  defence  put  in  by  solicitor,  234 

enforcing .    See  ExeciUion,  260—  273 

for  recoveiy  of  money,  261 

against  a  firm,  269 

summonses,  onus  of  proof  to  be  changed,  273 

Jurisdiction, 
of  Court,  15 

when  Court  cannot  relieve,  16 
foreigners  out  of,  service,  145 
application  for  leave  to  serve  out  of,  148, 149 


INDEX. 

Jury, 

actions  in  Chancery  Division  transferred  204 
discretion  of  judge  as  to  trial  by,  219 
role  as  to  trial  by,  220 
actions  for  specific  performance,  220 

Law  Reports, 

head-notes  in,  37 

Leave, 

to  serve  short  notice,  8 

to  join,  when  given,  66 

to  serve  third  party,  notice,  78 

to  defend,  when  given,  99 

for  service  out  of  jurisdiction,  148, 149 

where  necessary  to  appeal,  282 

to  appeal,  lapse  of  time,  285 

to  appeal  as  to  costs,  285 

to  extend  time  to  appeal,  292 

Liability, 

of  intermediaries,  25 

where  legal  liability  exists,  26 

LiBBUB, 

of  same  class  to  same  persons,  63 

Limitations,  Statittb  of, 
used  to  conceal  fraud,  41 
runs  in  favour  of  wife's  separate  estate,  53 
set  up  by  demurrer,  154, 155 

Liquidated  Demand, 

endorsement  of  writ,  84 
advantages  of  rule,  7,  85 

LoRDB,  House  of, 

appeal,  stay  of  proceedings,  293 
leave  to  appeal,  294 

Lunatics, 

how  sued,  67 

action  for  necessaries,  67 

service  on,  144 

interrogatories  to  committee  of,  180 

Mandamus, 

power  of  superior  Court  to  issue,  241 


INDEX. 

Mandamus— eoitfijiuecf. 
prerogative  writ  of,  241 
to  County  Court  judge,  248 
demand  must  have  been  made,  242 
fprounds  of  claim,  242 
service  of  original  writ  of,  243 
return  to  writ,  243 
peremptory  mandamus,  243 

Married  Womsv, 

before  Property  Act  of  1882,.. .48 

when  husband  party,  48 

could  not  be  bankrupt,  49 

giving  security,  49,  54 

simimary  of  law  before  Act,  60 

effect  of  Property  Act,  1882,. ..51 

to  what  extent  contracts  enforced,  52 

no  next  friend,  52 

husband  joined,  52,  53,  54 

can  now  be  bankrupt,  52 

torts,  52 

when  husband  can  be  sued,  52 

Statute  of  Limitations,  53 

liability  of  husband  for  debts  of,  54 

Master, 

appeal  from,  time,  290 

Minutes, 

application  to  vary,  258 
Misdescription, 

of  defendant's  residence,  101 

Mortgagor, 

and  mortgagee,  account  between,  89 
Motions, 

short  notice  of  motion,  8y  n. 

for  judgment,  221 

for  attachment,  service  of  notice,  239 

to  commit  for  non-attendance  to  injunction,  240 

to  file  information  by  relator,  244 

to  strike  off  the  roll,  245 

for  leave  to  file  criminal  information,  246 

when  made,  247 

costs  of  abandoned  motion,  247 


INDEX. 

MOLTIFARIOUSKESS, 

in  demariery  153 

Natural  Justice, 

more  exacting  than  equitji  26 

NVOLIOBNCE, 

of  solicitor  failing  to  instruct  counsel,  214 

Njew  Trials, 

wben  granted,  229 

grounds  of  application  for,  229 

new  practice,  229 

judge  dissatisfied  with  verdict,  230 

judge's  notes  on  application  for,  230 

when  yerdict  against  weight  of  evidence,  230 

new  evidence,  231 

on  ground  of  surprise  and  further  information,  231 

time  for  application,  232 

stay  of  execution,  233 

new  trial  or  appeal,  233 

judgment  set  aside  for  fraudulent  defence,  234 

appeal  from  inferior  Courts,  234 

Summary  Jurisdiction  Act,  1879,  case  stated,  234 

setting  aside  an  award,  236 

arbitrator  stating  case,  236 

compulsory  references,  237 

costs  under  Lands  Clauses  Act,  238 

application  for  attachment,  238 

service  of  notice  of  motion  for  attachment,  239 

NON-AFPSARANCS, 

consequences  of,  105 

in  matters  assigned  to  Chancery  Division,  107 

in  actions  for  account,  107 

in  action  for  recovery  of  land,  108 

form  of  judgment,  108 

table  of  procedure  in  default  of  appearance,  112 

NOTICBS, 

short,  of  motion,  8,  n. 

before  action,  2,  30 

Employers'  liability  Act,  2 

action  against  justices  of  peace,  &c.,  2 


INDEX. 

Noncis — continued, 

leaye  to  serve  third  party,  78 
in  lieu  of  service,  149 
of  trial  in  Chancery  Division,  220 
of  injunction  sent  by  tel^pnph,  240 

0FFICBB8, 

Court's  jurisdiction  over  its  own,  258 
misbehaviour  of,  258 

Official  Rsfbrkbs, 
powers  of,  226 

Opinion, 

privilege  of  counsers,  35 
in  non-litigious  matters,  36 

Ordkr, 

to  sign  judgment  is  interlocutory,  99 

to  dismiss  action,  258 

by  consent  leave  to  appeal,  282 

as  to  costs,  what  are,  284 

final  or  interlocutory,  292 

to  sign  judgment  on  specially  endorsed  writ  not  final,  292 

Particulars, 

ofclaim,  110, 180 
Partixs, 

relation  of,  20 

plaintiffs,  42 

misjoinder,  42 

former  practice  as  to  joinder  of  parties,  42 

amendment,  42 

diamissal  for  want  of  jMurties,  43 

wrong  plaintiffs,  costs,  43 

fresh  parties  after  judgment,  43 

notice  of  order,  43 

effect  of  Judicature  Act  upon  joinder,  44 

defendant  must  not  be  embarrassed  by,  44 

joinder  of  plaintiffs,  44 

alternative  relief,  44 

who  cannot  be  made  defendant,  45 

defendant  wrongly  joined  struck  out,  45 

defendants  joined  in  the  alternative,  costs,  45 

application  to  vary  parties,  45 


INDEX. 

Partus — wntinued, 

for  security  for  costs,  46 

for  discovery,  46 

defendant  cannot  demur  for  want  of  parties,  46 

who  should  not  be  made  parties,  examples,  46 

representative  action,  parties  objecting  to  plaintiffs  conduct,  47 

where  an  interest  is  not  represented,  47 

trustees,  &c.,  may  be  sued  without  beneficiaries,  47 

receivers  should  not  be  joined,  48 

when  vestrymen  can  demur  if  joined,  48 

married  women  before  Act  of  1882,.. .48 

when  husband  joined,  48,  53 

married  woman  could  not  be  bankrupt,  49 

when  married  woman  need  not  give  security,  49 

summary  of  law  as  to  wives  before  1882,... 50 

effect  of  Act  of  1882,... 51 

liability  of  married  women  for  torts,  53 

when  woman  plaintiff  marries,  53 

husband's  liability  for  wife's  debts  after  her  death,  54 

when  husband  wrongly  joined,  54 

security  for  costs,  54 

infants  suing  and  defending,  54 

how  guardian  appointed,  54 

who  can  be  guardian,  54 

debtor's  summons  by  infant  plaintiff,  55 

service  of  notice  of  judgment  on  infant,  55 

default  in  pleading  by  infant,  55 

change  of  parties,  bankruptcy,  56 

when  action  restrained  by  Bankruptcy  Court,  57 

when  service  should  be  on  trustee,  58 

costs  of  bankrupt's  trustee,  58 

death  of  parties,  58,  60 

revivor,  counterclaim,  58 

actio  personalis  moritur,  59 

death  of  defendant  in  action  of  tort,  60,  61 

death  of  petitioner,  61 

executor  personally  liable  for  costs,  61 

change  of  parties  after  judgment,  62 

death  of  plaintiff  and  defendant,  62 

joinder  of  causes  of  action,  instances,  62,  63 

libels  of  same  class  to  same  persons,  63 

actions  for  recovery  of  land,  64 


I2n>EX. 

PA.RTIB8  — conttnuecl. 

what  may  be  joined  with  leave,  64 

foreclosure  action  is  not  an  action  for  recovery,  64 

what  cases  trustee  in  bankruptcy  can  try  in  High  Court,  65 

contracts  with  executors,  65 

leave  to  join  causes  of  action  when  given,  60 

lunaticd  suing  and  defending,  67 

action  for  necessaries  against  lunatic,  67 

person  of  unsound  mind,  67 
Partnkrs, 

suing  and  defending,  68 

default  in  appearance  by  firm,  68 

action  on  judgment,  69 

action  for  account,  89 

entering  appearance,  102 

service  on,  144 

receivers  in  partnership  actions,  254 

execution  against,  869 

Patmkkt, 

into  court  to  obtain  leave  to  defend,  96 

into  court— costs,  111 

can  be  joined  with  other  defences,  129 

Pensions, 

when  they  vest  in  trustee  in  bankniptcy,  263 
of  County  Court  judge,  sequestration,  263 
when  assignable,  267 

Person  or  Unsound  Mind, 
repudiating  action,  67 

PLAiNTirr, 

who  may  be  made,  42 

first  person  to  be  considered  in  his  own  action,  76 

embarrassing,  77 

Plea, 

in  abatement,  129 

Pleading, 

time  for  delivery  of  dairo,  113 
conciseness  necessary,  113 
all  £Eu;t8  relied  on  should  be  stated,  113, 116 
relief  claimed  to  be  specified,  113 
admissions  and  presumptions  of  law,  114 


INDEX. 

prolixity,  how  dealt  witli,  114 

what  it  should  contain,  115 

when  matter  in  struck  out,  115 

length  of,  costs,  115 

object  of  modem,  116 

things  in  aggrayation  of  damage,  116 

in  action  for  recovery  of  land,  117 

amendments  raising  a  new  case,  117 

extension  of  time  for  delivery  of,  117 

See  Claim,  110—123 

See  Defence^  124—129 

See  Caunterdaimf  130—138 

Se^  Reply,  140-142 

and  demurring,  157 

demurrer  to  part  of,  161 

Prkuminart  QuBsnoK, 
in  daim  for  account,  88 
before  order  for  production  made,  171 
premature  action,  2 

Prebooative  Writ  of  Mandaxtts, 
enforces  public  duties,  241,  242 
instance  of  its  use,  242 

Presbrvation  of  Property, 
interim  orders  for.  111 

Presidents, 

consent  of  to  transfer,  202 

PRiyiLBGE, 

of  cotmsel's  opinion,  35 

is  not  given  in  contemplation  of  litigation,  35 

confidential  communications,  35 

alone  can  prevent  inspection,  171 

how  pleaded,  171 

definition  of,  173 

servant's  character,  174 

telegrams,  173 


IXDKX. 

Procedure, 

bringing  in  third  parties,  71 

under  Order  15,... 88 

under  Order  14,... 92 

in  default  of  appearance  104,  112 

Production.    See  Discovery^  162,  187 

Prospectuses  of  Companies, 
statements  in,  4 


Quo  Warranto, 
use  of,  243 

motion  to  file  information,  244 
affidavits,  244 

procedure  of  defendant,  244 
time  for  application,  244 


IIeceiver, 

should  not  be  made  party,  48 

interim  receiver  appointed  by  defendant,  251 

should  be  aaked  for  in  writ,  251 

security,  252 

who  should  not  be  appointed,  253 

when  Court  of  Appeal  appoints,  253 

<lisobedience  of,  253 

in  partnership  actions,  254 

atiidavit  of  fitness,  254 

difficulty  in  getting  appointment  of,  276 

Recovery  of  Land, 

action  for,  what  may  be  joined  by  leave,  64 

foreclosure  action,  64 

entering  appearance  to  writ  for,  103 

non-appearance  to  writ,  108 

judgment,  how  enforced,  261,  272 

discovery  in  action  for,  165 

in  County  Court,  appeal  from  order,  226 


BjEFXRSBSy 

power  of  official,  226 

judge  need  not  accept  finding  of,  227 

time  for  setting  aside,  227 

Referskcb, 

summons  to  enforce,  111 

when  ordered,  222 

costs  of,  225,  238 

to  a  master,  223 

agreement  to  refer,  224 

to  special  referees,  227 

compulsory,  237 

under  Acta  of  Parliament,  237 

application  for  receiver  and  injunction  during,  254 

XtEOTSTRATIOK, 

of  judgment,  276 

Belator, 

motion  to  file  information,  244 
what  affidavits  state,  244 
procedure  of  defendant,  244 

Hepairs, 

allowance  out  of  capital,  15 

Reply, 

when  new  matter  pleaded,  or  counterclaim,  140 

when  no  facts  pleaded  in  coKnterclaim,  140 

time  for,  140 

after  time,  when  good,  141 

time  generally  granted,  142 

time  for  filing  affidavits  in  reply,  198 

Beprssentattve  Actton, 

party  objecting  to  pkinUfiTs  conduct,  47 

Bes  Judicata,  17 

Best^uinino, 

one  Court,  another,  57 
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Bjbtainjbrs, 
costs,  211 

Bkvivor, 

of  action,  58 

on  death  of  plaintiff  in  administration  action,  58 

death  of  defendant,  counterclaim,  59 


Salaries, 

and  pensions  when  attached,  267 

Sakctiok  of  Court, 
when  required,  fi 

Scire  Facias, 

when  used,  244 
notice,  how  served,  245 
indiscretion  of  Court,  245 

Skcuritt, 

for  costs  when  ordered  hefore  leave  to  defend  given,  89 

by  receiver,  252 

by  administrator,  252 

for  costs  on  appeal,  293 

Sequestration, 

necessity  for  receiver,  253 
when  writ  can  issue,  263 
attachment  of  balance  at  bankers,  272 

Service, 

of  notice  of  judgment  on  infiant,  55 

on  third  parties  out  of  jurisdiction,  79 

where  defendant's  solicitor  accepts,  143 

penalty  for  not  accepting  by  solicitor,  143 

personal  service,  143 

husband  and  wife  defendants,  144 

upon  wife  alone,  144 

infants,  lunatics,  partners,  144 


INDEK. 

Sebvica—  continued. 
foreigners,  145 
under  particular  Acts,  145 
vacant  possession,  145 
substituted  service,  146 
form  of  order  for  substituted  service,  147 
time,  147 

endorsement  of  time  on  writ,  148 
out  of  jurisdiction,  148,  149 
notice  in  lieu  of,  149 

applications  made  in  chambers,  practice,  149 
houiM  for  service,  150 
in  attachments,  150 
of  writ  of  mandamujs,  243 

Sheriff, 

application  to  attach,  239 

interpleader,  248 

applying  for  directions  as  to  execution,  264 

officeis  of,  277 

Solicitor, 

accepting  service,  143 

failing  to  instruct  counsel,  214 

application  to  strike  off  the  roll,  245 

misconduct  amounting  to  indictable  offence,  245 

Special  Case, 

statement  of,  228 
mistake  in,  228 


Special  Endorssmikt, 

demand  must  be  ascertained,  91 
procedure  under  Order  14,... 92 
what  constitutes,  93 
where  applicable,  94 

Specific  Performaitce,  18 

actions  for,  trial  by  jury,  220 

Q3 
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Statement  of  Claim, 

where  none  required,  110 
application  for  particulars,  HO 
See  Claim,  117,  123 

Statutwi, 

effect  of  not  to  be  extended  indefinitely,  24 

Stat  of  Procbsdings, 

order  to  stay  one  of  two  cross-actions,  204 

two  actions,  one  abroad,  205' 

double  vexation,  205 

where  costs  of  former  action  unpaid,  205 

no  stay  to  part  of  action  only,  205 

trial  of  issues  of  fact  pending  appeal  on  point  of  law,  205 

to  what  Court  application  to  be  made,  206 

conduct  of  actions,  206 

pending  appeal  to  House  of  Lords,  293 

Strikhto  off  Roll, 
by  motion,  245 
affidavits  in  support,  245 
when  misconduct  amounts  to  an  indictable  offence,  245 

Substituted  Service, 
form  of  order  for,  147 

Summary  Jurisdictioit, 

under  Conveyancing  Act,  12 

Summons.    See  Writi  of  Summons,  81, 101 
to  amend,  43 
in  chambers,  83 
to  sign  judgment,  95 
to  enforce  a  reference,  111 
debtors,  268 

Tbchkicality, 

working  an  injustice,  21 

Telegrams, 

privilege,  173 


INDEX. 

Third  Parties, 

provisions  of  Order  16,... 70 

brought  in  together  with  plaintiff,  70 

effect  of  Judicature  Act  as  to^  70 

procedure,  71 

appearance  and  non-appearance,  71 

further  order  upon  appearance  of,  72 

notice  to,  after  pleadings,  72 

question  in  action  must  be  common  to  all  parties,  73 

further  uses  of  Order  16,... 73 

claim  against  defendant,  but  no  counterclaim,  73 

questions  between  co-defendants,  74»  79 

costs  of,  74,  76^  80 

alternative  relief,  74 

made  co-defendants  to  counterclaim,  75 

where  thej  cannot  be  brought  in,  75 

notice  by  to  fourth  party,  75 

not  getting  struck  out,  75 

plaintiff  will  not  be  delayed,  76 

substance  of  provisions  as  to,  76 

nature  of  questions  between  the  parties,  77 

embarrassing  the  plaintiff,  77 

notice  by  plaintiff  te,  under  rule  19,... 77 

appearance  and  proceedings  on,  78^  79 

default  in  appearance,  78 

leave  to  serve  third  party  notice,  78 

copy  of  claim  served  with  notice,  78 

discoveiy  by,  79 

Court  refusing  to  give  directions,  third  party  dismissed,  79 

service  out  of  jurisdiction,  79 

execution  against,  80 

practice  under  new  Bules,  80 

TllUB, 

for  bringing  action  limited  by  Act,  30 

for  entering  appearance,  103 

for  reply,  140 

reply  delivered  after  time,  141 

generally  granted,  142 

for  service  of  writ,  147 

for  entering  demurrer,  158 


INDEX. 

Time— conhnwfd. 

for  discovery  in  Chancery  and  Common  Law,  166,  167, 168 

for  filing  affidavit,  197, 198 

to  apply  to  set  aside  an  award,  224,  236 

for  application  for  new  trial,  232 

for  application  for  gun  warrants,  244 

for  issuing  execution,  261,  263 

for  appeal  from  master's  order,  290 

for  appeal  from  judge  in  chambers,  290 

for  appeal  from  interlocutory  order,  291 

Title  Deeds, 

discovery,  165,  182 

Tort, 

action  on,  60 

Travsfer, 

transfer  of  actions  discouraged,  202 

objections  to  transfer,  202 

consent  of  presidents  to  be  obtained,  202 

in  winding  up  an  administration  suit,  203 

ex  parte  application,  204 

of  Chancery  actions  to  be  tried  by  jury,  204 

Trial, 

discretion  of  judge  as  to  trial  by  jury,  219 

by  jury  prima  facie  right  of  defendant,  219 

rule  as  to  trial  by  jury,  220 

action  for  specific  performance,  220 

notice  of  in  Chancery  Division,  220 

motion  for  judgment,  221 

when  judgment  not  directed  to  be  entered  at  trial,  221 

costs  of  a  reference,  222,  225 
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INTRODUCTION  TO  THE  RULES   OF 
THE  SUPREME  COURT,  1883. 


It  is  impossible  to  do  more  than  offer  some  few  general  obser- 
vations as  to  the  scope  and  drift  of  the  neto  Bules  in  this 
Code,  owing  to  the  short  time  that  there  has  been  between 
its  publication  and  the  date  at  which  these  pages  go  to 
press.  To  write  any  comments  of  an  exhaustive  character,  or 
really  meriting  the  title  of  an  introduction,  is  impracticable 
until  they  have  been  mastered  in  detail.  Any  attempt  of 
so  pretentious  a  character  would  be  fraught  with  unfortunate 
results  to  the  writer  and  reader  alike;  and  therefore  all  that 
it  is  hoped  for  these  few  pages  of  introductory  matter  to 
do,  is  to  indicate  to  the  reader  the  writer's  views  of  the 
way  in  which  a  study  of  the  Eules  should  be  begun,  and 
their  general  scheme  approached.  A  cursory  perusal  of 
them,  which  is  all  that  has  as  yet  been  possible,  is  quite 
insufficient  to  do  more ;  and  nothing  but  time  will  enable 
the  most  careful  student  of  them  to  digest  and  grasp  their 
real  meaning  and  intent  Elucidations  of  this  another 
edition,  if  required,  will  attempt  to  furnish,  supplemented 
and  strengthened  by  notes  of  all  the  reported  cases  decided 
by  the  Courts  which  seem  to  illustrate  their  manifold  bear- 
ings. Eemarks  as  to  their  probable  construction  by  the 
judges  would  be  unpractical,  and  as  partaking  too  much 
of  speculation,  hardly  even  of  temporary  value. 
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Since,  however,  this  new  code  comes  upon  us  as  in  effect 
a  new  system  of  procedure,  after  the  Common  Law  Pro- 
cedure Act  had  had  more  than  twenty-two  years  and  the 
Judicature  Acts  eight  years  of  trial ;  and  also  as  being  the 
handiwork  of  the  most  eminent  practical  lawyers  of  the 
day,  who  have  certainly  not  hmried  over  their  task,  it 
surely  needs  some  preface,  if  only  with  a  view  of  showing 
that  the  advent  of  the  new  Eules  is  welcomed,  and  the 
reasons  for  their  coming  into  force  appreciated. 

They  do  not  differ  from  the  systems  of  procedure  just 
alluded  to  in  the  evident  marks  they  bear  of  intending  to 
keep  the  middle  path  between  too  great  stiffness  in  refus- 
ing and  too  much  easiness  in  admitting  variations  from 
the  system  immediately  preceding  them. 

The  changes  they  have  introduced  will  certainly  never 
be  thought  to  be  greater  than  the  evils  they  were  intended 
to  remedy;  and  no  one  will  consider  that  the  Rules  and 
Orders  under  the  Judicature  Acts,  which  were  in  their 
nature  alterable  and  even  tentative,  as  having  supplanted 
so  good  a  system  as  that  of  the  Common  Law  Procedure 
Act,  ought  not  to  have  been  varied  directly  it  seemed 
expedient  to  those  in  authority  that  changes  and  altera- 
tions, however  radical,  should  be  made  in  them.  Nor 
will  anyone,  who  has  carefully  noticed  the  multitude  of 
decisions  and  additions  that  there  have  been  to  the  Rules 
and  Orders  just  referred  to  wonder,  that  an  attempt  to 
codify  our  Rules  of  Procedure  should  have  been  made 
at  this  time.  Indeed,  the  only  wonder  was  that  it  was 
not  made  before;  and  it  ia  probably  because  it  has 
been  so  long  promised  that  there  has  been  no  general  out- 
cry for  a  change,  at  all  events  on  the  Common  Law  side, 
heretofore.  Moderation  has  certainly  been  used  with 
regard  to  them,  and  alterations  of  a  speculative  character 
are  hardly  to  be  detected  in  the  new  regime.  The  first 
thing,  perhaps,  which  strikes  the  reader  is  their  thorough- 
ness, and  the  immense  amount  of  consideration  they  un- 
mistakeably  manifest     The  second,  that  although    the 
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changes  they  introduce  are  great,  and  the  refonns  they 
point  out  thorough,  and  the  means  they  take  to  enforce 
them  drastic,  they  aim  at  no  alteration  of  the  suhstantive 
law,  but  only  at  the  means  whereby  it  is  to  be  enforced. 
They  relate  rather  to  the  rubric  and  the  service  of  the 
law,  if  such  an  expression  may  be  permitted  in  this  place. 

Perhaps  it  may  be  desirable  to  consider  first,  whether 
any  preliminaries  with  reference  to  them  throw  light 
upon  the  new  Kules  as  a  whole.  And  it  is  thought 
that  the  intention  of  those  who  settled  them,  as  well  as 
the  objects  which  they  are  meant  to  serve,  may  be  learnt 
from  the  report  of  the  Lord  Chancellor's  Committee  of 
Legal  Procedure  and  that  of  the  Incorporated  Law  Society 
upon  the  various  resolutions  of  the  former  Committee. 
These  reports  were  given  at  length  in  the  Appendix  to  the 
first  edition  of  "  Hints  on  Practice,''  but  it  is  thought  un- 
necessary to  reprint  them  here  as  they  merely  foreshadowed 
the  Rules  themselves,  which  are  printed  at  full  length. 

Some  observations  which  have  reference  to  the  two 
reports,  however,  have  not  been  entirely  excluded  from  the 
second  edition,  and  they  will  be  found  at  the  end  of  that 
edition  in  the  chapter  upon  the  reforms  still  needed ;  for 
among  them  there  are  suggestions  which  it  is  believed  are 
of  permanent  value ;  and  as  they,  moreover,  tend  to  re- 
mind the  reader  of  the  important  part  the  Incorporated 
Law  Society  have  had  in  the  formation  of  the  new  scheme. 

The  intention  of  the  framers  is  to  be  gathered  in  part 
from  the  preamble  of  the  report  of  the  Law  Society's 
Committee  to  the  effect  that  their  desire  -  is  to  see  all 
unnecessary  proceedings  abolished,  and  the  points  at  issue 
between  litigants  defined  and  decided  in  the  speediest 
manner  possible.  This  is  most  satisfactory  as  coming 
from  the  representatives  of  the  body  of  men  best  able  to 
facilitate  the  progress  of  actions  and  to  curtail  their 
expense ;  while  the  objects  of  the  Procedure  Committee 
were,  as  can  be  gathered  from  their  report,  to  expedite  the 
proceedings  in  an  action  and  generally  to  reduce  the  costs 
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of  litigation.  In  fact,  the  object  of  the  changes  intzodaoed 
by  them  is  to  get  a  competent  judicial  decree  in  the 
shortest  time  and  at  the  cheapest  price.  Bekys  have 
been  unpopular  for  some  time  past.  For  example,  in 
Lydall  v.  Martinson^  5  Ch.  D.  780,  the  party  desiring  a 
case  to  stand  over  had  to  pay  the  actual  costs  of  the  day. 
ThiB  was  a  decision  of  Fiy,  J.,  in  June,  1877,  and  in 
1879,  in  Evelyn  r.  Eodyn,  13  Ch.  D.  138,  Y.-C.  Malins 
allowed  the  costs  of  a  motion  to  disnuss  for  want  of  prose- 
cution, upon  the  ground  that  a  plaintiff  who  receives  such 
a  notice  should  at  once  submit  to  speed  the  cause  and 
tender  the  costs  of  the  notice. 

In  the  case  of  Hales  v.  Morris,  before  Kay,  J.,  reported 
in  the  "Times"  of  December  23rd,  1882,  that  learned 
judge  held,  that  in  cases  of  delay  a  motion  can  be  made 
under  CJonsolidated  Order  35,  r.  23,  upon  a  certificate  by 
the  chief  clerk  stating  whose  fault  such  delay  has  been. 
Again,  in  Guest  v.  CkddieoU,  30  W.  B.  122,  an  order  was 
made  dismissing  the  action  by  reason  of  wilful  delay. 
The  claim  in  that  action  was  for  penalties  for  alleged 
bribery  under  17  &  18  Vict.  c.  102,  s.  14. 

These  cases  show  that  during  the  last  few  years  the 
judges  have  set  their  faces  against  unnecessary  delays,  and 
that  those  who  resort  to  them  are  generally  punished  by 
having  to  pay  the  costs  caused  by  their  want  of  zeal ; 
while  no  excuse  such  as  that  of  inadvertence  will  assist, 
for  Bacon,  C.  J.,  said,  In  re  Dickenson,  Ex  parte  Dickenson, 
20  Ch.  D.  317,  *'  It  has  been  submitted  that  this  was  an 
inadvertence  on  the  part  of  the  solicitor,  but  I  cannot 
hear  of  such  an  excuse  from  a  professional  man."  When 
the  alterations  made  by  0.  64  are  considered  in  connection 
with  these  cases,  it  is  plain  that  these  objects  have  been 
now  effectually  carried  out 

Again,  unnecessary  expense  has  been  repressed  by  the 
action  of  the  judge  in  cases  like  Hirst  v.  Proctor,  W.  N. 
1882,  12,  where  uimecessary  affidavits  setting  out  the 
contents  of  written  documents  had  been  filed,  and  Crack'- 
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nail  T.  Janson,  11  Ch.  D.  14,  where  the  affidavits  were  of 
unusual  prolixity.     The  latter  was  an  order  of  Fry,  J., 
who  has  always,  as  for  example  in  Walker  v.  Poole,  21 
Ch.  D.  835,  condescended  to  go  into  the  particulars  and 
details  of  unnecessary  expense.     Expressions  of  opinion 
have  frequently  been  heard  of  late  to  fall  from  the  learned 
judges  to  the  effect  that  the  attendance  of  counsel  merely 
to  ask  for  costs  is  to  be  discouraged ;  and  the  regulations 
of  the  taxing  masters  as  to  the  employment  of  two  counsel 
are  stricter  than  they  used  to  be.     The  new  regulations, 
therefore,  as  to  a  compulsory  saving  of  expense  have  been 
foreshadowed  to  a  certain  extent  by  the  practice  for  some 
time  past,  and  the  way  in  which  they  will  act  is  not  sprung 
upon  us  altogether  unexpectedly.    See,  for  example,  0. 65. 
As  to  the  means  which  have  been  taken  to  carry  out  these 
objects,  the  lessons  learnt  by  the  comparative  failure  of  the 
working  of  the  Judicature  Acts,  Bules,  and  Orders  on  the 
Common  Law  side,  have  been  productive  of  many  precau- 
tions.    The  officials    in  many  departments  have  been 
consulted,  and  the  suggestions  made  by  them  carefully  con- 
sidered by  the  Procedure  Committee  themselves.     Much 
that  has  to  do  with  the  conduct  of  an  action  is  really 
known  only  to  them  and  to  the  solicitors  of  the  parties, 
and,  therefore,  their  opinion  upon  many  details  is  worthy 
of  the  most  careful  consideration.     We  may  hope  for 
these  reasons  that,  as  the  practical  effect  of  the  various 
provisions  contained  in  the  new  Bules  has  been  so  well 
considered,  there  will  not  be  the  same  need  for  proving 
them  that  there  was  in  the  case  of  the  Rules  and  Orders 
in  1875,  and  that  they  will  work  at  once  and  do  what 
they  were  intended  to  do,  namely,  reduce  the  expense 
and  hasten  the  result  of  actions  in  the  High  Court. 
An    important    question  with  reference  to  the  saving 
of  expense  in  actions  was  whether  discovery  and  in- 
terlocutory applications  generally  should  be  practically 
left  alone,  although  being  too  easily  abused,  and  an  action 
allowed  to  adopt  a  well  recognised  form  and  go  through 
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its  ordinaiy  routine,  or  whether  it  was  possible  to  curtail 
the  interlocutory  proceedings,  so  as  to  allow  applications 
only  which  really  shortened  or  tended  to  shorten  the 
course  of  an  action.  It  has  been  considered  wise  to  exalt  a 
master  into  the  presiding  genius  over  each  action ;  and 
the  results  of  the  new  Bules  have  really  been  the  codifica- 
tion of  a  mass  of  orders  and  regulations  which  were  before 
difficult  to  refer  to  (as  being  comprised  in  thirty-one  8<;ts 
of  Rules),  with  many  necessary  additions,  and  a  still 
further  assimilation  of  the  practice  in  the  two  great 
divisions  of  the  High  Court  of  Justice.  They  will  no 
doubt  take  time  to  digest,  as  did  the  Judicature  Acts, 
Orders  and  Rules,  and  all  that  this  part  of  the  introduc- 
tion proposes  to  deal  with  is  the  c)})ject  with  which  they 
have  been  brought  out. 

It  is,  then,  with  the  object  of  saving  expense  and  delay 
in  the  trial  of  an  action  that  these  Rules  have  been  drafted 
under  the  supervision  of  those  who  have  watched  most 
closely  the  working  of  the  Judicature  Acts  during  the  past 
seven  years.  It  may  be  assumed  from  the  repoit  of  the 
Legal  Procedure  Committee  that  the  first  desire  of  their 
framers  was  to  bring  the  parties  in  an  action  to  a  settle- 
ment if  possible  by  the  issue  of  the  writ,  and  for  that 
purpose  to  cause  the  writ  to  be  as  self-explanatory  aK 
possible  (see,  however,  0.  3,  r.  2)  and  as  little  expensiv«^ 
as  practicable,  and  failing  this  to  make  them  see  respec- 
tively what  could  be  said  by  the  other  side  before  making 
up  their  minds  to  go  to  the  expense  of  a  trial.  It  is  for 
this  purpose  that  there  has  been  so  little  change  in  this 
respect  as  to  the  writ.    See  also  0.  SO,  r.  la. 

At  the  same  time  we  see  the  results  of  the  judicial  ex- 
pression of  opinion  so  often  given  that  applications  for 
discovery  had  been  pushed  to  too  great  lengths,  the  effect 
of  which  had  been  to  increase  the  expense  of  an  action 
uselessly ;  and  also  that  interlocutoiy  applications  gene- 
rally had  been  too  numerous  and  not  productive  of  the 
settlement  of  actions,  which  is  the  chief  reason  for  which 
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they  should  he  tolerated.  This  difficulty  is  hridged  over 
by  making  leave  necessary  before  discovery  can  be  had. 

But  there  is  another  and  perhaps  a  still  more  striking 
change  in  general  practice  which  has  been  introduced  by 
the  new  Rules.  It  is  more  striking  because  it  applies  to 
every  motion,  and  also  because  the  power  conferred  by 
0.  65  is  capable,  in  the  hands  of  a  strong  judge,  of  en- 
tirely depriving  the  party  to  blame  of  costs.  I  allude  to 
the  very  wide  powers  conferred  on  the  judge  of  dealing 
vdth  costs  as  between  solicitor  and  client,  and  also  to  cases 
where  unnecessary  costs  have  been  incurred,  as,  for  ex- 
ample, by  wasting  a  small  property  by  an  administration 
action. 

This  must  be  regarded  as  a  wise  provision ;  and,  more- 
over, notice  of  the  coming  change  has  been  duly  given  in 
the  matter  of  unnecessary  or  too  lengthy  affidavits,  and 
too  great  expenses  generally,  by  cases  like  Hiret  v.  Prodor 
and  Walker  v.  PooUy  which  have  been  before  quoted. 
Furthermore,  Mr.  Justice  Kay,  in  his  usual  outspoken 
way,  gave  the  profession  timely  notice,  in  explicit  terms, 
in  the  case  of  Wood  v.  Aifdey,  alluded  to  in  the  Solicitors' 
Journal  of  June  30, 1883,  at  p.  581 ,  of  the  changes  that  have 
since  been  made  by  0.  55,  rr.  3—12.  He  said  then  that 
the  case  before  him  was  an  action  brought,  not  to  admi- 
nister residuary  estate,  but  simply  as  to  a  specific  gift,  to 
decide  a  question  which  might  and  ought  to  have  been 
raised  at  the  hearing  by  demurrer,  which  was  not  then 
abolished,  as  it  is  now  by  the  new  Exiles.  The  learned 
judge  went  on  to  point  out  that  as  the  action  was  brought 
by  a  next  friend  on  behalf  of  infants,  he  had  full  power 
to  deal  with  the  matter  of  costs.  The  result  was  that  he 
would  not  allow  as  against  the  estate  of  the  infants  any 
more  costs  than  would  have  been  incurred  if  the  action 
had  been  tried  on  demurrer,  and  the  next  friend  had  to 
pay  personally  the  extra  costs.  His  Jjordship  said  that 
it  ought  to  be  widely  known  that  people  who  chose  to 
bring  actions  on  behalf  of  infant  plaintiffs  do  so  at  their 
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own  lisk,  if  auch  sctions  are  unnecesaaiy  or  improper. 
And  he  fortlier  said  that  the  new  Rnlee  would  probabl; 
giTe  additional  powers  to  the  judge  to  deal  with  cases 
where  unnecessary  costs  had  been  incurred;  as  has  now 
in  fact  been  done  by  0.  56  and  66.  And  as  to  the  feeling 
of  the  Courts  against  unnecessary  administratioD  and  costs, 
see  Peaison,  J's.,  remarks  In  re  Harman  and  Uxbridge 
and  Hiekmanaworth  Railway  Company,  W.  K  1883, 124, 
and  also  the  case  of  Croggan  t.  AUeii,  22  Ch.  D.  101. 
Cf.  Be  Mordm  Mordenv.  Martin,  Kay,  J.,July  11, 1883. 
In  the  same  number  of  the  same  excellent  joomal,  at  pL 
684,  the  case  of  Ex  parte  ArTud  is  reported,  in  which  the 
Court  of  Appeal  refused  a  succesafol  appellant  his  costs, 
because,  although  he  was  within  his  rights,  the  case  was  a 
tnunpeiy  one,  and  £20  was  all  that  he  deeerved.  The 
reason  the  Court  assigned  for  not  allowing  him  his  costs, 
though  it  gave  him  the  ;£20,  was  to  mark  "  its  disappro- 
bation of  auch  appeals."  This  surely  was  a  fair  intimation 
of  the  lestiictions  as  to  the  allowance  of  coats  which  we 
find  in  the  pages  which  follow,  and  as  to  the  wisdom  of 
which  no  disinterested  peraon  can  have  any  doubt 

It  now  only  remains  to  mention  in  detail  a  few  of  the 
chief  alterations  in  practice  actually  made  by  the  new 
Bules,  and  it  may  be  well  to  premise  them  by  stating  that 
the  day  upon  which  they  come  into  operation  is  October  24, 
or  the  first  day  of  the  next  legal  year. 

Time  does  not  run  during  the  long  vacation  in  computiog 
the  dates  at  which  pleadings,  <&c.,  ate  due  (0. 64,  r.  4)  and 
action  begim  under  the  old  regime  will  suddenly 
ite  find  itself  subject  to  the  operation  of  the  new 
irocedure,  which  practically  takes  effect  imme- 
1  the  end  of  the  current  legal  year,  namely, 
step  not  taken  before  lite  vacation  judge  after 
,  August  8th  next  The  preface  to  the  new 
I  same  as  that  affixed  by  the  late  Master  of  the 
I  Judicature  Act :  "  Where  no  other  provision 
these  Rules,  the  present  procedure  and  practice 
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remain  in  force :"  Fowler  v.  Barstow,  20  Ch.  D.  243 ;  sec 
J.  A.  1875, 8.  21.  And  where  there  is  a  conflict  in  prac* 
tice  between  Conunon  Law  and  Chanceiy,  the  most  con- 
Yenient  rule  is  to  be  followed :  Xorth,  J.,  in  Warder  v. 
Saunders,  10  Q.  B.  D.  117.  See  the  Proamble  to  the 
Eules  of  the  Supreme  Court,  1883. 

The  first  part  of  a  current  action  that  is  materially  affected 
is  the  pleadings,  which  are  in  future  to  be  short  and  concise 
forms  in  the  nature  of  abstiacts.  They  are  to  contain  particu* 
lars,  with  dates  and  items,  of  all  matters,  such  as  damages, 
expenses,  &c.,  which  a  defendant  would  be  likely  to  require 
details  of.  As  demurrers  are  abolished,  nothing  will 
turn  upon  the  form  or  style  of  any  pleading  (0.  20,  r.  26), 
and  as  long  as  it  bon&  fide  contains  an  honest  and  full 
statement,  not  lengthy  or  embarrassing,  of  necessary  mat- 
ters, no  exception  can  be  taken  to  its  style  or  form.  There 
will  be  no  necessity  for  the  history  of  each  case  to  be 
given ;  and  the  best  way  of  learning  the  new  style  is  to 
read  carefully  the  forms  given  in  the  Appendix  to  the 
Eules.  This  is  of  course  a  radical  change  from  the  style  now 
in  vogue,  but  not  from  the  kind  of  pleading  contemplated 
by  the  spirit  of  the  Judicature  Act.  See  '^  Hints,"  p.  139. 
The  object  of  the  new  kind  of  pleading  is  to  narrow  the 
issues  between  the  parties,  and  in  conjunction  with  the 
Admission  of  Facts,  which  will  be  alluded  to  hereafter, 
to  prevent  the  necessity  of  calling  witnesses  to  prove  any 
but  the  material  transactions  between  the  plaintiff  and 
defendant.  Special  pleading,  therefore,  may  now  be  said 
to  be  a  decided  fault,  and  altogether  out  of  place  in  the 
modem  Statements  of  the  Parties.  The  reply,  however,  is 
not  done  away  with,  and  it  will  still  be  possible  to  utilise 
this  form  of  pleading  as  heretofore. 

Another  beneficial  change  effected  by  the  new  rules  is 
the  notice  to  admit  specified  facts  dealt  with  in  0.  32. 
If  either  party  serves  his  opponent  with  a  notice  in  writing 
to  admit  certain  facts  for  the  purposes  of  the  action  and  to 
save  the  expenses  of  the  proof  of  them,  and  he  refuses  to  do 
11 
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»o  in  pursuance  of  it ;  whether  ho  ultimately  succeeds  or 
not,  the  costs  of  proving  them  vill  full  upon  him  uiilcst» 
the  Court  or  judge  otheitrise  directs.  A  form  of  notice  is 
given  in  the  Appendix,  and  it  may  be  remarked  ui>ou  it 
ttiat  the  party  served  may  qualify  his  admission  in  any- 
way he  thinks  tit. 

The  result  of  this  nseful  provision  is  that  the  expenses 
of  formal  proof  will  be  in  a  great  measure  done  away  with, 
and  witnesses  need  only  be  called  to  the  matters  seriously 
disputed  by  tlie  parties.  In  this  way  the  cost  of  the  trial 
of  an  action  will  be  materially  lessened,  es]>ecially  if  any 
particular  foct  is  allowed  to  be  proved  by  affidavit  See 
"Hints,"  p.  190  and  p.  193. 

0.  16,  rr.  48— S6,  deab  with  the  new  Third  Party  Pro- 
cedure, which  it  has  materially  simplified  and  improved. 
In  future  a  third  party  cannot  bo  brought  into  an  action 
nnless  the  defendant  claims  indemnity  or  contribution 
against  him,  and  if  he  does  not  appear  when  cited,  he  will  be 
taken  to  have  admitted  his  liability  ;  and,  moreover,  If  the 
defendant  allows  judgment  to  go  by  default,  be  can  by 
leave  of  the  judge  immediately,  or  in  any  case  after  satis- 
fying the  judgnient,  enter  judgment  himself  against  the 
third  party.  There  ate  other  provisions  of  a  somewhat 
similar  character  if  the  action  is  tried  out  and  goes  against 
the  defendant  The  third  party,  however,  can  appear  and 
deny  his  liabiUty ;  and  if  he  does  so,  it  then  becomes  aques- 
tion  for  the  judge  to  decide  whether  he  is  liable  or  not ; 
and  this  he  can  do  summarily. 

A  very  striking  alteration  made  by  0.  6,  rr.  6 — 8,  and 
0.  54,  rr.  12 — 17,  is  the  aasignment  of  eveiy  common  law 
I  a  particular  master,  and  in  the  Chancery  Division 
rtiuular  judge  not  chosen  by  the  parties,  This  is 
ng  change,  as  it  makes  a  master  the  wire-puller,  so 
,  in  each  action,  and  gives  him  powers  which  it  is 
to  realize  the  scope  of  until  it  is  seen  to  what 
be  does  undertake  in  fact  the  direction  of  an 
irhich  will  probably  depend  not  only  upon  the 
12 
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particular  master  the  action  comes  before,  but  also  greatly 
upon  the  nature  of  the  particular  action  itself.  When  the 
master  will  show  his  power  most  will  be  when  the  sum- 
mons for  directions  (0.  30)  is  before  him.  This  is  an 
application  which  may  be  made  by  either  party  or  by  both 
parties,  and  which  may  include  a  request  for  particulars, 
statement  of  special  case,  discovery,  mode  of  trial,  venue, 
examination  of  witnesses,  or  indeed  for  any  other  pro- 
ceeding in  the  action  before  trial 

This  summons  is  to  take  the  place  of  the  numerous 
interlocutory  applications  that  have  been  hitherto  made 
in  chambers,  and  no  costs  of  any  other  application  for  any- 
thing that  might  have  been  included  in  it  will  be  allowed 
the  applicant  upon  taxation.  From  this  regulation  it 
would  appear  that  the  summons  for  directions  is  not  in- 
tended to  be  taken  out  until  the  action  has  made  some 
progress,  and  until  the  litigants'  advisers  have  liad  the 
opportunity  of  making  up  their  minds  as  to  what  they 
should  include  in  it  It  is  to  be  hoped  that  too  many 
adjournments  of  it  will  not  be  allowed,  and  that  it 
will  not  be  considered  as  of  course  to  be  a  counsel 
summons.  Another  alteration  in  the  interlocutory 
proceedings  in  an  action  wliich  may  be  noticed  here,  is 
the  power  that  is  expressly  given  upon  the  summons 
for  directions  for  the  Court  or  judge  even  inero  motu  to 
make  any  order  upon  it  that  may  seem  to  him  to  be  just. 

The  next  order  (31)  deals  with  Discovery,  which  cannot 
now  be  obtained  without  leave,  except  in  actions  for  firaud 
or  breach  of  trust.  There  is-  an  express  direction  in  the 
Eules,  that  upon  an  application  for  leave  the  Court  or  a 
judge  shall  consider  any  offer  that  may  be  made  by  the 
other  side  to  deliver  particulars,  make  admissions,  or  pro- 
duce documents ;  and  therefore  a  judicious  and  fair  offer 
made  by  the  other  side  may  often  stave  off  an  application 
which  just  crosses  the  border  line  of  desirability ;  and  it 
is  here  that  a  little  tact  will  often  put  an  adversary  in  the 
wrong.  The  time  for  objecting  to  interrogatories  is  in- 
13 
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creased  front  four  to  seven  days,  irhile  the  eoeU  of  all  im- 
proper ones  is  thrown  oa  the  put;  exbibituig  th^n,  who 
will  have  to  deposit  in  Cotut  £5  in  erery  instanoe.Eind  if  the 
interrogatories  exceed  five  folios,  1  Ot.  for  each  folio  as  welL 
The  costs  of  discovery  will  be  allowed  wben  and  where 
only  it  appears  to  the  Court  or  a  judge  to  have  been  nse- 
fnll  J  obtained.  The  ex  post  facto  knowledge  obtained  at  the 
hearing  will  probeblj  prevent  the  £6  coming  out  of  Court 
in  man;  instances. 

0.  36  deals  with  the  Mode  of  Trial,  which  if  either  party 
desires  it  will  be  by  jury  in  acticms  for  slander  and  libel, 
as  to  the  evidence  in  which  for  mitigation  of  damages 
some  useful  provisions  aro  made,  as  also  in  false  imprioon- 
ment,  tnalicioua  prosecution,  seduction,  and  btettch  of 
promise ;  which  latter  cause  of  action  uofortunatelj  still 
survives,  while  assault  is  omitted  from  the  list. 

A  trial  without  a  jury  may  be  ordered  whenever  the 
documents  or  accounts  in  the  case  require  a  prolonged 
examination,  or  where  f(v  scientific  or  local  reasons  it 
appears  that  a  jury  would  be  out  of  place.     Except  in 
these  cases  and  in  the  Chancery  Division,  whero  the  nile 
will  still  be  trial  without  jury,  either  party  can  obtain 
by  leave  but  as  of  right,  an  order  for  trial  by  jury.  (S.  ft) 
IWUiennoie,  tiie  applications  at  chambers  in  the  Queen's 
Bench  Division  will,  owing  to  0.  54,  be  of  a  different 
chancier  to  what  they  have  been  herotoforo.    Any  num- 
ber of  applications  may  be  included  in  one  summons,  and 
any  order  whatever  may  be  made  upon  it ;  it  may  also  be 
heard  ex  parte  if  the  judge  thinks  fit,  or  the  costs  may  be 
n  upon  any  party  not  attending  the  hearing  of  it, 
3  being  in  default.     Moreover,  by  0.  68,  either  party 
appeal  to  the  judge  by  endorsement  on  the  summons 
beforo  the  master  or  district  registrar,  oi  by  mere 
I  to  attend.     In  other  respects  the  ejntom  of  appeals 
rs  to  be  practically  unaltered. 

w  trills  and  motiorts  are  dealt  with  by  0.  39  and 
The  moat  striking  alteration  made  is  that  final  judg- 
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ment  may  be  given  as  to  some  of  the  parties  and  a  new  trial 
ordered  as  to  others.  Where  the  judge  before  whom  the 
action  was  tried  directed  a  verdict,  the  application  is  to 
be  to  the  Court  of  Appeal,  or  otherwise  to  the  Queen's 
Bench  Division,  and  the  judge  who  tried  it  must  not  be  a 
member  of  the  Court  upon  such  application  for  a  new  triaL 
This  will  be  by  an  eight  days'  notice  of  motion  stating  the 
grounds  upon  which  it  is  made.  As  to  the  time  within 
which  it  can  be  served,  eight  days  is  the  limit  for  actions 
in  London  and  Westminster,  and  seven  days  after  the  last 
day  of  circuit  for  those  tried  on  assize ;  and  in  this  com- 
putation of  days  vacations  are  not  to  be  reckoned.  More- 
over, rules  nisi  are  practically  now  abolished ;  and  0.  63 
and  Ol  07  codify  the  rules  applicable  to  Mandamus  and 
Interpleader. 

Payment  into  Court  is  especially  provided  for  by  the 
new  Kules  in  the  following  cases :  (1)  before  or  with 
defence,  in  satisfaction  of  the  claim ;  (2)  as  black  mail, 
but  coupled  with  a  denial  of  liability,  which  can  be  done 
in  all  cases,  except  in  actions  for  libel  or  slander.  The 
money  paid  in  can  be  taken  out  by  the  plaintiff  and  the 
action  discontinued,  or  if  he  refuses  to  accept  the  sum  paid 
in  it  goes  on  much  as  at  present.     0.  22,  rr.  i — ^21. 

The  only  other  subject  upon  which  a  few  remarks  will 
be  made  is  that  of  Costs,  with  which  0.  56  deals. 

The  effect  of  the  new  Rules  is  to  place  costs  still  more  in 
the  power  of  the  judge  than  even  at  present,  and  to  do  away 
with  the  right  of  parties  to  their  costs  out  of  the  estate, 
except  in  the  case  of  a  trustee  or  mortgagee. 

While  the  higher  and  lower  scale  is  continued  as 
heretofore,  though  some  of  the  allowances  are  altered,  there 
is  a  special  provision  that  the  judge  can  direct  all  or  any 
of  the  costs  in  an  action,  whether  it  has  come  to  a 
hearing  or  not,  to  be  taxed  on  the  higher  scale.  In  the 
absence  of  such  direction  the  costs  will  be  taxed  on  the 
lower  scale.  And  in  actions  on  contract,  in  which  less 
than  £50  is  recovered,  only  County  Court  costs,  together 
15 
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with  those  of  one  counsel,  will  be  allowed,  unleas  the  jndgp 
otherwise  orders.  The  Courts  also  gain  fresh  powers  ti> 
disallow  costs  as  between  solicitor  and  client  that  may 
have  beeu  improperly  incurred  or  rendered  nselees  hj  the 
defaoltof  the  solicitor.  See  Hinte  to  Solicitors,  p.  184;  and 
In  re  Btylb  mid  Faiu/iavx,  31  W.  R  284 ;  10  Q.  R  D. 
212 ;  and  In  re  Chapiaan,  10  Q.  R  U.  64  (CA  ),  which 
show  us  tliat  these  powers  are,  at  all  events  to  a  certain 
extent  inherent  in  the  Courts,  and  that  they  have  acted 
upon  them  during  the  past  few  months.  Among  the 
other  details  enjoined  by  this  order  is  the  abolition  (tf 
retainers  as  between  party  and  party,  while  the  number 
of  conferences  allowed  is  considerably  reduced,  and  re- 
freshets  are  made  of  fixed  amounts.  Provisions  are  also 
made  as  to  the  time  for  the  delivery  of  briefs,  and  minor 
details,  such  as  the  fees  of  counsels'  clerks  and  the 
vouching  of  fees,  have  not  been  overlooked. 

0.  65,  IT.  8  to  18,  determines  a  conrse  of  procedure  by 
summons  in  chambers  making  the  general  administratioQ 
of  an  estate  or  trust  unnecessary  in  many  instances,  when 
all  that  is  absolutely  required  to  be  done  is  to  define  a 
question  affecting  the  interests  of  a  creditor  legatee  or 
cestui  que  trust,  or  when  a  direction  to  trustees  or  execu- 
tors only  is  wanted.  This  provision  has  been  already 
referred  to  in  the  earlier  part  of  this  chapter. 

The  Rules  themselves  must  be  consulted  for  the  many 
lesser  details  which  it  is  impossible  to  give  even  a  passing 
notice  of  in  the  short  space  allotted  t«  this  Introduction. 
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RoIm  1  to  15. 


Order  88.  Appeals : 
Rules  1  to  19. 


Order  60.  Uiviuonal  Courts  : 
Rules  1  to  6. 


Order  60.  Officers : 
Rules  1  to  4. 


Order  61.  Centnl  Office  : 
Rules  1  to  33. 


Order  62.  ChoDcery  Registrars  ; 

Rules  1  to  18. 


Order  63.  Vacatioos : 
Holes  1  to  16 


Order  66.  Costa: 

1.  Costs. 
Rules  1  to  S6. 

2.  Special  B^olotioi 
Rule  27. 


Order  66.  Notices,  ite. : 


lea  of  Orders,  &c. '. 

IminJty. 
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Order  68.  Crown,  Bevenue,  &c. 
Rules  1  to  4. 

Order  69.  Debtors  Act: 
Rules  1  to  8. 

Order  70.  Non-Compliance : 
Rales  1  to  4. 

Order  71.  Interpretation : 
Rules  1  to  2. 

Order  72.  General  Rules : 
Rules  1  to  3. 


APPENDICES  TO  THE  RULES. 


A.  Part  I. — Writs  of  Summons. 

II.— Appearance;  Boil,  Releases. 
III.—  Indorsements. 

B.  Notices,  &c. 

C.  Claims. 

D.  Defences. 

E.  Reply. 

P.  Judgments. 

G.  Praecipe. 

H.  Writs. 

J.  Subpoena,  Mandamus,  Commission. 

K.  Orders. 

L.  Chanceiy  Division. 

M.  Payment  into  and  out  of  Court 

N.  Costs. 

O.  Repeals. 


RULES  OF  THE  SUPREME   COURT, 

1883. 


The  rrferenceM  to  pages  are  to  HxtiU  on  Practice,  The  attention  of  the 
Headier  will  be  drawn  to  important  aUeroHons  in  Practice  hy  the 
tue  of  itaUce  in  the  body  of  the  Hulea,  or  by  an  aateriek  prefixed 
to  an  important  Mule  which  it  entirely  or  alm/oet  entirdy  ntw. 

Rules  op  Court. 

The  following  Orders  and  Bules  may  be  cited  as  "  The  Preamble. 
Rules  of  the  Supreme  Court,  1883;''  they  shall  come 
into  operation  on  the  twenty-fourth  day  of  October,  1883, 
and  Khali  also  apply,  so  far  as  may  be  practicable  (unless 
otherwise  expressly  provided)  to  all  proceedings  taken 
on  or  after  that  day  in  a]l  causes  and  matters  then 
pending. 

The  Orders  and  Rules  mentioned  in  Appendix  O. 
hereto  are  hereby  annulled,  and  the  following  Orders  and 
Rules  shall  stand  in  lieu  thereof. 

See  J.  A.,  1875,  s.  17  and  b.  21.    As  to  pending  bonness,  see 
Moigan's  Cb.  Pr.,  ed.  3,  p.  889. 


ORDER  I.  Oraerl, 

Form  and  Commencement  of  Action. 

1.  All  actions  which,  previously  to  the  commencement  Action, 
of  the  Principal  Act,  were  commenced  by  writ  in  the 
Superior  Courts  of  Common  Law  at  Westminster,  or  in 
the  Court  of  Common  Pleas  at  Lancaster,  or  in  the  Court 
of  Pleas  at  Durham,  and  all  suits  which,  previously  to 
the  commencement  of  the  Principal  Act,  were  commenced 
by  bill  or  information  in  the  High  Court  of  Chancery, 
or  by  a  cause  in  rem  or  in  personam  in  the  High  Court  of 
Admiralty,  or  by  citation  or  otherwise  in  the  Court  of 
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<Mn  I.   Probate,  shall  be  instituted  in  the  High  Court  of  Justioe 
by  a  proceeding  to  be  called  an  action. 

See  J.  A.,  O.  1,  r.  1.    J.  A^  1873,  s.  100.    And  m  to  what  is  s 
criminal  mttfcter,  Rey.  y.  Foote,  10  Q.  B.  D.  878. 


Other  pro* 
oeedingi. 


2.  All  other  proceedings  in  and  applications  to  the 
High  Court  may,  subject  to  these  Bules,  be  taken  and 
made  in  the  same  manner  as  they  would  have  been  taken 
and  made  in  any  Court  in  which  any  proceeding  or  appli- 
cation of  the  like  kind  could  have  been  taken  or  made  if 
the  Acts  had  not  been  passed. 

J.  A.,  0. 1,  r.  3. 

As  to  petitions,  see  Be  Oardener^s  Tnatt,  10  Ch.  1).  20.  See  also 
Warder  y,  Saunden,  10  Q.  B.  D.  117. 


Ord«r  n  ORDER  IL 

Writ  of  Summons  and  Prooedubb,  &a 

Indorse-  1.  Every  action  in  the  High  Court  shall  be  commenced 

ment  on-  by  a  writ  of  summons,  which  shall  be  indorsed  with  a 
statement  of  the  nature  of  the  claim  made,  or  of  the 
relief  or  remedy  required  in  the  action,  and  which  shall 
specify  the  Division  of  the  High  Court  to  which  it  is 
intended  that  the  action  should  be  assigned. 

J.  A.,  O.  2,  r.  VI.    See  p.  81  and  p.  82. 
As  to  Chanoety  actions,  see  0.  5,  r.  9. 

See  O.  5,  rr.  2  and  3,  where  the  writ  is  issaed  in  »  District 
Registry. 
Sise  p.  82  and  p.  30  as  to  notice  when  required  by  statute. 

No  pro-  2.  Any  costs  occasioned  by  the  use  of  any  forms  of 

llxity  in.     writs,  and  of  indorsements  thereon,  other  or  more  proHx 

than  the  forms  hereinafter  prescribed,  shaU  be  borne  by 

the  party  using  the  same,  imless  the  Court  shall  otherwise 

direct. 

See  J.  A.,  O.  2,  r.  2.    Cf.  0. 19,  r.  5. 
For  forms  of  writs  and  indorsements,  see  Appendix  A 
The  taxing  master  will  take  notice  of  undue  length :   Bainu 
▼.  Womuieif,  47  K  J.  Ch.  844. 
As  to  the  costs  of  prolixity  in  pleadingi^  see  0. 19,  r.  8. 

Form  of         3.  The  writ  of  summons  for  the  commencement  of  an 

writ.  action  shall,  except  in  the  cases  in  which  any  different 

form  is  hereinafter  provided,  be  in  Forms  Nos.  1,  2,  3, 
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and  4  of  Appendix  A.,  Pait  1,  with  such  variations  as  Order  XL 
circumstances  may  require. 

J.  A.,  O.  2,  r.  3. 

4.  No  writ  of  summons  for  service  out  of  the  jurisdic-  Writ  for 
tion,  or  of  which  notice  is  to  be  given  out  of  the  jurisdic-  "^TJ^. 
tion,  shall  be  issued  without  the  leave  of  the  Court  or  a 
judge. 

See  0.  11,  r.  1,  and  J.  A.,  O.  2,  r.  4.     Application  for  leaye  to 
iflBue,  when  made  in  Chambers,  lee  p.  149.    See,  too,  0  54,  r.  186. 

6.  A  writ  of  summons  to  be  served  out  of  the  jurisdic-  Form, 
tion,  or  of  which  notice  is  to  be  given  out  of  the  jurisdic- 
tion, shall  be  in  Forms  Nos.  5,  6,  7,  and  8,  Appendix  A., 
Part  1,  with  such  variations  as  circumstances  may  re- 
quire. Such  notice  shall  be  in  Forms  Nos.  9  and  10  in 
the  same  Part,  with  such  variations  as  circumstances  may 
require. 

See  0.  11,  r.  1,  and  cf.  J.  A.,  O.  2,  r.  5. 

6.  No  writ  shall  hereafter  be  issued  under  the  Summary  Frooedtire 
Procedure  on  Bills  of  Exchange  Act,  1855  (18  &  19  Vict  ^^BilU 

^'  ^^^-  change 

J.  A,  O.  2,  r.  6a.    See  p.  93  as  to  bills  of  exchange.  Urfwf^' 

7.  The  writ  of  summons  in  every  Admiralty  action  in  Writ  in 
rem  shall  be  in  Forms  Nos.  11  and  12  in  Appendix  A.,  Admiralty 
Part  1,  with  such  variations  as  circumstances  may  require.  ^"^ 

See  0.  11,  r.  1,  and  J.  A.,  O.  2,  r.  7a. 

8.  Every  writ  of  summons,  and  also  (unless  by  any  I>*te  and 
statute  or  by  these  rules  it  is  otherwise  provided)  every  *^  ^ 
other  writ  shall  bear  date  on  the  day  on  which  the  same 

shall  be  issued,  and  shall  be  tested  in  the  name  of  the 
Lord  Chancellor,  or,  if  the  office  of  Lord  Chancellor  shall 
be  vacant,  in  the  name  of  the  Lord  Chief  Justice  of 
England. 

J.  A.,  O.  2,  r.  8.    See  0.  72^  r.  8. 


ORDEE  IIL  Order  zn. 

Indorsements  op  Claim. 

1.  The  indorsement  of  claim  shall  be  made  on  every  Indorte- 
writ  of  summons  before  it  is  issued.  ment. 

J.  A,  O.  3,  r.  I.    See  p.  84.    As  to  amendments,  0.  28,  r.  1. 
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(MnUL       2.  In  the  indoraement  lequiied  by  Older  2,  role  1,  ii 

ZITT  sball  not  be  essential  to  set  forth  the  pieciso  ground  of 

nnriminr  ^^^iplaint,  or  the  precise  remedy  or  relief  to  which  the 

ia,  plaintiff  considers  himself  entitled. 

J.  A.,  O.  8,  r.  2.    See  p.  82  and  p.  87,  am  to  indoneme&t. 

Fonn.  3.  The  indorsement  of  claim  shaU  be  to  the  effect  of 

snch  of  the  Forms  in  Appendix  A.,  Part  3,  as  shall  be 
applicable  to  the  case,  or  if  none  be  found  applicable, 
then  such  other  similarly  concise  fonn  as  the  nature  of 
the  case  may  require. 
J.  A.,  O.  3,  r.  8.    See  0.  2,  r.  S. 
In  repre-         4.  If  the  plaintiff  sues  or  the  defendant  or  any  of  the 
**°**^*    defendants  is  sued  in  a  representative  capacity,  the  in- 
Mpaa^.     ^orsement  shall  show,  in  manner  appealing  by  such  of 
the  forms  in  Appendix  A.,  Part  3,  Sec  7,  as  shall  be 
applicable  to  the  case,  or  by  any  other  statement  to  the 
like  effect,  in  what  capacity  the  plaintiff  or  defendant 
sues  or  is  sued. 
J.  A.,  O.  8,  r.  4.    See  alao  0. 16,  r.  9. 

In  Probate  5.  In  Probate  actions  the  indorsement  shall  show 
*^**"**'  whether  the  plaintiff  claims  as  creditor,  executor,  adminis- 
trator, residuary  legatee,  legatee,  next  of  kin,  heir-at-law, 
devisee,  or  in  any  and  what  other  character. 
J.  A.,  O.  8,  r.  5. 
Special  in-  6.  In  all  actions  where  the  plaintiff  seeks  only  to 
donement.  recover  a  debt  or  liquidated  demand  in  money  payable 
by  the  defendant,  with  or  without  interest^  arising  (a) 
upon  a  contract,  express  or  implied  (as,  for  instance,  on  a 
bill  of  exchange,  promissory  note,  or  cheque,  or  other 
simple  contract  debt) ;  or  (b)  on  a  bond  or  contract  under 
seal  for  payment  of  a  liquidated  amount  of  money ;  or  (c) 
on  a  statute  where  the  sum  sought  to  be  recovered  is  a 
fixed  sum  of  money,  or  in  the  nature  of  a  debt  otJier  than 
a  penalty;  or  (d)  on  a  guaranty,  whether  under  seal  or 
not,  where  the  claim  against  the  principal  is  in  respect  of 
a  debt  or  liquidated  demand  ....  only;  or  (e)  on  a  trust; 
or  *(f)  in  actions  for  the  recovery  of  land^  with  or  withofit 
a  claim  for  rent  or  mesne  profits^  by  a  landlord  against  a 
tenant  whose  term  has  expired  or  has  been  duly  deter- 
mined  by  notice  to  quit,  or  against  persons  claiming  under 
such  tenant ;  the  writ  of  summons  may,  at  the  option  of 
the  plaintiff,  be  specially  indorsed  with  a  statement  of  his 
claim,  or  of  the  remedy  or  relief  to  which  he  claims  to  be 
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entitled.     Such  special  indorsement  shall  be  \o  the  effect  Order  in. 
of  such  of  the  forms  in  Appendix  C,  Sec.  4,  as  shall  be 
applicable  to  the  case. 

J.  A.,  O.  3,  r.  6,  which  has  in  (d)  the  words  '*  bill,  cheque  or  note." 

Actions  for  the  recovery  of  land,  with  rent  or  mesne  profits,  if 
necessary,  are  now  included.    J.  A.,  O.  3,  r.  6. 

See  p.  92  and  pp.  93  and  94  as  to  the  particularity  necessary  to 
make  a  special  iodorsement. 

See  0.  80,  r.  1,  which  makes  the  special  indorsement  the  state- 
ment of  claim,  and  no  further  statement  allowable. 

7.  Wherever  the  plaintiffs  claim  is  for  a  debt  or  liqui-  ^^  "^^ 
dated  demand  only,  the  indorHement,  besides  stating  the  ^^^  ^ 
nature  of  the  claim,  shall  state  the  amount  claimed  for  stayed, 
debt,  or  in  respect  of  such  demand,  and  for  costs  respec- 
tively,   and    shall    further    state,   that    upon    payment 
thereof  within  four  days  after  service,  or  in  case  of  a  writ 

not  for  service  within  the  jurisdiction  within  the  time 
allowed  for  appearance,  further  proceedings  will  be  stayed. 
Such  statement  may  be  in  the  form  in  Appendix  A., 
Part  3,  Sec  3.  The  defendant  may,  notwithstanding 
such  payment,  have  the  costs  taxed,  and  if  more  than 
one-sixth  shall  be  disallowed,  the  plaintifTs  solicitor  shall 
pay  the  cost  of  taxation. 

J.  A,  O.  3,  r.  7.    C.  L.  P.  Act,  1882,  s.  8. 

The  use  of  this  indorsement  is  obligatory.    See  p.  85. 

8.  In  all  cases  in  which  the  plaintiff,  in  the  first  in-  Indorse- 
stance  desires  to  have  an  account  taken,  the  writ  of  "J^**  ^^ 
summons  sliall  be  indorsed  with  a  claim  that  such  account  account, 
be  taken. 

J.  A,  0.  3,  r.  8.    See  p.  87. 


ORDER  IV.  Orderly. 

Indorsement  of  Address. 

1.  In  all  cases  where  a  writ  of  summons  is  issued  out  Of  solicitor 
of  the  Central  Office,  the  solicitor  of  a  plaintiff  suing  by  ^^^ 
a  solicitor  shall  indorse  upon  the  writ  and  notice  in  lieu  ?*•***'*"• 
of  service  of  a  writ  the  address  of  the  plaintiff,  and  also 
his  own  name  or  firm  and  place  of  business,  and  also,  if 
his  place  of  business  shall  be  more  than  three  mUcs  from 
the  principal  entrance  of  the  Central  Hall  at  the  Rotjal 
Courts  of  Jttstice,  another  proper  ])lace,  tp  be  called  his 
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Ord«r  IV.  address  for  service,  which  shall  not  be  more  than  three 
miles  from  the  principal  entrance  of  the  Central  Hall  at 
the  Royal  Courts  of  Justice^  where  writs,  notices,  plead- 
ings,  petitions,  orders,  summonses,  warrants,  and  other 
documents,  proceedings,  and  written  communications  may 
he  left  for  him.  And  where  any  such  solicitor  is  only 
agent  of  another  solicitor,  he  shall  add  to  his  own  name  or 
firm  and  place  of  business  the  name  or  firm  and  place  of 
business  of  the  principal  solicitor. 

Formerly  three  miles  from  Temple  Bar.  Met  v.  Denbigh^  SoVa.  J., 
July  14,  188S,  p.  617.  J.  A.,  O.  4,  r.  1.  0.  12,  rr.  10,  11,  deals 
with  defendant's  address. 

Of  plaintiff  2.  In  all  cases  where  a  writ  of  summons  is  issued  out 
in  person,  of  the  Central  Office,  a  plaintiff  suing  in  person  shall 
indorse  upon  the  writ  and  notice  in  lieu  of  service  of  a 
writ  his  place  of  residence  and  occupation,  and  also,  if  his 
place  of  residence  shall  be  more  than  three  miles  from  the 
principal  entrance  of  tJie  Central  HaU  at  the  Royal  Courts 
of  Justice^  another  proper  place,  to  be  called  his  address 
for  service,  which  shall  not  be  more  than  three  miles 
from  the  principal  entrance  of  the  Central  Hall  at  the 
Royal  Courts  of  Justice,  where  writs,  notices,  pleadings, 
petitions,  orders,  summonses,  warrants,  and  other  docu- 
ments, proceedings,  and  written  commimications  may  be 
left  for  him. 

J.  A.,  O.  4,  r.  2. 

When  writ  3.  In  all  cases  where  a  writ  of  summons  is  issued  out 
iasaed  in  of  a  District  Eegistry  the  solicitor  of  a  plaintiff  suing  by 
^j^^  a  solicitor  shall  indorse  upon  the  writ  and  notice  in  lieu 
"^^^^^  of  service  of  a  writ  the  address  of  the  plaintiff,  and  his 
own  name  or  firm  and  his  place  of  business,  which  shall, 
if  his  place  of  business  be  within  the  district  of  the 
Eegistry,  be  an  address  for  service,  and  if  such  place  be 
not  within  the  district,  he  shall  add  an  address  for 
service  within  the  district,  and,  where  the  defendant 
does  not  reside  within  the  district,  he  shall  add  a  further 
address  for  service,  which  shall  not  be  more  than  three 
miles  from  the  principal  entrance  of  the  Central  HaU  at 
the  Royal  Courts  of  Justice;  and  where  the  solicitor 
issuing  the  writ  is  only  agent  of  another  solicitor,  he 
shall  add  to  his  own  name  or  firm  and  place  of  business 
the  name  or  firm  and  place  of  business  of  the  principal 
solicitor.      Where  the  plaintiff  sues  in  person,  he  shall 
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indorse  upon  the  writ  and  nolaco  in  lieu  of  service  Order  IV. 
of  a  writ  lus  place  of  residence  and  occupation,  which 
shall,  if  his  place  of  residence  be  within  the  district,  be 
an  address  for  service,  and  if  such  place  be  not  within 
the  district,  he  shall  add  an  address  for  service  within 
the  district  and,  where  the  defendant  does  not  reside 
within  the  district,  he  shall  add  a  further  address  for 
service,  which  shall  not  be  more  than  three  miles  from 
the  principal  entrance  of  the  Central  Hall  at  the  Royal 
Courts  of  Justice, 
J.  A.,  O.  4,  r.  do.    See  p.  104,  and  Smith  v.  Ikhbin,  8  £x.  D.  338. 

4.  In  aU  cases  where  proceedings  are  commenced  other-  Prooeed- 
wise  than  by  writ  of  summxms^  the  preceding  Rides  of  this  J?^  ^'^^ 
Order  shall  apply  to  the  document  by  which  such  proceed-  actions. 
ings  shall  be  originated  as  if  it  were  a  writ  of  summons. 

This  Rule  is  new. 

See  0.  64  and  66  aa  to  pzoceedings  originating  in  chambers  and 
petitions  to  which  this  refers. 


ORDER  V.  .  Order  V. 

Issue  of  Writs  of  Summons. 

L  Place  of  Issue, 

1.  In   any  action  other  than   a  Probate  action    the  piace  of 
plaintiff  wherever  resident  may  issue  a  writ  of  summons  iasue. 
out  of  any  District  Registry. 

As  to  importance  of  time  of  issue  in  Clarke  y.  Bradlaugh,  see 
p.  81.     J.  A.,  O.  5,  r.  1. 

2.  Every  writ  of  summons  not  issued  out  of  a  District  Whence 
Registry  shall  be  issued  out  of  the  Central  Office.  issued. 

J.  A.,  O.  5,  r.  la. 

See  O.  61  and  p.  102  as  to  London ;  O.  12,  r.  1  and  2,  as  to 
District  Registry  ;  O.  12,  r.  4,  5,  6,  7,  and  O.  35,  and  p.  90. 

When  the  action  goes  on  in  the  District  Registry,  the  proceedings 
are  to  be  taken  there,  if  final  judgment  can  be  entered,  or  an  order 
for  on  account  had  by  default,  down  to  such  judgment  or  order 
(O.  35,  rr.  1, 2,  3). 

3.  In  all  cases  where  a  defendant  neither  resides  nor  Where  de- 
carries  on  business  within  the  district  out  of  the  Registry  f^J^^l*?* 
whereof  a  writ  of  summons  is  issued,  there  shall  be  a  duftricfo? 
statement  on  the  face  of  the  writ  of  summons  that  such  Kegistiy 
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<Mtr  ▼.  defendant  may  cause  an  appearance  to  be  entered  at  liis 
option  either  at  the  District  Registry  or  at  the  Central 
Otfice,  or  a  statement  to  the  like  effect. 
J.  A.,  O.  6,  r.  2. 

Where  4.  In  all  cases  where  a  defendant  resides  or  carries  on 

defendant   business  within  the  district,  and  a  writ  of  summons  is 

*■•  issued  out  of   the   District    Registry,  there    shall  be  a 

statement  on  the  face  of  the  writ  of  summons  that  the 

defendant  do  cause  an  appearance  to  be  entered  at  the 

District  Registry,  or  a  statement  to  the  like  effect. 

J.  A.,  O.  5,  r.  3. 


Choice  of 
Division. 


AMign- 
ment  to 
master  in 
Q.RD. 


Transfer. 


IL  Assignment  of  Cunses. 

5.  Subject  to  the  power  of  transfer,  every  person  by 
whom  any  cause  or  matter  may  be  commenced  in  the 
High  Court  of  Justice,  which  would  have  been  within 
the  non-exclusive  cognizance  of  the  High  Court  of  Ad- 
miralty if  the  Principal  Act  had  not  passed,  shall  assi^i 
such  cause  or  matter  to  any  one  of  the  Divisions  of  the 
said  High  Court,  including  the  Probate,  Divorce,  and 
Admiralty  Division,  as  ho  may  think  fit,  by  marking  the 
document  by  which  the  same  is  commenced  witli  the 
name  of  the  Division,  and  giving  notice  thereof  to  the 
proper  officer  of  the  Court. 

As  to  transfer,  see  0.  49,  r.  8.  Formerly  plaintiff  in  Chancery 
Division  might  choose  his  judge.  See  p.  5.  J.  A.,  O.  5,  r.  4,  and 
J.  A.,  1875,  8,  11.    See,  too,  r.  9. 

*6.  Every  action  in  the  Queen's  Bench  Division  not 
proceeding  in  a  District  Registry  shall  be  assigned  to  one 
of  the  masters  of  the  Supremo  Court  at  the  time  and 
in  manner  provided  by  0.  54,  and  all  documents  and 
proceedings  therein  shall  thereafter  be  marked  with  the 
name  of  the  master  to  whom  the  action  has  become  so 
assigned,  and  every  application  or  proceeding  therein 
which  by  these  Rules  is  to  be  heard  and  dealt  with  by  u 
master,  including  taxation  of  the  costs,  shall  be  heard  and 
dealt  with  by  such  master. 

See  O.  54,  rr.  12—17.    See,  too,  0.  0,  r.  14. 

*1,  Where  actions  have  become  assigned  to  the  masters 
under  the  provisions  of  the  last  preceding  rule,  it  shall 
be  lawful  for  the  Lord  Chief  Justice  of  England  to  transfer 
all  or  any  number  of  actions  from  any  one  master  to  any 
other  master. 
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*8.  Daring  the  absence  from  illness  or  any  other  urgent   Ordtr  Y. 
cause,  or  during  a  vacancy  in  the  office,  of  any  master  to  TJ~ 
whom  any  action  may  have  been  assigned,  or  during  any  ^£  ^^^^^^ 
vacation,  any  other  master  may  hear  and  dispose  of  any  ap- 
plication therein  on  behalf  or  in  the  place  of  such  master. 

The  ahoffe  three  new  JRulet  are  importanL 

Aooording  to  the  Prooedare  Committee's  Report  this  system  of 
Masters'  lists  will  make  some  one  Master  especially  acquainted 
with  the  different  stages  of  the  same  action. 

9.  Subject  to  the  power  of  transfer,  and  to  the  special  Assign- 
provision  contained  in  sub-section  (e)  of  this  Bule,  and  ™^^  ^ 
subject  also  to  the  power  of  the  Lord  Chancellor  by  order  J^j^o^ 
from  time  to  time  otherwise  to  direct,  every  cause  or  matter  Division, 
which  shall  hereafter  be  commenced  in  the  Chancery  Divi- 
sion shall  be  assigned  to  and  marked  with  the  name  of  one 
of  the  judges  thereof  in  manner  hereinafter  mentioned,  and  See  r.  6, 
shall  no  longer  be  marked  with  the  name  of  such  judge  as  ^®te. 
the  plaintiff  or  petitioner  may  in  his  option  think  fit: — 
This  Rule  takes  the  place  of  J.  A.,  O.  5,  r.  4a. 
*{a.)  Where  the  commencement  is  by  writ  it  shall  be  Writ 
the  duty  of  the  officer  issuing  such  writ  to  mark 
the  same  with  the  name  of  one  of  the  judges 
of  the  Chancery  Division  to  whom  for  the  time 
being  chambers  are  attached  (to  be  ascertained 
in  the  manner  now  used  in  the  distribution 
of  business  amongst  the  conveyancing  counsel 
of  the  Court) ; 
See  0.  6,  r.  5. 

(b.)  Where  the  commencement  is  by  originating  sum-  Summaoi. 
mons,  such  summons  shall  be  taken  out  in  the 
Writ  Department  of  the  Central  Office,  and  it 
shall  be  the  duty  of  the  officer  issuing  such 
summons  to  mark  the  same  with  the  name  of 
one  of  the  said  judges,  to  be  ascertained  in 
manner  aforesaid ; 
See  15  &  16  Viot  o.  86,  a.  45. 

(e.)  Where  the  commencement  is  by  notice  of  motion,  Petitb»s 
such  notice  of  motion  shall  be  brought  to  the  ^  ^^ 
Writ  Department  of  the  Central  Office,  and  it  ^^"^ 
shall  be  the  duty  of  the  officer   charged  by 
whom  originating  summonses  are  issued  to  mai'k 
the  same  with  the  name  of  one  of  the  said 
judges,  to  be  ascertained  in  manner  aforesaid ; 
As  to  motions,  see  0.  M,  r.  1. 
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Ordtor  Y. 


Subse- 
qnent 
writs,  Ac 


(cL)  Where  the  commencement  is  by  petition,  sach 
petition  shall  be  brought  to  the  office  of  the 
Registrars  of  the  Chancery  Division  and  shall 
be  marked  by  an  officer  to  be  cbaiged  by  the 
Begistracs  wi^  that  duty  with  the  name  of  one 
of  the  said  judges,  to  be  ascertained  in  manner 
aforesaid; 

Ab  to  ipecuJ  petitloDB,  see  Dan.,  1434.    As  to  petitions  of  coone. 
Cons.  O.  23,  r.  17. 

(e,)  Where  a  cause  or  matter  has  been  assigned  to  one 
of  the  said  judges  as  above-mentioned,  every 
subsequent  writ,  summons,  or  petition,  relating 
to  the  administration  of  the  same  trust,  or  the 
winding  up  of  the  same  company,  or  so  con- 
nected therewith  as  to  be  conveniently  dealt 
with  by  the  same  judge,  shall,  whenever  prac- 
ticable, be  marked  by  the  proper  officer  with  the 
name  of  such  judge ;  and  the  party  or  solicitor 
presenting  such  writ,  summons,  or  petition 
shall,  if  there  be  to  his  knowledge  such  relation 
or  connection,  so  certif}'  >  such  certificate  shall  be 
in  the  Form  No.  19  in  Appendix  A.,  Part  L,  with 
such  variations  as  circumstances  may  require. 

J.  A.,  1873,  s.  42.    Cf.  0.  49,  rr.  8  and  9. 


Prepara- 
tion of 
writ. 


Sealing 
and  issue. 


Copy  to 

file. 


III.  Oenerally, 

10.  Writs  of  summons  shall  be  prepared  by  the  plaintiff 
or  his  solicitor,  and  shall  be  written  or  printed,  or  paiUy 
written  and  partly  printed,  on  paper  of  the  same  descrip- 
tion as  by  these  Rules  directed  in  the  case  of  proceedings 
directed  to  be  printed. 

See  O.  66  and  J.  A.,  O.  5,  r.  6. 

1 1.  Every  writ  of  sunmions  shall  be  sealed  by  the  proper 
officer,  and  shall  thereupon  be  deemed  to  be  issued. 

J.  A.,  O.  5,  r.  6.    See  0.  00,  r.  1. 

12.  The  plaintiff  or  his  solicitor  shall,  on  presenting 
any  writ  of  summons  for  sealing,  leave  with  the  officer  a 
copy,  written  or  printed,  or  partly  written  and  partly 
printed,  on  paper  of  the  description  aforesaid,  of  such 
writ,  and  all  the  indorsements  thereon,  and  such  copy 
shall  be  signed  by  or  for  the  solicitor  leaving  the  same,  or 
by  the  plaintiff  himself  if  he  sues  in  person. 


J.  A.,  0.  5,  r.  7. 
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13.  The  officer  reeeiying  such  copy  shall  file  the  same,    Order  T. 
and  an  entxy  of  the  filing  thereof  shall  be  made  in  a  book  I^T       " 
to  be  called  the  Cause  Book,  which  is  to  be  kept  in  the  ^^^'i 
manner  in  which  Cause  Books  are  now  kept,  and  the  ^^^ 
action  shall  be  distinguiahed  by  the  date  of  the  year,  a  Book, 
letter,  and  a  number,  in  the  manner  in  which  causes  are 

now  distinguished  in  such  Cause  Books;  and  when  such 
action  shall  be  commenced  in  a  District  Registry,  it 
shall  be  further  distinguished  by  the  name  of  such 
E^gistry. 

J.  A.,  O.  5,  r.  8. 

14.  Notice  to  the  proper  officer  of  the  assignment  of  an  Notice  of 
action  to  any  Division  of  the  Court  shall  be  sufficiently  Msign- 
given  by  leaving  with  him   the   copy  of  the  writ  of  "^Sj  ^^ 
summons. 

Aa  to  aaugnznflnt,  see  r.  6,  and  J.  A.,  O,  5,  r.  9. 

IV.  In  particular  Actions. 

15.  The  issue  of  a  writ  of  summons  in  Probate  actions  Probate, 
shall  be  preceded  by  the  filing  of  an  affidavit  made  by 

the  plaintiff  or  one  of  the  plaintiff  in  verification  of  the 
indorsement  on  the  writ. 

J.  A.,  O.  6,  r.  10. 

16.  In  Admiralty  actions  in  rem  a  warrant  for  the  Admiral^, 
arrest  of  property  (which  shall  be  in  the  Form  No.  17  in 
Appendix  A.,  Part  /.,  with  such  variations  as  circum- 
stances may  require),  may  be  issued  at  the  instance  either 

of  the  plaintiff  or  of  the  defendant  at  any  time  after  the 
writ  of  summons  has  issued,  but  no  warrant  of  arrest  shall 
be  issued  until  an  affidavit  by  the  party  or  his  agent  has 
been  filed,  and  the  following  provisions  complied  with : — 

See  0.  9,  Part  4^  and  J.  A.,  O.  5,  r.  11a. 

(a,)  The  affidavit  shall  state  the  name  and  description 
of  the  party  at  whose  instance  the  warrant  is  to 
be  issued,  the  nature  of  the  claim  or  counter- 
claim, the  name  and  nature  of  the  property  to 
be  arrested,  and  that  the  claim  or  counterclaim 
has  not  been  satisfied. 

(h.)  In  an  action  of  wages  or  of  possession  the  affi- 
davit shall  state  the  national  character  of  the 
vessel  proceeded  against;  and  if  against  a  foreign 
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^MmW,  vessel,  that  notice  of  the   commenoement  of 

■  the  action  has  been  given  to  the  Consul  of  the 

State  to  which  the  vessel  belongs,  if  then  be 
one  resident  in  London  (a  copy  of  the  notice 
shall  be  annexed  to  the  affidavit), 
(c)  In  an  action  of  bottomry,  the  bottomiy  bond,  and 
if  in  a  foreign  language  also  a  notarial  transla- 
tion thereof,  shall  be  produced  for  the  inspec- 
tion and  perusal  of  the  Registrar,  and  a  copy  of 
the  bond,  or  of  the  translation  thereof,  certified 
to  be  correct,  shall  be  annexed  to  the  affidavit. 
{d,)  In  an  action  of  distribution  of  salvage  the  affida- 
vit shall  state  the  amount  of  salvage  money 
awarded  or  agreed  to  be  accepted,  and  the  name, 
address,  and  description  of  the  party  holding  the 
same. 
Waiver  in  17.  The  Court  or  a  judge  may  in  any  case,  if  they  or 
he  think  fit,  allow  the  warrant  to  issue,  although  the  affi- 
davit in  Rule  16  mentioned  may  not  contain  all  the 
required  particulars,  and  in  an  action  of  wages  the  Court 
or  judge  may  also  waive  the  service  of  the  notice,  and  in 
an  action  of  bottomry  the  production  of  the  bond. 

See  J.  A.,  O.  5,  r.  11a  (e). 


actioiii. 


<MerYI. 


ORDER  VI. 
Concurrent  Writs. 


iMinaed. 


<:?on-  1.  The  plaintiff  in  any  action  may,  at  the  time  of  or  at 

current  any  time  during  twelve  months  after  the  issuing  of  the 
ZftL^!^  original  writ  of  summons,  issue  one  or  more  concurrent 
writ  or  writs,  each  concurrent  writ  to  bear  teste  of  the 
same  day  as  the  original  writ,  and  to  be  marked  with  a 
seal  bearing  the  word  ''concurrent,"  and  the  date  of 
issuing  the  concurrent  writ ;  and  such  seal  shall  be  im- 
pressed upon  the  writ  by  the  proper  officer:  Provided 
always,  that  such  concurrent  writ  or  writs  shall  only  be  in 
force  for  the  period  during  which  the  original  writ  in  such 
action  shall  be  in  force. 

J.  A.,  0.  6,  r.  1.    Gf.  C.  L.  P.  Act,  1852,  t.  9,aBd  CU«t.  Skermrd, 
11  Ex.  482.    Ai  to  renewal,  nee  O.  8. 
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2.  A  writ  for  service  within  the  jurisdiction  may  be  Order  TI. 
issued  and  marked  as  a  concurrent  writ  with  one  for  '    ^. 
service,  or  whereof  notice  in  lieu  of  service  is  to  be  given,  ^^^in  and 
out  of  the  jurisdiction ;  and  a  writ  for  service,  or  whereof  withoat 
notice  in  lieu  of  service  is  to  be  given,  out  of  the  juris-  juiiMlio- 
diction  may  be  issued  and  marked  as  a  concurrent  writ  ^^^ 
with  one  for  service  within  the  jurisdiction. 

Am  to  service  out  of  the  jariadictioD,  see  p.  148.     J.  A.,  O.  6,  r.  1. 
C.  L.  P.  Act,  1852,  s.  22. 


ORDER  Vn.  IhrderVlI. 

I.  DisciiOSURs  BT  Solicitors  and  Plaintiffs. 

1.  Every  solicitor  whose  name  shall  be  indorsed  on  any  By  plain- 
writ  of  summons  shall,  en  demand  in  writing  made  by  or  tiifs  solid- 
on  behalf  of  any  defendant  who  has  been  served  therewith  *^'' 

or  has  appeared  thereto,  declare  forthwith  in  writing 
whetlicr  such  writ  has  been  issued  by  him  or  with  his 
authority  or  privity ;  and  if  such  solicitor  shall  de- 
clare that  the  writ  was  not  issued  by  him  or  with  his 
authority  or  privity,  all  proceedings  upon  the  same  shall 
be  stayed,  and  no  further  proceedings  shall  be  taken  there- 
upon without  leave  of  the  Court  or  a  judge. 

J.  A.,  O.  7,  r.  I. 

2.  When  a  writ  is  sued  out  by  partners  in  the  name  of  By 
their  firm,   the   plaintiffs   or    their  solicitors    shall,   on  partners— 
demand  in  writing  by  or  on  behalf  of  any  defendant^  plaintifh. 
declare  forthwith  in  writing  the  names  and  places  of 
residence  of  all  the   persons  constituting  the  firm  on 

whose  behalf  the  action  is  brought.  And  if  the  plaintiffs 
or  their  solicitor  shall  fail  to  comply  with  such  demand, 
all  proceedings  in  the  action  may,  upon  an  application  for 
that  purpose,  be  stayed  upon  such  terms  as  ihe  Court  or 
a  judge  may  direct.  And  when  the  names  of  the  partners 
are  so  declared,  the  action  shall  proceed  in  the  same 
manner,  and  the  same  consequences  in  all  respects  shall 
follow  as  if  they  had  been  named  as  the  plaintiffs  in  the 
writ  But  all  proceedings  shall,  nevertheless,  continue  in 
the  name  of  the  firm. 

See  0.  9,  r.  6,  as  to  serrtoe  on  persons  sned  as  partners,  and  p.  68 
as  to  the  old  difficalUes.    See  also  J.  A.,  O.  7,  r.  2. 

20 


RULES  OF  THE  SUPBEMB  COUBT. 


Ordtr  Vn. 


GhAnge  of 
Boliciton. 


n.  Change  of  Solioitobs. 

*3.  A  party  suing  or  defending  by  a  solicitor  shall  be  at 
liberty  to  change  his  solicitor  in  any  cause  or  matter, 
without  an  order  for  that  purpose,  up(m  notice  of  such 
change  being  JUed  in  the  Central  Qffke,  or  in  the  District 
Registry  if  the  cause  or  matter  is  proceeding  therein^  but 
until  such  notice  is  fUed  and  a  copy  thereof  served,  and 
(in  causes  or  matters  pending  in  the  Chanceiy  Division) 
left  in  the  chambers  of  the  judge  to  whom  the  cause  or 
matter  is  assigned,  the  former  solicitor  shall  be  considered 
the  solicitor  of  the  party. 

See  Ck>n8.  O.  8,  r.  8. 

Ab  to  an  app^  signed  by  new  loliciton,  see  p.  295,  and  JTdtfe- 
iwfl  V.  Wai9on,  W.  N.  1883,  p.  102. 

Ab  to  where  a  party  has  appeared  in  penon  and  wiahet  to  be 
defended  by  a  solicitor,  see  O.  67,  r.  7. 


Order 
Tin. 


Length  of 
currency 
of  writ. 


Renewal 
for  BIX 
months. 


ORDER  VIIL 

Rbnxwal  of  Wbit. 

1.  Ko  original  writ  of  summons  shall  be  in  force  for 
more  than  twelve  months  itorxi  the  day  of  the  date 
thereof,  including  the  day  of  such  date;  but  if  any 
defendant  therein  named  shall  not  have  been  served 
therewith,  the  plaintiff  may,  before  the  expiration  of  the 
twelve  months,  apply  to  the  Court  or  a  judge  for  leave 
to  renew  the  writ ;  and  the  Court  or  judge,  if  satisfied 
that  reasonable  efforts  have  been  made  to  serve  such 
defendant,  or  for  other  good  reason,  may  order  that  the 
original  or  concurrent  writ  of  summons  be  renewed  for 
six  months  from  the  date  of  such  renewal  inclusive,  and 
so  from  time  to  time  during  the  currency  of  the  renewed 
writ.  And  the  wht  shall  in  such  case  be  renewed  by 
being  marked  with  a  seal  bearing  the  date  of  the  day, 
month  and  year  of  such  renewal;  such  seal  to  be  pro- 
vided and  kept  for  that  purpose  at  the  proper  office,  and 
to  be  impressed  upon  the  writ  by  the  proper  officer,  upon 
delivery  to  him  by  the  plaintiff  or  his  solicitor  of  a  memo- 
randum in  Form  J^o.  18  in  Appendix  A.,  Part  /.,  uith 
such  variations  as  circumstances  may  require  ;  and  a  writ 
of  summons  so  renewed  shall  remain  in  force  and  be 
available  to  prevent  the  operation  of  any  statute  whereby 
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the  time  for  the  commencement  of  the  action  may  be     Order 
limited,  and  for  all  other  purposes,  from  the  date  of  the     ^"^^ 
issuing  of  the  original  writ  of  summons. 

Formerly  application  might  also  be  made  to  the  Distriot  Registrar. 
Ab  to  renewal  afler  the  expiration  of  the  original  twelve  monthi,  see 
p.  101.    Cf.  J.  A.,  O.  8,  r.  1. 

2.  The  production  of  a  writ  of  summons  purporting  to  Roiewed 
be  marked  with  the  seal  of  the  Court,  showing  the  same  ^'^^ 
to  have  been  renewed  in  manner  aforesaid,  shall  be  suffi-  Evidence, 
cient  evidence  of  its  having  been  so  renewed,  and  of  the 
commencement  of  the  action  as  of  the  first  date  of  such 
renewed  writ  for  all  purposes. 

See  G.  L.  P.  Act,  1852,  a.  18,  and  J.  A.,  O.  8,  r.  2. 

*3.  Where  a  writ,  of  which  the  production  is  necessary,  Lom  of 
has  been  lost,  the  Court  or  a  judge,  upon  being  satisfied  ^^t. 
of  the  loss,  and  of  the  correctness  of  a  copy  thereof,  may 
Older  that  such  copy  shall  be  sealed  and  served  in  lieu  of 
the  original  writ. 

Tki*  Rule  it  new. 


ORDER  IX.  Order  PL 

Sekvice  op  Writ  of  Summons. 

1.  Mode  of  Service. 

1.  No  service  of  writ  shall  be  required  when  the  defen-  Under- 
dant,  by  his  solicitor,  undertakes  in  writing  to  ®^^^P^  ^J^l??  *^ 
service,  and  enters  an  appearance.  accept. 

As  to  penalty  for  not  fulfilling  such  andertnking,  see  p.  113 ;  and 
see  0. 18,  r.  18  ;  J.  A.,  O.  9,  r.  1. 

2.  When  service  is  required  the  writ  shall,  wherever  it  Personal 
is  practicable,  bo  served  in  the  manner  in  which  personal 
service  is  now  made  ;  but  if  it  be  made  to  appear  to  the 
Court  or  a  judge  that  the  plaintiff  is  from  any  cause  unable 

to  effect  prompt  personal  service,  the  Court  or  judge  may 
make  such  order  for  substituted  or  other  service,  or  for  the  Snbsti- 
substitution  for  service  of  notice  by  advertisement  or  other-  tuted. 
iffise  for  service,  as  may  be  just. 

Applicatiim  for  snch  order  most  be  on  affidavit.     See  p.  146. 
J.  A^  O.  9,  r.  2. 
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2.  On  particular  De/endanU. 


HiubAnd        3.  \Vlien  husband  and  wife  are  both  defendants  to  the 

and  wif«.    action,  they  shall  both  be  served,  unless  the  Court  or  a 

judge  shall  otherwise  order. 

As  to  when  lervice  on  wife  alone  suffidenti  Me  p.  144.  See 
alfto  J.  A.,  O.  9,  r  3.  When  they  cannot  be  found,  aee  Wkiihp  t. 
HoneifweU,  24  W.  R.  851. 

Infant  4.  When  an  infant  is  a  defendant  to  the  action,  ser- 

vice on  his  father  or  guardian,  or  if  none,  then  upon 
the  person  with  whom  the  infant  resides  or  under  whose 
care  he  is,  shall,  unless  the  Court  or  judge  otherwise 
orders,  be  deemed  good  service  on  the  infant ;  provided 
that  the  Court  or  judge  may  order  that  service  made  or 
to  be  made  on  the  infant  shall  be  deemed  good  service. 

See  p.  144.  Cf.  J.  A.,  O.  9,  r.  4.  See  CkritiU  ▼.  Ommtow, 
4  W.  R.  689. 

Lunatics.  5^  When  a  lunatic  or  person  of  unsound  mind  not  wo 
found  by  inquisition  is  a  defendant  to  the  action,  service 
on  the  committee  of  the  lunatic,  or  on  the  person  with 
whom  the  person  of  unsound  mind  resides,  or  under  whose 
care  ho  is,  shaU,  unless  the  Court  or  a  judge  otherwise 
orders,  be  deemed  good  service  on  such  defendant. 

J.  A.,  O.  9,  r.  5.  And  aee  p.  144.  See  Re  Crdbtree^  L.  R.  10 
Ch.  201. 


3.  On  Partners  and  otiier  Bodies. 

Partners.  6.  Where  persons  are  sued  as  partners  in  the  name  of 
their  firm,  the  writ  shall  be  served  either  upon  any  one 
or  more  of  the  partners  or  at  the  principal  place,  within 
the  jurisdiction,  of  the  business  of  the  partnership  upon 
any  person  having  at  the  time  of  service  the  control  or 
management  of  the  partnership  business  there ;  and  sub- 
ject to  these  rules,  such  service  shall  be  deemed  good 
service  upon  the  firm. 

See  0.  7,  r.  2.    See  also  p.  144,  and  0. 16,  r.  14.    Cf.  J.  A.,  O.  9, 
r.  6. 

Where  one  7.  Where  one  person  carrying  on  business  in  the  name 
partner  of  a  firm  apparently  consisting  of  more  than  one  persoa 
^^T'  shall  be  sued  in  the  firm  name,  the  writ  may  be  served  at 

the  principal  place  within  the  jurisdiction  of  the  business 
so  carried  on  upon  any  person  having  at  the  time  of  ser- 
vice tlie  control  or  management  of  the  business  there  ; 
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and  such  service,  if  sufficient  in  other  respects,  shall  be  Ordar  XZ, 

deemed  good  service  on  the  person  so  sued. 

J.  A.,  O.  9,  r.  0a.    See  p.  68.    See  0. 16,  r.  16. 

8.  In  the  absence  of  any  statutory  provision  regulating  Coipom- 
service  of  process,  every  writ  of  summons  issued  against  **®°*- 

a  corporation  aggregate  may  be  served  on  the  mayor  or 
other  head  officer,  or  on  the  town  clerk,  clerk,  treasurer, 
or  secretary  of  such  corporation ;  and  every  writ  of  sum- 
mons issued  against  the  inhabitants  of  a  hundred  or 
other  like  district  may  be  served  on  the  high  constables 
thereof,  or  any  one  of  them,  or,  where  there  is  no  high 
constable,  on  any  other  acting  chief  officer  of  police  of  the 
county  in  which  such  hundred  or  district  is  situate ;  and 
every  writ  of  summons  issued  against  the  inhabitants  of 
any  county  of  any  city  or  town,  or  the  inhabitants  of 
any  franchise,  liberty,  city,  town,  or  place,  not  being  a 
part  of  a  hundred  or  other  like  district,  on  some  peace 
officer  thereof;  and  where  by  any  statute  provision  is 
made  for  service  of  any  %vrit  of  summons,  bill,  petition, 
nummonSf  or  other  process  upon  any  corporation,  or  upon 
any  society  or  fellowship,  or  any  body  or  number  of  per- 
sons, whether  corporate  or  unincorporate,  every  writ  of 
summons  may  be  served  in  the  manner  so  provided. 

For  Statutes  regulating  service  on  Corporation^,  see  p.  145.  Cf. 
J.  A.,  O.  9,  r.  7.  See  C.  L.  P.  Act,  1852,  s.  16.  See  Afadaren  v. 
SiaiiUan,  16  Beav.  279. 

4.  In  Particular  Actions. 

9.  Service  of  a  writ  of  summons  in  an  action  to  recover  Reooveir 
land  may,  in  case  of  vacant  possession,  when  it  cannot  of  land, 
otherwise  be  effected,  be  made  by  posting  a  copy  of  the 

writ  upon  the  door  of  the  dwelling-house  or  o^er  con- 
spicuous part  of  the  property. 
J.  A.,  O.  9,  r.  8.    C.  L.  P.  Act,  1852,  s.  170. 

*10.  In  Admiralty  actions  in  rem  no  service  of  writ  or  Admiralty 
warrant  shall  be  required  where  the  solicitor  of  the  de-  ■c**®*"* 
fendant  agrees  to  accept  service  and  to  put  in  bail,  or  to 
pay  money  into  Court  in  lieu  of  bail. 

Tkii  Rule  is  new.    See  note  on  0.  9,  r.  1. 

11.  In  Admiralty  actions  in  rem  the  warrant  of  arrest  Wanant 
shall  be  served  by  the  Marshal  or  his  substitutes,  whether  ®f  •"«*. 
the  property  to  be  arrested  be  situate  within  the  Port 
of  London  or  elsewhere  within  the  jurisdiction  of  the 
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Court,  and  the  solicitor  issuing  the  warrant  shall,  within 
six  days  from  the  service  thereof,  file  the  same  in  the 
Admiralty  Begistry. 

J.  A.,  0.  9,  r.  9.    R  S.  C,  Dec.,  1876. 

12.  In  Admiralty  actions  in  rem  service  of  a  writ  of 
summons  or  toarrant  against  ship,  freight,  or  cargo  on 
board,  is  to  be  effected  by  nailing  or  affixing  the  original 
writ  or  warrant  for  a  short  time  on  the  mainmast,  or  on 
the  single  mast  of  the  vessel,  and,  on  taking  off  the  pro- 
cess, leaving  a  true  copy  of  it  nailed  or  fixed  in  its  place. 

J.  A,  O.  9,  r.  10. 

13.  If  the  cargo  has  been  landed  or  transhipped, 
service  of  the  writ  of  summons  or  warratd  to  arrest  the 
cargo  and  freight  shall  be  effected  by  placing  the  writ 
or  wairant  for  a  short  time  on  the  cargo,  and,  on  taking 
off  the  process,  by  leaving  a  true  copy  upon  it. 

See  0. 12,  r.  24,  and  J.  A.,  O.  9,  r.  11. 

14.  If  the  cargo  be  in  the  custody  of  a  person  who  will 
not  permit  access  to  it,  service  of  tlie  writ  may  be  made 
upon  the  custodian. 

J.  A.,  O.  9,  r.  12. 

5.   Generally. 

15.  The  person  serving  a  writ  of  summons  shall,  within 
three  days  at  most  after  such  service,  indorse  on  the  writ 
the  day  of  the  month  and  week  of  the  service  thereof, 
otherwise  the  plaintiff  shall  not  be  at  liberty,  in  case  of 
non-appearance,  to  proceed  by  default  ;and  every  affidavit 
of  service  of  such  writ  shall  mention  the  day  on  which 
such  indorsement  was  made.  This  Rule  shall  apply  to 
substituted  as  well  as  other  service. 

As  to  mode  of  Bervioe,  see  p.  150.    J.  A.,  O.  9,  r.  IS.    C.  L.  P. 
Act,  1852,  8.   15.      See  Dymond  v.   Crofi^  24  W.  B.  842,  and 

L.  T.  N.  S.  786. 


Ordtr  X 


ORDER  X. 
Substituted  Service. 


Afl&davit  Every  application  to  the  Court  or  a  judge  for  an  order 
for  substituted  or  other  service,  or  for  the  substitution  of 
notice  for  service,   shall  be  supported  by  an  affidavit 
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setting  forth  the  grounds  upon  which  the  application  is  Order  X 
made. 

See  0.  9,  r.  2,  and  p.  146.    Cf.  J.  A.,  O.  10. 


OBDEE  XL  Order  ZI. 


Serviob  out  op  the  Jurisdiction. 

See  Morgan,  p.  459. 

*1 .  Service  out  of  the  jurisdiction  of  a  writ  of  summons  When 
or  notice  of  a  writ  of  summons  may  be  allowed  by  the  permitted. 
Court  or  a  judge  whenever — 

(a.)  The  whole  subject-matter  of  the   action  is  land  Land, 
situate  within  the  jurisdiction  (loUh  or  mtJiout 
renis  or  profits) — not  "stock  or  other  property";  or 
(&.)  Any  act,  deed,  will,  contract,  obligation,  or  liability  Liabilitlefl 
affecting  land  or  hereditaments  situate  within  affecting, 
the  jurisdiction,  is  sought  to  be  construed,  recti- 
fied, set  aside,  or  enforced  in  the  action ;  or 
(c)  ^ny  relief  Is  sought  against  any  person  domiciled  or  Relief  in 
ordinarily  resident  within  the  jurisdiction ;   or  contract 
(d.)  The  action  is  for  the  administration  of  the  personal 
estate  of  any  deceased  person  who  at  the  time  of 
his  death  was  domiciled  within  the  jurisdiction ; 
or  for  the  execution  (as  to  property  situate  within 
the  jurisdiction)  of  the  trusts  of  any  written 
instrument,  of  which  the  person  to  be  served  is 
a  trustee,  which  ought  to  be  executed  according 
to  the  law  of  England ;  or 

Much  of  ihU  Rule  m  new, 

(6.)  The  action  is  founded  on  any  breach  or  alleged  Breach  of 
breach  within  the  jurisdiction  of  any  contract  contract, 
wherever  made,  which,  according  to  the  terms 
thereof,  ought  to  be  performed  within  the  juris- 
diction, unless  the  defendant  is  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland ;  or 

(/.)  Any  injunction  ia  sought  as  to  anything  to  be  done  injunc- 
within  the  jurisdiction,  or  any  nuisance  within  tion. 
the  jurisdiction  is  sought  to  be  prevented  or 
removed,  whether  damages  are  or  are  not  also 
sought  in  respect  thereof;  or 
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(g,)  Any  person  out  of  the  jurisdiction  is  a  necessary 
or  proper  party  to  an  action  properly -brought 
against  some  other  person  duly  served  within 
the  jurisdiction. 

Ab  to  form  of  writ  for  service  abroad,  &a,  see  0.  8,  rr.  4  and  5. 
See  0.  6,  r.  2 ;  0.  9,  r.  9 ;  and  see  p.  148.  J.  A.,  O.  11,  ir.  1,  la  ; 
C.  L.  P.  Act,  1852,88. 18,  19. 

0.  11  applies  to  third  piarties.    See  p.  79. 

■ 

2.  Where  leave  is  asked  from  the  Court  or  a  judge  to 
serve  a  writ,  under  the  last  preceding  Rule,  in  Scotland 
or  in  Ireland,  if  it  shall  appear  to  the  Court  or  judge 
that  there  may  be  a  concurrent  remedy  in  Scotland  or 
Ireland  (as  the  case  maybe),  the  Court  otjudge  shall  have 
regard  to  the  comparative  cost  and  convenience  of  pro- 
ceeding in  England,  or  in  the  place  of  residence  of  tho 
defendant,  or  person  sought  to  be  served,  and  particularly 
in  cases  of  small  demands  to  the  powers  and  jurisdiction, 
under  the  statutes  establishing  or  regulating  them,  of  tho 
Sheriffs'  Courts,  or  Small  Debts  Courts  in  Scotland,  and 
of  the  Civil  Bill  Courts  in  Ireland,  respectively. 

See  p.  148.  J.  A,  O.  11,  r.  la.  As  to  limit  of  jurisdicitonr 
see  p.  150. 

3.  In  Probate  actions  service  of  a  writ  of  summons  or 
notice  of  a  writ  of  summons  may  by  leave  of  tlie  Court  or 
a  judge  be  allowed  out  of  the  jurisdiction. 

J.  A.,  0. 11,  r.  2. 

4.  Every  application  for  leave  to  serve  such  writ  or 
notice  on  a  defendant  out  of  the  jurisdiction  shall  be 
supported  by  afiidavit,  or  other  evidence,  stating  that 
in  the  belief  of  the  deponent  the  plaintiff  has  a  good 
cause  of  action^  and  showing  in  what  place  or  country 
such  defendant  is  or  probably  may  be  found,  and  whether 
such  defendant  is  a  British  subject  or  not,  and  tlie 
grounds  upon  which  the  application  is  made ;  and  tK> 
mich  leave  shall  he  granted  unless  it  shall  he  made  stiffi- 
ciently  to  appear  to  the  Court  or  judge  that  the  ease  is  a 
proper  one  for  service  out  of  the  jurisdiction  under  this 
order. 


J.  A.,  O.  11,  r.  S.    As  to  practice,  see  p.  150. 

5.  Any  order  giving  leave  to  effect  such  service  or  giTe 
such  notice  shall  limit  a  time  after  such  service  or  notice 
within  which  such  defendant  is  to  enter  an  appeaiancey 
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such  timo  to  depend  on  the  place  or  country  where  or  Order  XI. 
within  which  the  writ  is  to  be  served  or  the  notice  given. 

J.  A.,  0. 11,  r.  4.    Ab  to  time,  see  p.  108. 

*6.  When  the  defendant  is  neither  a  British  subject,  nor  When 
in  British  dominions,  notice  of  the  writ,  and  not  the  writ  °^^^,*°^ 
itself,  is  to  be  served  upon  him.  Bcrved  * 

Thii  Rtde  i$  new.    See  p.  148. 

7.  Notice  in  lieu  of  service  shall  be  given  in  the  man-  Service  of 
ner  in  which  writs  of  summons  are  served.  notice. 

R.  S.  C,  1875,  0.  11,  r.  5.    For  mode  of  Berrice,  see  p.  151,  and 
Moi^n,  p.  452. 


ORDER  XII.  OrdwXn. 

Appbarakcb. 

See  p.  102. 

1.  Except  in  the  cases  otherwise  provided  for  by  these  When  in 
rules  a  defendant  shall  enter  his  appearance  in  London.     London. 

J.  A.,  0. 12,  r.  1. 

2.  Appearances  entered  in  London  shall  be  entered  in  Centnl 
the  Central  Office.  ^®^- 

J.  A,  O.  12,  r.  la. 

3.  In  Probate  and  Admircdty  actions  notice  of  appear-  Probate 
ances  entered  shall  forthwith  be  given  by  the  Central  "*d  Admi- 
Office    to    the   Probate    and    Admiralty    Registries    re-     *^* 
frpectively. 

J.  A.,  O.  12,  r.  la. 

4.  If  any  defendant  to  a  writ  issued  in  a  District  When  in 
Registry  resides  or  carries  on  business  within  the  district,  2"*?™^ 
he  shall  appear  in  the  District  Registry.  egwwy. 

J.  A;,  O.  12,  r.  2.    As  to  District  Registry  writs,  see  p.  104. 

5.  If  any  defendant  neither  resides  nor  carries  on  busi-  When  in 
ness  in  the  district,  he  may  appear  either  in  the  District  either. 
Registry  or  at  the  Central  Office. 

J.  A.,  0. 12,  r.  8. 

6.  If  a  sole  defendant  appears,  or  all  the  defendants  Effect  of 
appear,  in  the  District  Registry,  or  if  all  the  defendants  hi  Dirtrict 
who  appear  appear  in  the  District  Registry  and  the  others  R^P*^* 
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Ordtr  xn.  make  default  in  appearance,  then,  subject  to  the  power  of 
removal  in  Order  36,  Hulee  13  to  16,  provided  the  action 
shall  proceed  in  the  District  Eegistry. 

J.  A.,  0. 12,  r.  4. 

Effect  of  7.  If  the  defendant  appears,  or  any  of  the  defendants 
in  London,  appear,  in  London,  the  action  shall  proceed  in  London; 
provided  that  if  the  Court  or  a  judge  shall  be  satisfied 
that  the  defendant  appearing  in  London  is  a  merely 
formal  defendant,  or  has  no  substantial  cause  to  interfere 
in  the  conduct  of  the  action,  such  Court  or  judge  may 
order  that  the  action  may  proceed  in  the  District  Eegistry, 
notwithstanding  such  appearance  in  London. 

J.  A.,  0. 12,  r.  5. 

Entiy  and  8.  A  defendant  shall  enter  his  appearance  to  a  writ  of 
notice  of.  summons  by  delivering  to  the  proper  officer  a  memoran- 
dum in  writing  dated  on  the  day  of  its  delivery,  and  con- 
taining the  name  of  the  defendant's  solicitor,  or  stating 
that  the  defendant  defends  in  person.  He  shall  at  the 
same  time  deliver  to  the  officer  a  duplicate  of  the  memo- 
randum, which  the  officer  shall  seal  with  the  official  seal, 
showing  the  date  on  which  it  is  scaled,  and  then  return 
to  the  person  entering  the  appearance,  and  the  duplicate 
memorandum  so  sealed  shall  be  a  certificate  that  the 
appearance  was  entered  on  the  day  indicated  by  the  seaL 

J.  A.,  O.  12,  r.  66.    See  alao  p.  102. 

Notioe  of.  9.  A  defendant  shall,  on  the  day  on  which  he  enters 
an  appearance  to  a  writ  of  summons,  give  notice  of  his 
appearance  (Form  No.  2  in  Appendix  A.,  Part  11.)  to 
the  plaintiff's  solicitor,  or,  if  the  plaintiff  sues  in 
person,  to  the  plaintiff  himself.  The  notice  may 
be  given  either  by  notice  in  writing  served  in  the 
ordinary  way  at  the  address  for  service  (which,  in  the 
case  of  a  writ  issued  out  of  a  District  Registry,  must  be 
the  address  for  service  within  the  district),  or  by  prepaid 
letter  directed  to  that  address  and  posted  on  the  day  of 
entering  appearance  in  due  course  of  post,  and  shall  in 
either  case  be  accompanied  by  the  sealed  duplicate  memo- 
randum. 

See  p.  102.    J.  A.,  0. 12,  r.  66. 

AddreM  10.  The  solicitor  of  a  defendant  appearing  by  a  solicitor 

'#'ii"T^?  ®^*^  ®^^  ^^  ®^^^  memorandum  hu  place  of  business, 
of  defend-  ^^^^^  ^  ^^  appearance  is  entered  in  tiie  Central  Office,  a 
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place,  to  be  called  his  address  for  service,  which  shall  not  Order  XXL 

be  more  than  three  miles  from  the  principal  entrance  of  — ' 

the  Central  Hall  at  the  Royal  CwiHa  of  Justice,  and  if  ^"  *^' 
the  appearance  is  entered  in  a  District  Begistry,  a  place, 
to  be  called  his  address  for  service,  which  shall  be  within 
the  district,  and  where  any  such  solicitor  is  only  agent  of 
another  solicitor,  he  shall  add  to  his  own  name  or  firm 
and  place  of  business  the  name  or  firm  and  place  of  busi- 
ness of  the  principal  solicitor. 

Foimeily  three  miles  from  Temple  Bar.    J.  A.,  0. 12,  r.  7. 

11.  A  defendant  appearing  in  person  shall  state  in  such  Of  def end- 
memorandum  his    address,   and,   if   the    appearance  is  ^^  li^ 
entered  in  the  Central  Office,  a  place,  to  be  called  his  P®"^^ 
address  for  service,  which  shall  not  be  more  than  three 

miles  &om  the  principal  entrance  of  the  Central  Hall  at 
the  Royal  Courts  of  Justice^  and  if  the  appearance  is 
entered  in  a  District  Registry,  a  place,  to  be  called  his 
address  for  service,  which  shall  be  within  the  district. 

Am  to  addresB  of  plaintiff  suing  in  person,  see  0.  4,  r.  8.    J.  A., 
O.  12,  r.  8. 

12.  If  the  memorandum  does  not  contain  such  address,  Defective 
it  shall  not  be  received ;  and  if  any  such  address  shall  be  memo- 
illusory  or  fictitious,  the  appearance  may  be  set  aside  by  '•"^dum. 
the  Court  or  a  judge  on  the  application  of  the  plaintiff. 

J.  A.,  p.  12,  r.  9. 

13.  The  memorandum  of  appearance  shall  be  in  the  Form. 
Form  No.  1  in  Appendix  A.,  Part  XL,  with  such  variations 

as  circumstances  may  require. 

J.  A.,  0. 12,  r.  10. 

14.  Upon  receipt  of  a  memorandum  of  appearance,  the  Entry  of 
officer  shall  forthwith  enter  the  appearance  in  the  Cause  SL9i?"'® 
Book. 

J.  A.,  0. 12,  r.  11. 

15.  Where  persons  are  sued  as  partners  in  the  name  of  Appear- 
their  firm,  they  shall  appear  individually  in  their  own  "^ff  ^^ 
names;  but  all  subsequent  proceedings  shall,  nevertheless,  ^*  "*"' 
continue  in  the  name  of  the  firm. 

See  0.  7,  r.  %  and  0.  9,  r.  6.     See  also  p.  102.    Cf.  J.  A.,  0. 12, 
r.  12. 
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OrdirXU      16.  Where  any  person  carrying  on   business  in    the 
I^T  name  of  a  firm  ap[>arently  consisting  of  more  than  one 

partner       P^i^son  shall  be  sued  in  the  name  of  the  firm,  he  shall 
only.  appear  in  his  own  name;  but  all  subsequent  proceedings 

shall,  nevertheless,  continue  in  the  name  of  the  firm. 

See  p.  102,  uid  0.  9,  r.  7.    J.  A.,  O.  12,  r.  12a. 

By  several.  17.  If  two  or  more  defendants  in  the  same  action  shall 
appear  by  the  same  solicitor  and  at  the  same  time,  the 
names  of  all  the  defendants  so  appearing  shall  be  insertcii 
in  one  memorandum. 

J.  A.,  0. 12,  r.  18.    B.  O.,  H.  T^  1853,  r.  2. 

Under-  18.  A  solicitor  not  entering  an  appearance,  or  putting 

taking  to    in  bail,  or  paying  money  into  Court  in  lieu  of  bail  in  an 
appear.       Admiralty  action  in   rem,  in  pursuance  of  his  written 
undertaking  so  to  do,  shall  be  liable  to  an  attachment. 

J.  A.,  O.  12,  r.  14.    See  0.  9,  rr.  1  and  10,  and  HinU  to  Soli- 
citore,  p.  32.    See  also  0.  66,  r.  5. 

Bail  in  19.  In  Admiralty  actions  in  rem,  bail  may  be  taken 

Admiralty  before   the  Admiralty  Eegistrar,  or  before  any  District 

lont.       Registrar  or  Commissioner  to  administer  Oaths,  in  the 

Supreme  Court,   and   in  every   case   the   sureties   shall 

justify. 

Cf.  B.  S.  C.  1875,  O.  12,  r.  17. 

For  forms,  see  Appendix  A.,  Part  II. 

Bail  bond,      «20.  A  bail  bond  shall  not,  unless  by  consent,  be  filed 

when  filed,  until  after  the  expiration  of  twenty-four  hours  from  the 

time  when  a  notice  containing  the  names  and  addresses  of 

the  sureties  and  of  the  Commissioner  before  whom  the 

bail  was  taken,  shall  have  been  served  upon  the  adverse 

solicitor,  and  a  copy  of  the  notice  veritied  by  affidavit 

shall  be  filed  with  the  bail  bond. 

Gommi«.        *'2h  No  Commissioners  shall  take  bail  on  behalf  of  any 

sioners  to   person  for  whom  ho  or  any  person  in  partnership  with 

take  baiL    ^jm  jg  acting  as  solicitor  or  agent. 

JiuUs  20,  21  ore  new. 
Time  of.  22.  A  defendant  may  appear  at  any  time  before  judg- 
ment If  he  appear  at  any  time  after  the  time  limit^ 
by  the  writ  for  appearance,  he  shall  not,  unless  the 
Court  or  a  judge  shall  otherwise  order,  be  entitled  to  any 
further  time  for  delivering  his  defence,  or  for  any  other 
purpose,  than  if  he  had  appeared  according  to  the  writ 

See  p.  108.    a.  J.  A.,  0.  12,  r.  15.    C.  L.  P.  Act»  1852,  ■.  89. 
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23.  In  Probate  actions  any  person  not  named  in  tlie  Order  XIX. 
writ  may  intervene  and  appear  in  the  action  as  heretofore,  rT~ 

on  filing  an  affidavit  showing  how  he  is  interested  in  the  ^^  £„ 
estate  of  the  deceased.  Probate. 

J.  A.,  0. 12,  r.  le. 

24.  In  an  Admiralty  action  in  rem  any  person  not  Inter- 
named  in  the  writ  may  intervene  and  appear  as  heretofore,  ^^^  ^ 
on  filing  an  affidavit  lowing  that  he  is  interested  in  the  ndtv. 
res  under  arrest,  or  in  the  fund  in  the  Begistry. 

As  to  ftrrettmg  ctfgo,  see  0.  0,  r.  18.    J.  A.,  0. 12,  r.  17. 

25.  Any  person  not  named  as  a  defendant  in  a  writ  of  Land- 
summons  for  the  recovery  of  land  may  by  leave  of  the  J°^  "* 
Court  or  a  judge  appear  and  defend,  on  filing  an  affidavit  }^a^  ^ 
showing  that  he  is  in  possession  of  the  land  either  by 
himself  or  by  his  tenant 

J.  A.,  0. 12,  r.  18.    C.  L.  P.  Act,  1862, 1. 172.    S«e  p.  108. 

26.  Any  person  appearing  to  defend  an  action  for  the  Form  of 
recovery  of  land  as  landlord,  in  respect  of  property  whereof  f^J*"*^" 
he  is  in  possession  only  by  his  tenant,  shall  state  in  his 
appearance  that  he  appears  as  landlord. 

J.  A.,  O.  12,  r.  19.    C.  L.  P.  Act,  ■.  178.     CfUdhOl  ▼.  ffunier, 
14  Ch.  D.  498. 

27.  Whero  a  person  not  named  as  defendant  in  any  Kotioe  of 
writ  of  summons  for  the  recoveiy  of  land  has  obtained  }*y|*°*' 
leave  of  the  Court  or  a  judge  to  appear  and  defend,  he  "'^ 
shall  enter  an  appearance,  according  to   the  forogoing 

Eules  of  this  Order,  intituled  in  the  action  against  the 
party  named  in  the  writ  as  defendant,  and  shall  forth- 
with give  notice  of  such  appearance  to  the  plaintiff's 
solicitor,  or  to  the  plaintiff  if  he  sues  in  person,  and  shall 
in  all  subsequent  proceedings  be  named  as  a  paiiy  defend- 
ant to  the  action. 

J.  A.,  0. 12,  r.  20.    C.  L.  P.  Act,  1. 174. 

28.  Any  person  appearing  to  a  writ  of  summons  for  Limited  In 
the  recovery  of  land  shall  be  at  liberty  to  limit  his  defence  •^^  '^^ 
to  a  part  only  of  the  property  mentioned  in  the  writ, 
describing  that  part  with    reasonable    certainty  in  his 
memorandum  of  appearance  or  in  a  notice  intituled  in  Notice, 
the  action,   and  signed  by  him  or  his  solicitor.     Such 

notice  shall  be  served  within  four  days  after  appearance ; 
and  an  appearance,  where  the  defence  is  not  limited  as 
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OrdMT  zn.  above  mentioned,  shall  be  deemed  an  appearance  to  defend 
for  the  whole. 
J.  A.,  0. 12,  r.  21.    See  next  Bvk. 
Fonnof.        29.  The  notice  mentioned  in  the  last  preceding  Bnle 
shall  be  in  the  Form  No.  3,  in  Appendix  A.,  witJ^  such 
variations  as  circumstances  may  require. 
J.  A.,  0. 12,  r.  22.    For  this  fonn,  see  Appendix. 

*30.  A  defendant  before  appearing  shall  be  at  libertyp 

without  obtaining  an  order  to  enter  or  entering  a  con- 

oe     are.  (Jj^jjqjjjQ  appearance,  to  serve  notice  of  motion  to  set  aside 

the  service  upon  him  of  the  writ  or  of  notice  of  the  writ^ 

or  to  discharige  the  order  authorising  such  service. 

TkU  Rule  is  new. 


Setting 
•aide  ser- 


Order 

xin. 


Infante  or 
idiots. 


ORDER  XIIL 

Default  of  Afpkabanob. 

1.  Where  no  appearance  has  been  entered  to  a  writ  of 
summons  for  a  defendant  who  is  an  infant  or  a  person  of 
unsound  mind  not  so  found  by  inquisition,  the  plaintiff 
shall,  before  further  proceeding  with  the  action  against  the 
defendant,  apply  to  the  Court  or  a  judge  for  an  order  that 
some  proper  person  be  assigned  guardian  of  such  defend- 
ant, by  whom  he  may  appear  and  defend  the  action.  But  no 
such  order  shall  be  made  unless  it  appears  on  the  hearing 
of  such  application  that  the  writ  of  summons  was  duly 
served,  and  that  notice  of  such  application  was,  after  the 
expiration  of  the  time  allowed  for  appearance,  and  at 
least  six  clear  days  before  the  day  in  such  notice  named 
for  hearirg  the  application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such  writ 
of  summons,  and  also  (in  the  case  of  such  defendant 
being  an  infant  not  residing  with  or  under  the  care  of 
his  father  or  guardian)  served  upon  or  left  at  the  dwell- 
ing-house  of  the  father  or  guardian,  if  any,  of  such 
infant,  imless  the  Court  or  judge  at  the  time  of  hearing 
such  application  shall  dispense  with  such  last-mentioned 
service. 

Con.  O.  Ch.,  O.  7,  r.  8.    J.  A,  0. 13,  r.  1.    See  pp.  104  and  105. 
A  person  bdng  merely  in  weak  health  no  reason  for  appointment 
of  guardian  ad  litem :  see  WiUyafM  y.  Hodge,  1  SI.  &  G.  516. 

42 


BULBS  OF  THB  SUPBBME  COUBXa 

2.  Where  any  defendant  fails  to  appear  to  a  writ  of    Order 
munmona,  and  the  plaintiff  is  desirous  of  proceeding  upon     ^^^' 
default  of  appearance  under  any  of  the  following  Sules  of  ^^^^j^ 
this  Order,  or  under  Order  15,  Bule  1,  he  shall,  before  of  servioe. 
taking  such  proceeding  upon  default^  file  an  affidavit 

of  service,  or  of  notice  in  lieu  of  service,  as  the  case 
may  be. 

Ab  to  penalty  for  non-appearance,  see  O.  9,  r.  1.    And  see  p.  105. 
J.  A.,  0. 18,  r.  2. 

3.  Where  the  writ  of  summons  is  indorsed  for  a  liqui-  Specially 
dated  demand,  whether  specially  or  otherwise,  and  the  |"jj°"^ 
defendant  fails,  or  all  the  defendants,  if  more  than  one, 

fail,  to  appear  thereto,  the  plaintiff  may  enter  final  judg- 
ment for  any  sum  not  exceeding  the  sum  indorsed  on  the 
writ,  together  with  interest  at  the  rate  specified  (if  any), 
or  (if  no  rate  be  specified)  at  the  rate  of  five  per  cent, 
per  annum,  to  the  date  of  the  judgment,  and  costs. 

Ab  to  irregularity  In  defendant's  mode  of  appearance,  see  p.  108. 
J.  A.,  0. 18,  r.  8  and  r.  6.    C.  L.  P.  Act,  1862,  s.  27. 

4.  Where  the  writ  of  summons  is  indorsed  for  a  liqui-  Where 
dated  demand,  whether  specially  or  otherwise,  and  there  J*^J^  ^ 
are  several  defendants,  of  whom  one  or  more  appear  to  the  '^°"^**' 
writ,  and  another  or  others  of  them  fail  to  appear,  the 
plaintiff  may  enter  final  judgment,  as  in  the  preceding 

Bule,  against  such  as  have  not  appeared,  and  may  issue 
execution  upon  such  judgment  without  prejudice  to  his 
right  to  proceed  with  the  action  against  such  as  have 
appeared. 

See  p.  105.    J.  A.,  0. 18,  r.  4  and  r.  5. 

6.  Where  the  writ  is  indorsed  with  a  claim  for  deten-  Claim  for 
tion  of  goods  and  pecuniary  damages,  or  either  of  them,  damages, 
and  the  defendant   fails,  or  all  the  defendants  if  more 
than  one  fail,  to  appear,  the  plaintiff  may  enter  inter- 
locutory judgment,  and  a  writ  of  inquiry  shall  issue  to 
assess  the  value  of  the  goods  and  the  damages,  or  the  Assess- 
damages   only,    as   the    case  may  be,  in  respect  of  thementof 
causes    of   action   disclosed  by  the  indorsement  on  the  ^•""•g^ 
writ  of  summons.     But  the  Court  or  a  judge  may  order 
that,  instead  of  a  writ  of  inquiry,  the  value  and  amount 
of  damages,  or  either  of  them,  shall  be  ascertained  in 
any  way  which  the  Court  or  Judge  may  direct. 

J.  A.,  0. 18,  r.  6,    As  to  writ  of  inquiry,  see  pp^  106  and  107. 
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Ord«r         «6.  Wliere  Uie  writ  is  indorsed  as  in  the  last  preceding 

'■■  www  *  ^ 

*'*"•     Rule  mentioned,  and  there  are  several  defendants,  of  whom 

Where       ^^^  ^'  more  appear  to  the  writ,  and  another  or  others  of 

MTend  de-  them  fail  to  appear,  the  plaintiff  may  sign  interlocutory 

fendants.    judgment  against  the  defendant  or  defendants  so  failing  to 

appear,  and  the  value  of  the  goods  and  the  damages,  or 

either  of  them,  as  the  case  may  be,  may  be  assessed,  as 

against  the  defendant  or  defendants  suffering  judgment  by 

default,  at  the  same  time  as  the  trial  of  the  action  or  issue 

therein  against  the  other  defendant  or  defendants,  unless 

the  Court  or  a  judge  shall  otherwise  direct     Provided  that 

the  Court  or  a  judge  may  order  that  instead  of  a  writ  of 

inquiry  or  trial,  the  vdue  and  amount  of  damages,  or 

either  of  them,  shall  be  ascertained  in  any  way  which  the 

Court  or  judge  may  direct 

^a  Rule  ii  new. 

Claim  for       *7,  Where  the  writ  is  indorsed  with  a  claim  for  deten- 
d*mfgM     tion  of  goods  and  pecuniary  damages,  or  either  of  them, 
d^Ld*^'*^    and  is  further  indorsed  for  a  liquidated  demand,  whether 
demand,     specially  or  otherwise,  and  any  defendant  fails  to  appear 
to  the  writ,  the  plaintiff  may  enter  final  judgment  for  the 
debt  or  liquidated  demand,  interest  and  costs,  against  the 
defendant  or  defendants  filing  to  appear,  and  interlocu- 
tory judgment  for  the  value  of  tiie  goods  and  the  damages, 
or  the  damages  only,  as  the  case  may  be,  and  proceed  as 
mentioned  in  such  of  the  preceding  Rules  of  this  Order  as 
may  be  applicable. 

This  Ride  ii  aUo  new.    See  p.  100. 

Action  for      8.  In  case  no  appearance  shall  be  entered  in  an  action 
land.  for  the  recovery  of  land,  within  the  time  limited  by  the 

writ  for  appearance,  or  if  an  appearance  be  entered  but  the 
defence  be  limited  to  part  only,  the  plaintiff  shall  be  at 
liberty  to  enter  a  judgment  that  the  person  whose  title  is 
asserted  in  the  writ  shall  recover  possession  of  the  land, 
or  of  the  part  thereof  to  which  the  defence  does  not 
apply. 

Ab  to  reooveiy  of  land,  see  p.  108.     J.  A.,  O.  IS,  r.  7.      G.  L.  P. 
Act,  1852,  B.  177. 

And  for  9.  Where  the  plaintiff  has  indorsed  a  claim  for  mesne 

^eene  pro-  profits,  arrears  of  rent,  or  damages  for  breach  of  contract, 

'*•  upon  a  writ  for  the  recovery  of  land,  he  may  enter  judg< 

ment  as  in  the  last  preceding  Rule  mentioned  for  the  land ; 
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and  may  proceed  as  ia  the  other  preceding  Roles  of  this     ^^ 
Order  mentioned  as  to  such  other  claim  so  indorsed.  


♦10.  Where  judgment  is  entered  pursuant  to  any  of  the  Setting 
preceding  Rules  of  this  Order,  it  shall  he  lawful  for  the  ^"^^ 
Court  or  a  judge  to  set  aside  or  vary  such  judgment  upon  J'***^?™*"* 
such  terms  as  may  he  just. 

11.  Where  a  defendant  fails  to  appear  to  a  writ  of  sum-  Writ  in 
mons  issued  out  of  a  District  Registry,  and  the  defendant  2?^^ 
had  the  option  of  entering  an  appearance  either  in  the  '^^^^' 
District  Registry  or  in  the  Central  Office,  judgment  for 

want  of  appearance  shall  not  he  entered  hy  the  plaintiff 
until  after  such  time  as  a  letter  posted  in  London  on  the 
previous  evening,  in  due  time  for  delivery  to  him  on  the 
following  morning,  ought  in  due  course  of  post  to  have 
reached  liim. 

See  p.  104.    J.  A.,  O.  IS,  r.  5a.    See  0.  IS,  r.  9;  0.  67,  r.  8. 

12.  In  all  actions  not  by  the  Rules  of  this  Order  other-  In  other 
wise  specially  provided  for,  in  case  the  party  served  with  •^'^n*. 
the  writ,  or  in  Admiralty  actions  in  rem  the  defendant, 

does  not  appear  within  the  time  limited  for  appearance, 
upon  the  filing  hy  the  plaintiff  of  a  proper  affidavit  of 
service,  and  if  the  writ  is  not  specially  indorsed  under 
Order  3,  Rule  6,  a  statement  of  claim,  the  action  may 
proceed  as  if  such  party  had  appeared,  subject,  as  to 
actions  where  an  account  is  claimed,  to  the  provisions 
of  Order  15. 

J.  A.,  0. 18,  r.  9.    See  p.  105,  and  p.  107. 

♦13.  In  Admiralty  actions  in  rem,  upon  default  of  ap- 1"  Admi- 
pearance,  if,  when  the  action  comes  before  him,  the  judge  i^J^g, 
is  satisfied  that  the  plaintiff's  claim  is  well  founded,  he 
may  pronounce  for  the  claim  with  or  without  a  reference 
to  the  Admiralty  Registrar  or  to  the  Admiralty  Registrar 
assisted  by  merchants,  and  may  at  the  same  time  order 
the  property  to  be  appraised  and  sold,  with  or  without 
previous  notice,  and  the  proceeds  to  be  paid  into  Court, 
or  may  make  such  order  in  the  premises  as  he  shall  think 
just 

ThU  Rule  i$  new.    See  0.  56. 

*14.  Where  the  writ  is  indorsed  with  a  claim  on  a  bond  Snggeetlon 
within  8  &  9  Will.  III.  ell,  and  the  defendant  fails  to  ofbreachei 

45 


fiULES  OF  THE  8UPREKE  CODTtT. 

^i"     Kppew  thereto,  no  statement  of  claim  shall  bo  deliTered. 

^^'  and  the  plaintiff  may  at  once  suggest  breaches  by  deliver- 
In  actioni  ^  ^  suggeatioD  thereof  to  the  defendant  or  his  solicitor, 
on  bond,  and  proceed  as  mentioned  in  the  said  etatnte  and  in  3  & 
4  Wm.  IV.  c.  12,8.  16 


OrtM  OEDER  XrV. 

IIT. 

~~  XxiVK  TO   SlOK    JUDQIIENT    AKD    DbFBND    WHEBB    WrIT 

SpBCIALLT   iHItORSBD. 

Fiiul  1'  ^Vbere  the  defendant  appeals  to  a  writ  of  siunmons 

jadgmeat    specially  indorsed  under  Order  3,  Rule  6,  the  plaintiff 
•unvmoiii.    may,  on  affidavit  made  by  himself,  or  by  any  other  person 
who  can  swear  positively  to  the  facts,  verifying  the  cause 
of  action  and  the  amount  claimed  (if  any),  and  stating 
that  in  his  belief  there  is  no  defence  to  the  action,  apply  to 
a  judge  for  liberty  to  enter  final  judgm.ent  for  the  amount 
so  indorsed,  together  with  interest,  if  any,  or /or  recovery 
of  the  land  {with  or  tciihout  rent  or  me»ne  profit*),  as 
No  c*p7     the  cane  may  be,  and  costs.     ....     The  judge  may 
■ffidAvit     therenpon,  unless  the  defendant,  by  affidavit  or  otherwise, 
shall  satisfy  him  that  he  has  a  good  defence  to  the  nction 
on  the  merits,  or  disclose  such  facts  as  may  be  deemed 
sufficient  to  entitle  him  to  defend,  make  an  order,  em- 
powering the  plaintiff  to  enter  judgment  accordingly. 

Note  thfl  eitenrion  oF  this  Rule  to  SJectiDMit. 
Defenduit'B  »ffid&Tit  miut  be  specific,  see  p.  97.     J.  A.,  0.  11, 
r.  1,     Btrry  v.  Exehmgt  Trading  a>.,  L.  R.  1  Q.  B.  D.  77. 

When  2.  The  application  by  the  plaintiff  for  leave  to  enter 

'etnmable.  fjugj  judgment  under  the  last  preceding  Rule  shall  be  made 

by  summons  returnable  (1)  nol  leas  than  four  dear  doj/a 

after  service,  (2)  a/teompanied  by  a  copy  of  the  affidavit 

ajtd  exhibits  referred  to  therein. 

A.,  O.  14,  r.  2.  Fomurl;  two  daw  d^n,  era  p^  96. 
The  defendant  may  show  cause  against  such  applica- 
(1)  by  affidavit,  or  (2)  (except  in  actions  far  the  reeo- 
of  land)  by  offering  to  bring  into  Court  the  ama 
raed  on  the  writ  Such  affidavit  shall  state  whether 
lefence  alleged  goes  to  the  whole  or  to  part  only,  and 
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(if  so)  to  what  part,  of  the  plaintiflTs  claim.     And  the     ^^ 

judge  may,  if  he  think  fit,  order  the  defendant,  or^  in [_ 

Hie  case  ^  a  Garporationf  any  officer  thereof,  to  attend 
and  be  examined  upon  oath :  or  to  produce  any  leases^ 
deeds,  books,  or  documents,  or  copies  of  or  extracts  there- 
from. 

J.  A.,  0. 14,  r.  8.    See  pp.  93  and  97  and  p.  178. 

4.  If  it  appear  that  the  defence  set  up  by  the  defen-  Defence 
dant  applies  only  to  a  part  of  the  plaintiff's  claim,  or  ■■  *®  P"** 
that  any  part  of  his  claim  is  admitted,  the  plaintiff  shall 

have  judgment  forthwith  for  such  part  of  his  claim  as 
the  defence  does  not  apply  to  or  as  is  admitted,  subject 
to  such  terms,  if  any,  as  to  suspending  execution,  or  the 
payment  of  the  amount  levied  or  any  part  thereof  into 
Court  by  the  sheriff,  the  taxation  of  costs,  or  otherwise, 
as  the  judge  may  think  fit.  And  the  defendant  may  be 
allowed  to  defend  as  to  the  residue  of  the  plaintiff's  claim. 

J .  A,  0.  14,  r.  4.    See  p.  98. 

5.  If  it  appears  to  the  judge  that  any  defendant  has  Where  d«- 
a  good  defence  to  or  ought  to  be  permitt«i  to  defend  the  J^^j!^ 
action,  and  that  any  other  defendant  has  not  such  defence,  fendant 
and   ought  not  to  be  permitted  to  defend,  the  former  good, 
may  be  permitted  to  defend,  and  the  plaintiff  shall  be 
entitled  to  enter  final  judgment  against  the  latter,  and 

may  issue  execution  upon  such  judgment  without  pre- 
judice to  his  right  to  proceed  with  his  action  against  the 
former. 

As  to  signing  judgment,  see  p.  96.    J.  A.,  0.  14,  r.  5. 

6.  Leave  to  defend  may  be  given  unconditionally  or  Lea^«  how 
subject  to  such  terms  as  to  giving  security,  or  time  and  f^^^' 
mode  of  trial  (in  eases  xohich^  under  these  RtdeSj  may  he 

tried  withont  a  jury),   or  otherwise,  as  the  judge  may 
think  fit. 

J.  A,  0. 14,  r.  6.    The  alteration  here  is  important 


OEDER  XV.  Order  XT. 

Appucation  foe  an  Account. 

1.  Where  a  writ  of  summons  has  been  indorsed  for  an  Smnmaiy 
account,  under  Order  3,  Rule  8,  or  where  the  indorsement  ^^ 
on  a  wit  of  summons  involves  taking  an  account,  if  the  made. 
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Orlar  XT.  defendant  either  ttah  to  appear,  or  does  not  after  appe&r- 

ance,  by  affidavit  or  otherwise,  satisfy  the  Court  or  a  judge 

that  there  ii  some  preliminaiy  question  to  be  tried,  an 
order  for  the  proper  accounts,  with  all  necessary  inqniries 
and  directions  now  usual  in  the  Chancery  Division  in 
simitar  cases,  shall  be  forthwith  made. 

J.  A.,  0.  15,  r.  I.  Soa  pik  87  ud  109.  S«a  0.  16,  Part  A,  ud 
ft  SB. 
Bow  got  2.  An  application  for  such  order  as  mentioned  in  the 
last  preceding;  Rule  shall  be  made  by  suDUUons,  and  be 
supported  by  an  affidavit,  akere  necessary,  filed  on 
Iwlulf  of  the  plaintiff,  stating  concisely  the  grounds  of 
his  claim  to  an  account  The  application  may  be  made 
at  any  time  after  the  time  for  entering  an  appearance  has 
expired. 

A>  to  Um  naoewin  of  kd  affidavit  of  terrier  sea  O.  13,  r.  2,  and 
we  p.  lOS.    Cf.  J.  A.,  O.  16,  r.  2. 


<w«  ORDER  XVL 

XTL 

~~"  FARTin. 

1.  Oenerally. 

PUlntlffa  I.  All  persons  may  be  joined  as  plaintifis  in  whom  the 
right  to  any  relief  claimed  is  alleged  to  exist,  whether 

Jodgment  jointly,  severally,  or  in  the  altemative.  And  judgment 
may  he  given  for  such  one  or  more  of  the  plaintiffs  as 
may  be  found  to  be  entitled  ia  relief,  for  such  relief  as 
he  or  they  may  he  entitled  to,  without  any  amendment 
But  the  defendant,  though  unsuccessful,  shall  be  entitled 

Coits.  to  his  costs  occasioned  by  ao  joining  any  pcTson  who  shall 
not  be  fonnd  entitled  to  relief,  unless  the  Court  or  a 
judge  in  disposing  of  the  coats  of  the  action  shall  other- 
wise direct 


"Where  an  action  has  been  commenced  in  tbe  name 
e  wrong  person  as  plaintiff*,  or  where  it  is  doubtful 
ber  it  has  been  commenced  in  the  name  of  the  right 
tiff,  the  Court  or  a  judge  may,  if  satisfied  that  it 
ecn  BO  commenced  through  a  bend  fide  mistake,  and 
it  is  nccesssry  for  the  determination   of  the   real 
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matter  in  dispute  so  to  do,  order  any  other  person  to  be  Ordtr 
substituted  or  added  as  plaintiff  upon  such  terms  as  may  *^^ 
be  just 

See  DudxU  v.  Chver,  (S  Ch.  D.  82,  and  O.  28. 
CL  J.  A.,  O.  16,  r.  2.    See  also  p.  43. 

*3.  Where  in  an  action  any  person  has  been  improperly  Counter, 
or  unnecessarily  joined  as  a  co-plaintiff,  and  a  defendant  ol*^ 
has  set  up  a  counterclaim  or  setoff,  he  may  obtain  the  ^^^- 
benefit  thereof  by  establishing  his  set-off  or  counterclaim  3®"*der. 
as  against  the  parties  oth;er  tlian  the  co-plaintiff  so  joined, 
notwithstanding  the  misjoinder  of  such  plaintiff  or  any 
proceeding  consequent  thereon. 

This  rtde  w  new.    G.  Ii.  P.  Act,  1860,  s.  20. 

4.  All  persons  may  be  joined  as  defendants  against  Defend- 
vhom  the  right  to  any  relief  is  alleged  to  exist,  whether  anti. 
jointly,  severally,  or  in  the  alternative.     And  judgment  Judgment, 
may  be  given  against  such  one  or  more  of  the  defendants 

as  may  be  found  to  be  liable,  according  to  their  respective 
liabilities,  without  any  amendment. 

J.  A,  0. 16,  r.  3.    See  p.  74. 

The  two  rules  which  foUow  are  upon  the  same  lines  as  Rule  4. 

5.  It  shall    not    be   necessary   that   every   defendant  Defendant 
shall  be  interested  as  to  all  the  relief  prayed  for,  or  as  interested 
to  every  cause  of    action    included  in  any  proceeding  **  ^  P**^ 
against  him ;  but  the  Court  or  a  judge  may  make  such 

order  as  may  appear  just  to  prevent  any  defendant  from 
being  embarrassed  or  put  to  expense  by  being  required  to 
attend  any  proceedings  in  which  he  may  have  no  interest 

J.  A,  0. 16,  r.  4. 

As  to^when  a  defendant  is  embarrassed,  see  Smith  and  Jlichardion, 
4  C.  P.  D.  117  ;  and  see  pp.  44  and  45. 

6.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the  Severs! 
same  action  all  or  any  of  the  persons  severally,  or  jointly  ^fe***^*" 
and  severally,  liable  on  any  one  contract,  including  parties  ^q^  cen- 
to bills  of  exchange  and  promissory  notes.  tract 

J.  A.,  0. 16,  r.  5. 

7.  Where  the  plaintiff  is  in  doubt  as  to  the  person  SeTeral 
from  whom  he  is  entitled  to  redress,  he  may,  in  such  defendants 
manner  as  hereinafter  mentioned,  or  as  may  be  prescribed  ^  ??^  ^^ 
by  any  special  order,  join  two  or  more  defendants,  to  the 

intent  that  the  question  as  to  which,  if  any,  of  the  de- 
fendants is  liable,  and  to  what  extent,  may  be  determined 
as  between  all  parties. 
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Parties  ia 
the  samo 
interest. 


Ordy  A  defendant  wrongly  joined  will  be  struck  out  <«  his  own 

XYI.       application :  Valanee  ▼.  Sirmingkam  Land  OorporaUon,  2  Ch.  D. 

-     —        -  869,  and  see  pp.  44  and  46.    See  also  Twinberrow  r.  Braid^  1878 

W.  N.  169.    The  plaintiff  if  successful  against  one  may  have  to 

pay  the  coats  of  the  other:   Child  ▼.  Stmninff,  5  Ch,  D.  695. 

J.  A.,  0. 10,  r.  6. 

TruHtees,        B.  Trustees,  executors,  and  administrators  may  sue  and 
executors,  be  sued  on  behalf  of  or  as  representing  the  property  or 
and  ad-      estate   of  which  they  are   trustees    or    representatires, 
^^  '*'    without  joining  any  of  the  persons  beneficially  interested 
in  the  trust  or  estate,  and  shall  be  considered  as  repre- 
senting such  persons ;  but  the  Court  or  a  judge  may,  at 
any  stage  of  the  proceedings,  order  any  of  such  persons 
to  be  made  parties,  either  in  addition  to  or  in  lieu  of  the 
previously  existing  parties. 

Simpmm  t.  Denny,  10  Ch.  I>.  28 ;  Mia$  ▼.  Jenningt,  13  Ch.  D. 
639 ;  and  J2tf  Cocper,  1882  W.  N.  55.  J.  A.,  0. 16,  r.  7.  See  also  pw  47. 

9.  Where  there  are  numerous  persons  having  the  same 
interest  in  one  cause  or  matter,  one  or  more  of  such 
persons  may  sue  or  be  sued,  or  may  be  authorised  by  the 
Court  or  a  judge  to  defend  in  such  cause  or  matter,  on 
behalf  or  for  the  benefit  of  all  persons  so  interested. 

J.  A,  O.  16,  r.  9.    See  p.  47*    As  to  where  an  interest  is  not  re> 
presented,  see  Fnuer  v.  Cooper,  llaU  d:  Co,,  21  Ch.  D.  718. 

10.  Subject  to  the  provisions  of  the  Acts  and  these 
Knles,  in  all  Probate  actions  the  rules  as  to  parties,  in  use 
in  the  Court  of  Probate,  previously  to  the  commencement 
of  the  Principal  Act,  shall  continue  to  be  in  force. 

J.  A,  0. 16,  r.  12. 

11.  No  cause  or  matter  shall  be  defeated  by  reason  of 
the  mis-joinder  or  noti-Jotnder  of  parties,  and  the  Court 
may  in  every  cause  or  matter  deal  with  the  matter  in 
controversy  so  far  as  regards  the  rights  and  interests  of 
the  parties  actually  before  it.  The  Court  or  a  judge  may» 
at  any  stage  of  the  proceedings,  either  upon  or  without 
the  application  of  either  party,  and  on  such  terms  as  may 
appear  to  the  Court  or  a  judge  to  be  judt,  order  that  the 
names  of  any  parties  improperly  joined,  whether  as  plain- 
tiffs or  as  defendants,  be  struck  out,  and  that  the  names  of 
any  parties,  whether  plaintiffs  or  defendants,  who  ought  to 
have  been  joined,  or  whose  presence  before  the  Court  may 
be  necessary  in  order  to  enable  the  Court  effectually  and 

ompletely  to  adjudicate  upon  and  settle  all  the  questions 
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involved  in  the  cause  or  matter,  be  added.     No  person  '  ^y 
shall  be  added  as  a  plaintiff  suing  without  a  next  friend,      *^^ 


or  as  the  next  friend  of  a  plaintiff  under  any  disability,  Additions 
without  his  own  consent  in  writing  thereto.     Every  party  (p.  42). 
whose  name  is  so  added  as  defendant  shall  be  served  with  Plaintiff  or 
a  writ  of  summons  or  notice  in  manner  hereinafter  men-  next 
tioned,  or  in  such  manner  as  may  be  prescribed  by  any  '^end. 
special  order,  and  the  proceedings,  as  against  such  party,  Defen- 
shall  be  deemed  to  have  begun  only  on  the  service  of  such  ^*n*- 
writ  of  summons  or  notice. 

J.  A.,  0. 16,  r.  IS.    See  p.  45  and  p.  75. 

12.  Any  application  to  add  or  strike  out  or  substitute  SS^^^?*** 
a  plaintiff  or  defendant  may  be  made  to  the  Court  or  a  ^J^ 
judge  at  any  time  before  trial  by  motion  or  summons,  or  dants. 

at  the  trial  of  the  action  in  a  summary  manner. 

Snch  applications  nsuaUy  made  by  summons  :  WiUon  v.  Church, 
d  Ch.  D.  552,  and  must  not  be  made  ex  parte.  See  TUtUsley  v. 
Harper,  3  Ch.  D.  277. 

J.  A.,  O.  16,  r.  14.    See  p.  43. 

13.  Where  a  defendant  is  added  or  eubstittded,  the  ^^^J^ 
plaintiff  shall,  unless  otherwise  ordered  by  the  Court  or  a  ^'^^^en- 
judge,  file  an  amended  copy  of  and  sue  out  a  writ  of  ^^  ^^t.  ' 
summons,  and  serve  such  new  defendant  with  such  writ 

or  notice  in  lieu  of  service  thereof  in  the  same  manner  as 
original  defendants  are  served. 

J.  A.,  0. 16,  r.  15.  See  Jessel,  M.R.*s,  remarks  In  re  Wortley, 
Cuiley  V.  WwUey,  4  Ch.  D.  181. 


2.  Partners, 

14.  Any  two  or  more  persons  claiming  or  being  liable  Partners, 
as  co-partners  may  sue  or  be  sued  in  the  name  of  the 
respective  firms,  if  any,  of  which  sucJi  persons  were  co- 
partners at  the  time  of  the  accruing  of  the  cattse  of  action; 
and  any  party  to  an  action  may  in  such  case  apply  by 
summons  to  a  judge  for  a  statement  of  the  names  of  the 
persons  who  were,  at  the  tims  of  the  accruing  of  the  cause 
of  action,  co-partners  in  any  such  firm,  to  be  furnished  in 
such  manner,  and  verified  on  oath  or  otherwise,  as  the 
judge  may  direct.  Provided  that,  in  the  case  of  a  co- 
partnership which  has  been  dissolved,  to  the  knmcledge  of 
the  plaintiff,  before  the  commencement  of  the  action,  the 
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Mtor     forii  of  summons  thM  he  served  upon  every  person  sought 
^^^      to  he  made  liable. 

See  BxparU  Tommff,  In  rt  Yowg,  19  Ch.  D.  121. 
J.  A.,  O.  le,  r.  10, p.  68.     8eea7,r.S;  0.9,r.6;  0. 11^  r.  15; 
0.  tt»  r.  IOl 

Single  15.  Any  person  carrying  on  business  in  the  name  of  a 

partner.      f|mi  apparently  consisting  of  more  than  one  person  may 
be  sued  in  the  name  of  such  firm. 

See  0.  9,  r.  7.    As  to  service  when  he  is  oat  of  the  jorisdiciion, 
see  (/NeU  ▼.  CUt§on,  9  Q.  B.  D.  355. 
J.  A.,  O.  Id,  r.  10,  and  p.  69. 


Infants 
And 
married 
women. 


I^inatics 


3.  Persons  under  Disability, 

1 6.  Infants  may  sue  as  plaintiffs  by  their  next  friends, 
in  the  manner  heretofore  practised  in  the  Chancery  Divi- 
sion,  and  may,  in  like  manner,  defend  by  their  guardians 
appointed  for  that  purpose.  Married  women  may  sue 
and  be  sued  as  provided  for  hy  the  Married  Women^s 
Property  Act,  1882. 

J.  A.,  O.  16,  r.  a  See  p.  51.  See,  too.  Married  Women's  Pro- 
perty Act,  1882  (45  &  46  Vict  c.  75),  sea  1,  s..s.  2  and  5,  and  sees. 
12  to  18  inclusive  ;  Me  Qtum  v.  Turner,  30  W.  R  80,  and  ThrdfoM 
V.  WUmm,  8  P.  D.  18.  As  to  infants,  see  rr.  18,  19,  90^  91,  and  99; 
0.  9,  r.  4  ;  0. 18»  r.  1 ;  0.  19,  r.  IS  ;  0.  S4,  r.  ft;  and  p.  54. 

17.  Where  limatics  and  persons  of  unsound  mind  not 
and  idiots.  gQ   found  by  inquisition  might  respectively  before  the 

passing  of  the  Principtd  Act  have  sued  as  plaintiffs  or 
would  have  been  liable  to  be  sued  as  defendants  in  any 
action  or  suit,  tliey  may  respectively  sue  as  plaintiffs  in 
any  action  by  their  committee  or  next  friend,  according  to 
the  practise  of  the  Chancery  Division,  and  may  in  like 
manner  defend  any  action  by  their  committees  or  guardians 
appointed  for  that  purpose. 

As  to  an  action  for  nece'iaries  against  a  lunatic,  see  late  case  of 
/n  re  Weaver,  21  Ch.  D.  615. 
J.  A.,  0. 18.    See  p.  67.     See  Morgan,  p.  487. 

18.  An  infant  shall  not  enter  an  appearance  except  by 
his  guardian  ad  litem.  No  order  for  the  appointment  of 
such  guardian  shall  be  necessary,  but  the  solicitor  applying 
to  enter  such  appearance  shall  make  and  file  an  affidavit 
in  the  Form  No.  8  in  Appendix  A.,  Part  II.,  with  such 
variations  as  circumstances  may  require. 

Bnlen^  May,  1888.    See  0.  18,  r.  1. 
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*19.  Eveiy  infant  served  with  a  petition  or  notice  of     Ord«r 
motion,  or  summons  in  a  matter,  shall  appear  on  the      ^^^ 
hearing  thereof  by  a  guardian  ad  litem  in  all  cases  in  j^^|^ 
which  the  appointment  of  a  special  guardian  is  not  pro-  tions,  ftc. 
vided  for.    Ko  order  for  the  appointment  of  such  guardian 
shall  be  necessary,  but  the  solicitor  by  whom  he  appears 
shall  previously  make  and  file  an  affidavit  as  in  the  last 
Kule  mentioned. 

This  i»  a  new  ruU,    Am  to  who  may  not  be  appointed,  see  p.  5i. 

20.  Before  the  name  of  any  person  shall  be  used  in  Anthority 
any  action  as  next  friend  of  any  infant,  or  other  party,  or  of  next 
as  relator,  such  person  shall  sign  a  written  authority  to  the  ^^^ 
solicitor  for  that  purpose,  and  the  authority  shall  be  filed 

in  the  Central  Office,  or  in  the  District  Registry  if  the 
cause  or  matter  is  proceeding  therein. 
15  &  16  Vict  c  86,  8.  11. 

21.  In  all  causes  or  matters  to  which  any  infant  or  Comentby 
person  of  unsound  mind,  whether  so  found  by  inquisition  ??** ,   . 
or  not,  or  person  under  any  other  disability,  is  a  party,  ^"***^»  *^ 
any  consent  as  to  the  mode  of  taking  evidence  or  as  to  any 

other  procedure  shall,  if  given  with  the  consent  of  the 
Court  or  a  judge  by  the  next  friend,  guardian,  committee, 
or  other  person  acting  on  behalf  of  the  person  under  dis- 
ability, have  the  same  force  and  effect  as  if  such  party 
were  under  no  disability  and  had  given  such  consent. 
Provided  that  no  such  consent  by  any  committee  of  a 
lunatic  shall  be  valid  as  between  him  and  the  lunatic 
unless  given  with  the  sanction  of  the  Lord  Chancellor  or 
Lords  Justices  sitting  in  Lunacy. 

Cb.  O.,  Feb.  5, 1861.    See  Morgan,  p.  477.  As  to  gnudiMi's  coeti, 
iiargan  r.  Morgan,  11  Jar.  N.  S.,  238. 

4.  Proceedings  by  or  against  Paupers. 

*22.  Any  person  may  be  admitted  in  the  manner  hereto-  Panpera. 
fore  accustomed  to  sue  or  defend  as  a  pauper  on  proof  that 
he  is  not  worth  JC25,  his  wearing  apparel  and  the  subject- 
matter  of  the  cause  or  matter  only  excepted. 

Cons.  O.  7  and  40,  and  R  6.  H.  T.,  1858,  rr.  121, 122,  and  R  6. 
T.  T.,  1868,  r.  28. 

*23.  A  person  desirous  of  suing  as  a  pauper  shall  lay  a  Oaeebefore 
case  before  counsel  for  his  opinion  whether  or  not  he  has  oonnsel. 
reasonable  grounds  for  proceeding. 

Cons.  O.  7,  r.  8. 
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*2'4.  No  person  ahall  be  ])ennitted  to  sue  as  a  pauper 
unless  tlie  case  laid  before  oonnsel  for  his  o^nion,  iod 
his  opinion  thereon,  with  an  affidarit  of  the  pactv,  or  his 
solicitor,  that  the  case  contains  a  fall  and  trae  statemoit 
of  all  the  material  facts  to  the  best  of  his  knowledge  and 
belief,  sliall  be  produced  before  the  Coozt  or  judge  or 
proi)cr  officer  to  whom  the  application  is  made,  and  no  fee 
shall  he  playable  by  a  pauper  to  his  counsel  or  solidtor. 

*25.  A  person  admitted  to  sue  or  defend  as  a  pauper 
f^hall  not  be  liable  to  any  court  fee, 

*26.  Wliere  a  person  is  admitted  to  sue  or  defend  as  a 
|)au|K}r  the  Court  or  a  judge  may,  if  necessair,  assign  a 
counsel  or  solicitor,  or  both,  to  assist  him,  and  a  counsel 
or  solicitor  so  assigned  shall  not  be  at  liberty  to  refuse  his 
iiSHistanco  unless  he  satisfies  the  Court  or  judge  that  he 
has  some  good  reason  for  refusing. 

Oons.  O.  7,  r.  10.  The  remaps  of  the  jadge  wlio  tried  tlie 
Pha«&lz  Park  Murder  Trial  will  here  oocnr  to  the  reader;  and 
compare  the  praotloe  in  murder  cases  in  England  where  the  aocoaed 
has  not  retained  oounseL 

*27.  Whilst  a  person  sues  or  defends  as  a  pauper  no 

f)crson  shall  take,  or  agree  to  take,  or  seek  to  obtain  from 
nin  any  fee,  profit,  or  reward,  for  the  conduct  of  his  busi> 
noss  in  the  Court,  and  any  person  who  takes,  or  agrees  to 
take,  or  seeks  to  obtain  any  such  fee,  profit^  or  reward 
shall  bo  guilty  of  a  contempt  of  Court 

Cons.  O.  7,  r.  9. 

*28.  If  any  person  admitted  to  sue  or  defend  as  a  pauper 
gives,  or  agi^ees  to  give,  any  such  fee,  profit,  or  reward,  he 
shall  be  forthwith  dispaupered,  and  shall  not  be  afterwards 
admitted  again  in  the  same  cause  tosue  or  defend  as  a  pauper. 

Cons.  O.  7,  r.  9. 

*29.  No  notice  of  motion  shall  be  served  or  summons 
issued,  and  no  petition  shall  be  presented,  on  behalf  of  any 
person  admitted  to  sue  or  defend  as  a  pauper,  except  far  the 
discharge  of  his  solicitor,  unless  it  is  signed  by  his  solicitor. 

Cons.  O.  7,  r,  11. 

*30.  It  shall  be  the  duty  of  the  solicitor  assigned  to  a 
person  admitted  to  sue  or  defend  as  a  pauper  to  take  care 
that  no  notice  is  served,  or  summons  issued,  or  petition 
presented,  without  good  cause. 

Cons.  O.  7,  r.  11. 

*31.  Costs  ordered  to  be  paid  to  a  person  admitted  to 
sue  or  defend  as  «  pauper  shall,  unless  the  Court  or  a 
judge  otherwise  directs,  be  taxed  as  in  other  cases. 

Cons.  O.  40,  r.  5. 
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5.  Administration  and  Execuiion  of  Trusts.  j^yi, 

32.  In  any  case  in  which  the  right  of  an  heir-at-law  or  Penons 
the  next  of  kin  or  a  class  shall  depend  upon  the  construe-  appointed 
tion  which  the  Court  or  a  judge  may  put  upon  an  instru-  J^,^|Jgf,^ 
xnent,and  it. shall  not  be  known  or  shall  be  difficult  to 
ascertain  who  is  or  are  such  heir-at-law  or  next  of  kin  or 
dass,  and  the  Court  or  judge  shall  consider  that  in  order 
to  save  expense  or  for  some  other  reason  it  will  be  con- 
venient to  have  the  questions  of  construction  determined 
before  such  heir-at-law,  next  of  kin,  or  class  shall  have 
been  ascertained  by  means  of  inquiry  or  otherwise,  the 
Court  or  judge  may  appoint  some  one  or  more  persons  to 
represent  such  heir-at-law,  next  of  kin,  or  class,  and  the 
judgment  of  the  Court  or  judge  in  the  presence  of  such 
persons  sliall  be  binding  upon  the  heir-at-law,  next  of  kin, 
or  class  so  represented. 

Ch£tier  Y.  PhdiUpt,  4  Ch.  D.  280 ;  BeaU  v.  Ruslen,  W.  N.  1878, 129. 
J.  A.,  0. 16,  r.  9flk 

*33.  Any  residuary  legatee  or  next  of  kin  entitled'  to  a  y^j^o  ^^^ 
judgment  or   order   for  the  administration  of    the  per-  not  be 
sonal  estate  of  a  deceased  person,  may  liave  the  same  servecL 
without  serving  the  remaining  residuary  legatees  or  next 
of  kin. 

Wade  y.  BroadkwH,  24  W.  R  232. 

See  15  &  16  Vict  c.  86,  t.  42,  and  Dan.  Gh.  Pr.,  ed.  5,  pp.  192  ei  9eq, 

♦34.  Any  legatee  interested  in  a  legacy  charged  upon  Where 
real  estate,  and  any  person  interested  in  the  proceeds  of  |eg*tee*B 
real  estate  directed  to  be  sold,  and  who  may  be  entitled  ^IJJLj  on 
to  a  judgment  or   order  for  the   administration  of   the  realty, 
estate  of  a  deceased  person,  may  have  the  same  without 
serving  any  other  legatee  or  person  interested  in  the  pro- 
ceeds of  the  estate. 

•35.  Any  residuary  devisee  or  heir  entitled  to  the  like  DevUee  or 
judgment  or  order,  may  have  the  same  without  serving  ^^'h*"". 
any  co-residuary  devisee  or  co-heir. 

*36.  Any  onet>f  several  ce«tuis  quo  trust  under  any  deed  Cestui  qua 
or  instrument  entitled  to  a  judgment  or  order  for  the  *"*■*• 
execution  of  the  trusts  of  the  deed  or  instrument,  may 
have  the  same  without  serving  any  other  cestui  que  trust. 

•37.  In  all  cases  of  actions  for  the  prevention  of  waste  Actioni 
or  otherwise  for  the  protection  of  property,  one  person  for  protec- 
may  sue  on  behalf  of  himself  and  all  persons  having  the  ^^>  ^^* 
same  interest. 
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Order  to 
ftttend  i]n< 
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*38.  Any  executor,  administrator,  or  trustee  enfitled 
thereto  may  bare  a  judgment  or  order  against  anj  one 
legatee,  next  of  kin,  or  cestui  que  trust  for  the  administra- 
tion of  the  e&itate  or  the  execution  of  the  trusts. 

*39.  The  Court  or  a  judge  nisy  require  any  person  to 
be  made  a  party  to  any  action  or  proceeding,  and  niaj 
give  the  conduct  of  the  action  or  proceeding  to  sndi 
])er8on  as  he  may  think  fit,  and  may  make  sudh  order  in 
any  particular  case  as  he  may  think  just  for  placing  the 
defendant  on  the  record  on  die  same  footing  in  r^ard  to 
costs  as  other  parties  having  a  common  interest  with  him 
in  tlie  matters  in  question. 

Rules  83  to  99  indatiTe  are  the  fint  seven  Rake  mider  15  ft  16 
Vict  c.  86,  s.  42. 

See  /ft  r«  Svire,  MeOar  ▼.  Swirt,  21  Ch.  D.  647.    See  abo  p.  206. 

40.  Wherever,  in  any  action  for  the  administration  of 
the  estate  of  a  deceased  person  or  the  execution  of  the 
trusts  of  tfny  deed  or  instrument,  or  for  the  partition  or 
sale  of  any  hereditaments,  a  judgment  or  an  order  haa 
been  pronounced  or  made — 

(a,)  Under  Order  15 ; 

(b.)  Under  Order  33 ; 

(c)  Affecting  the  rights  or  interests  of  persons  noi 
parties  to  the  action : 
the  Court  or  a  judge  may  direct  that  any  persons  in- 
terested in  the  estate  or  under  the  trust  or  in  the  heredita- 
ments, shall  be  served  with  notice  of  the  judgment  or  order, 
and  after  such  notice  such  persons  shall  be  bound  by  the 
proceedings  in  the  same  manner  as  if  they  had  originally 
been  made  parties,  and  shall  be  at  liberty  to  attend  the 
proceedings  under  the  judgment  or  order,  ^ny  person  so 
served  may,  within  one  month  after  such  service,  apply  to 
the  Court  or  judge  to  discharge,  txtry,  or  add  to  the  judg> 
ment  or  order. 

Cf.  Cons.  O.  28,  r.  18,  and  Morgan,  p.  187.    As  to  eervioe  on  an 
infant,  see  r.  44. 

41.  It  shall  not  be  necessary  for  any  person  served  with 
notice  of  any  judgment  or  order  to  obtain  an  order  for 
liberty  to  attend  the  proceedings  under  such  judgment  or 
order,  but  such  person  shall  be  at  liberty  to  attend  the 
proceedings  upon  entering  an  appearance  in  the  Central 
Office  in  the  fame  manner,  and  subject  to  the  same  pro- 
visions as  a  defendant  entering  an  appearance. 

Rtdes  of  May,  1888. 
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42.  A  memorandum  of  the  service  upon  any  person  of     Order 
notice  of  the  judgment  or  order  in  any  action  under     ^^ 
Kule  40  shall  be  entered  in  the  Central  Office  upon  due  Entry  of 
proof  by  affidavit  of  such  service.  service. 

Cona.  O.  2S,  r.  19. 

43.  Notice  of  a  judgment  or  order  served  pursuant  to  Form  of 
Rule  40  shall  be  entitled  in  the  action,  and  there  shall  be  notice  of 
indorsed  thereon  a  memorandum  in  the  Form  No.  28  in  o«l«'« 
Appendix  G. 

Cona.  O.  23,  r.  20. 

44.  Notice  of  a  judgment  or  order  on  an  infant  or  Service  on 
person  of  unsound  mind  not  so  found  by  inquisition  shall  infants,  &c» 
be  served  in  the  same  manner  as  a  %vrit  of  summons  in  an 

action. 

J.  A,  0. 16,  r.  12a.     See  0.  9,  rr.  4,  6,  as  to  service  of  writ,  and 
p.  55.    See  Moi^gan,  p.  189. 

45.  In  any  cause  or  matter  to  execute  the  trusts  of  a  Where 
will  it  shaU  not  be  necessary  to  make  the  heir-at-law  a  heir-at-law 
party,  but  the  plaintiff  shall  be  at  liberty  to  make  the  ^  P^^^J- 
heir-at-law  a  party  where  he  desires  to  have  the  will 
established  against  him. 

Cons.  O.  7,  r.  1. 

46.  If  in   any  cause,  matter,  or  other  proceeding  it  Appoint- 
shall  appear  to  the  Court  or  a  judge  that  any  deceased  ment  of  re- 
person  who  was  interested  in  t]^e  matter  in  question  has  fF^^^}^ 
no  legal   personal  representative,  the  Court  or  a  judge  ^^J^   ** 
may  proceed  in  the  absence  of  any  person  representing 

the  estate  of  the  deceased  person,  or  may  appoint  some 
person  to  represent  his  estate  for  all  the  purposes  of  the 
cause,  matter,  or  other  proceeding  on  such  notice  to  such 
persons,  if  any,  as  the  Court  or  a  judge  shall  think  fit, 
either  specially  or  generally  by  public  advertisement,  and 
the  order  so  made,  and  any  order  consequent  thereon, 
Bhall  bind  the  estate  of  the  deceased  person  in  the  same 
manner  in  every  respect  as  if  a  duly  constituted  legal 
personal  representative  of  the  deceased  had  been  a  party 
to  the  cause,  matter,  or  proceeding. 

15  k  16  Viet.  o.  86,  s.  44,  omitting  last  dftose.    See  SwaUow  r. 
BiwMf  9  Hare  App.,  xlvii. 

47.  In  any  cause  or  matter  for  the  administration  of  Putiesto 
the  estate  of  a  deceased  person,  no  party  other  than  the  r^^^' 
executor  or  administrator  shall,  unless  by  leave  of  the  pg^Q^, 
Court  or  a  judge,  be  entitled  to  appear  either  in  Court  b||/^ 
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Oitor     or  in  Chambers  on  the  claim  of  any  person  not  a  party  to 

the  cause  or  matter  against  the  estate  of  the  deceased  person 

in  respect  of  any  debt  or  liability.     The  Court  or  a  judge 

may  direct  or  give  liberty  to  any  other  party  to  the  cause 

or  matter  to  appear,  either  in  addition  to  or  in  the  place 

of  the  executor  or  administrator,  upon  such  terms  as  to 

costs  or  otherwise  as  they  or  he  shall  think  fit 

J.  A.  0. 16,  r.  12b.  See  p.  206,  am  to  where  two  actioDs  have 
been  oommenoed  for  the  lame  pmpoee.  As  to  oostB  Sharp  ▼.  LuA, 
10  Ch.  D.  478,  and  HinU  to  Soliciton,  p.  150  and  p.  185. 

6,  Third  Party  Procedure. 

Am  to  third  perty  as  defendant  to  coimterclAim,  lee  0. 21, 11 — ^15 

Notice  to        43,  Where  a  defendant  claims  to  be  entitled  to  contri- 

?~^J*'^  buiion,  or  indemnity  [only]  over  against  any  person  not  a 

contrfba-    P^^7  ^  ^®  action;  ne  may,  by  leave  of  &e  Court  or  a 

tion,  &e.     judge,  issue  a  notice   (hereinafter  called  the  third  party 

notice)  to  that  effect,  stamped  with  the  seal  with  which 

writs  of  summons  are  sealed.     A  copy  of  such  notice 

shall  be  filed  with  the  proper  officer  and  served  on  such 

person  according  to  the  rules  relating  to  the  service  of 

writs  of  summons.     The  notice  shall  state  the  nature  and 

grounds  of  the  daim,  and  shall,  unless  otherwise  ordered 

by  the  Court  or  a  judge,  be  served  within  the  time  limited 

for  delivering  his  defence.     Such  notice  may  be  in  the 

form  or  to  the  effect  of  the  Form  No.  1  in  Appendix  B., 

with  such  variations  as  circumstances  may  require,  and 

therewith  shall  be  served  a  copy  of  the  statement  of  claim, 

or  if  there  be  no  statement  of  claim,  then  a  copy  of  the 

writ  of  summons  in  the  action. 

J.  A.,  0. 16,  r.  18.  See  p.  70;  and  as  to  service  on  third  parties 
out  of  the  jurisdiction,  see  p.  79. 

The  right  to  bring  in  a  third  party  is  now  confined  to  where  the 
defendant  daims  contribation  or  indemnity  against  the  third  party, 
while  power  is  given  to  give  judgment  for  the  defendant  against  the 
third  party,  ud  so  d«J  with  eveivthing  at  once.  Moreover  a 
defendant  claiming  contribution  or  indemnity  against  a  co-delendaat 
now  get  relief 


Appear-  49.  jf  a  person  not  a  party  to  the  action,  who  is  served 
anoe  by.  ^  mentioned  in  Eule  48  (hereinafter  called  the  third 
party),  desires  to  dispute  the  plaintiff's  claim  in  the 
action  as  against  the  defendant  on  whose  behalf  the 
notice  has  been  given,  or  his  own  liability  to  the  de- 
fendant, the  third  party  must  enter  an  appearance  in  the 
action  within  eight  days  from  the  service  of  the  notice. 
In  case  of  In  default  of  his  so  doing,  he  shall  be  deemed  to  admit 

68 


BULKS  OF  THE  SUPBEKE  COUBT. 

the  validity  of  the  judgment  obtained  against  such  de-     Ord«r 
fendant,  whether  obtained  by  consent  or  otherwise,  and      ^^^ 
his  own  liability  to  contribute  or  indemnify,  as  the  case  QOQ.i^p. 
may  be,  to  the  extent  claimed  in  the  third  party  notice,  pearanoe. 
Provided  always,  that  a  person  so  served  and  failing  to 
appear  within  the  said  period  of  eight  days  may  apply  to 
the  Court  or  a  judge  for  leave  to  appear,  and  such  leave 
may  be  given  upon  such  terms,  if  any,  as  the  Court  or  a 
jndgd  shall  think  fit. 

Cf.  J.  A.,  0. 16,  r.  20.    See  p.  71. 

*50.  Where  a  third  party  makes  default  in  entering  an  Defaultby. 
appearance  in  the  action,  in  case  the  defendant  giving  the  Judgment 
notice  suffer  judgment  by  default,  he  shall  be  entitled  at  ag*ii>>^« 
any  time,  after  satisfaction  of  the  judgment  against  him- 
self, or  before  such  satisfaction  by  leave  of  the  Court  or  a 
judge,  to  enter  judgment  against  the  third  party  to  the 
extent  of  the  contribution  or  indemnity  claimed  in  the 
third  party  notice :  provided  that  it  shall  be  lawful  for  Power  to 
the  Court  or  a  judge  to  set  aside  or  vary  such  judgment  ■•^  »Me. 
upon  such  terms  as  may  seem  just. 

*51.  Where  a  third  party  makes  default  in  entering  an  Default  by. 
appearance  in  the  action,  in  case  the  action  is  tried  and  Judgment 
results  in  favour  of  the  plaintiff,  the  judge  who  tries  the  ^^  }^^  o^ 
action  may,  at  or  after  the  trial,  enter  such  judgment  as  *^^°* 
the  nature  of  the  case  may  require  for  the  defendant  giving 
the  notice  against  the  third  party:  provided  that  execu- 
tion thereof  be  not  issued  without  leave  of  the  judge  Execution, 
imtil  after  satisfaction  by  such  defendant  of  the  verdict 
or  judgment  against  him.     And  if  the  action  is  finally 
decided  in  the  plaintifiTs  favour,  otherwise  than  by  trial, 
the  Court  or  a  judge  may,  on  application  by  motion  or 
summons,  as  the  case  may  be,  order  such  judgment  as  the 
nature  of  the  case  may  require  to  be  entered  for  the  de- 
fendant giving  the  notice  against  the  third  party  at  any 
time  after  satisfaction  by  the  defendant  of  the  amount 
recovered  by  the  plaintiff  against  him. 

♦52.  K  a  third  party  appears  pursuant  to  the  third-  ^J*^  ^ 
party  notice,  the  defendant  giving  the  notice  may  apply  S^JJXnt 
to  the  Court  or  a  judge  for  directions,  and  the  Court  or  and. 
a  judge,  upon  the  hearing  of  such  application,  may,  if 
satisfied  that  there  is  a  question  proper  to  be  tried  as  to 
the  liability  of  the  third  party  to  make  the  contribution 
or  indemnity  claimed,  in  whole  or  in  part,  order  the 
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question  of  such  liability,  as  between  the  third  party  and 

the  defendant  giving  the  notice,  to  be   tried  in  snck 

manner,  at  or  after  the  trial  of  the  action,  as  the  Cooit 
or  judge  may  direct;  and,  if  not  so  satisfied,  may  order 
such  judgment  as  the  nature  of  the  case  may  require  to 
be  entered  in  favour  of  the  defendant  giving  the  notice 
against  the  third  party. 

BvlM  60,  01  and  M  we  new. 

liberty  to  53.  The  Court  or  a  judge  upon  the  hearing  of  the 
defend.  application  mentioned  in  Rule  52,  may,  if  it  shaU  appear 
desirable  to  do  so,  give  the  third  party  liberty  to  defend 
the  action,  upon  such  terms  as  may  be  just,  or  to  appear 
at  the  trial  and  take  such  part  therein  as  may  be  just, 
and  generally  may  order  such  proceedings  to  be  taken, 
documents  to  he  delivered,  or  amendments  to  be  made,  and 
give  such  directions  as  to  the  Court  or  judge  shall  appear 
proper  for  having  the  question  most  conveniently  deter- 
mined, and  as  to  the  mode  and  extent  in  or  to  which  the 
third  party  shall  be  bound  or  made  liable  by  the  judgment 
in  the  action. 

J.  A.,  0. 16,  r.  21.    See  p.  74. 

54.  The  Court  or  a  judge  may  decide  all  questions  of 
costs,  as  between  a  third  party  and  the  other  parties  to 
the  action,  and  may  order  any  one  or  more  to  pay  the 
costs  of  any  other  or  others,  or  give  such  direction  as  to 
costs  as  the  justice  of  the  case  may  require. 

PilUr  y.  RoberU,  21  Ch.  D.  198,  Kay,  J.  ;  and  Benyon  v.  Godden^ 
4  Ex.  D.  241.    See,  too,  p.  74  and  p.  80. 

*55.  Where  a  defendant  claims  to  be  entitled  to  contri- 
bution or  indemnity  i^inst  any  other  defendant  to  the 
action,  a  notice  may  be  issued  and  the  same  procedure 
shall  be  adopted,  for  the  determination  of  such  questions 
between  the  defendants,  as  would  be  issued  and  taken 
against  such  other  defendant,  if  such  last-mentioned 
defendant  were  a  third  party ;  but  nothing  herein  con* 
tained  shall  prejudice  the  rights  of  the  plaintiff  against 
any  defendant  in  the  action. 

See  Appendix  B.,  Form  Xa  1.     As  to  alternative  relief,  see  ppk. 
74  and  78.    R.  S.  C.  1875,  0. 16,  r.  17 ;  and  J.  A.,  0. 16,  r.  18. 
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Chakob  of  Partibs  by  Dbath,  &C. 

*1.  A  cause  or  matter  shall  not  become  abated  by.  Statement 

reason  of  the  marriage,  death,  or  bankruptcy  of  any  of  the 

parties,  if  the  cause  of  action  survive  or  continue,  and 

shall  not  become  defective  by  the  assignment,  creation, 

or  devolution  of  any  estate  or  title  pendente  lite ;  and, 

whether  the  cause  of  action  survives  or  not,  there  shall 

he  no  abatement  by  reason  of  the  deaih  of  either  party 

between  the  verdict  or  finding  of  the  issues  of  fact  and  the 

judgment,  hut  judgment  may  in  such  ease  he  entered,  not- 

withstanding  the  death, 

J.  A.,  O.  50,  r.  1.    See  p.  56 

C.  L.  P.  Act,  1852,  tt.  135-142,  and  C.  L.  P.  Act.  1854,  ■.  92. 

GoQB.  O.  82 ;  and  see  Dan.  Ch.  Pr.,  ed.  5,  pp.  1877  €t  teg. 

2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  Joinder  of 
devolution  of  estate  by  operation  of  law,  of  any  jjaiiy  to  repreeen- 

a  cause  or  matter,  the  Court  or  a  judge  may,  if  it  be  tative/ 
deemed  necessary  for  the  complete  settlement  of  all  the 
questions  involved,  order  that  the  husband,  personal  re- 
presentative, trustee,  or  other  successor  in  interest,  if 
any,  of  such  party  be  made  a  party,  or  be  served  with 
notice  in  such  manner  and  form  as  hereinafter  prescribed, 
and  on  such  terms  as  the  Court  or  judge  shall  think  just, 
and  shall  make  such  order  for  the  disposal  of  the  cause 
or  matter  as  may  be  just. 
J.  A.,  O.  50,  r.  2.    See  p.  58.    See  note  to  r.  1. 

3.  In  case  of  an  assignment,  creation,  or  devolution  of  GonUnn- 

any  estate  or  title  pendente  lite,  the  cause  or  matter  may  *"®?  ^7  or 

be  continued  by  or  against  the  person  to  or  upon  whom  ^Jf"* 

such  estate  or  title  has  come  or  devolved.  parties. 

J.  A.,  O.  50,  r.  8.    AtL'Gen.  ▼.  BtmUngham  Corporation,  15  Ch. 
D.  428,  C.  A. 

4.  Where  by  reason  of  marriage,  death,  or  bankruptcy.  Adding  or 
or  any  other  event  occurring  after  the  commencement  of  changing 

a  cause  or  matter,  and  causing  a  change  or  transmission  P*'^^*  j 

of  interest  or  liability,  or  by  reason  of  any  person  inte-  ' 
rested  coming  into  existence  after  the  commencement  of 

the  cause  or  matter,  it  becomes  necessary  or  desirable  that  m 

any  person  not  already  a  party  should  be  made  a  party,  1 

or  that  any  person  already  a  party  should  be  made  a  party  ' 
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Ordw     in  another  capacity,  an  order  that  ilxe  proceedings  shall 

*^"'     be  carried  on  between  the  continuing  parties,  and  such 

AppUca.     new  party  or  parties,  may  be  obtained  ex  parte  on  appli< 

tionex       cation  to  the  Court  or  a  judge,  upon  an  allegation  of 

P^®'         such  change,  or  transmission  of  interest  or  liability,  or 

of  such  person  interested  having  come  into  existence. 

An  order  for  cfaaDge  it  generally  an  order  of  ooorse  :  Rojftif  ▼. 
MiOer,  1876  W.  N.  225. 
J.  A.,  O.  60,  r.  4.    See  p.  62. 

Service  of        5.  An  order  obtained  as  in  the  last  preceding  Eule  men- 
order  tioned  shall,  unless  the  Court  or  judge  shall  otherwise 
direct,  be  served  upon  the  continuing  party  or  parties, 
or  their  solicitors,  and  also  upon  each  such  new  party, 
unless  the  person  making  the  application  be  himself  the 
only  new  party,  and  the  order  shall  from  the  time  of  sucli 
Effect.        service,  subject  nevertheless  to  the  next  two  following 
Rules,  be  binding  on  the  persons  served  therewith,  and 
every  person  served  therewith  who  is  not  already  a  party 
to  the  cause  or  matter  shall  be  bound  to  enter  an  appear- 
ance  thereto   within   the   same  time   and   in  the  same 
manner  as  if  he  had  been  served  with  a  writ  of  summons. 
J.  A.,  O.  50,  r.  5. 
Applica-         6.  Where  any  person  who  is  under  no  disability  or 
^ito dla.  under  no  disability  other  than  coverture,  or  being  under 
^^^^        any  disability  other  than  coverture,  but  having  a  guardian 
ad  litem  in  the  cause  or  matter^  shall  be  served  with  such 
order  as  in  Rule  4  metitionedf  such  person  may  apply  to 
Time.         the  Court  or  a  judge  to  dischaige  or  vary  sudi  oider  at 
any  time  within  twelve  days  from  the  service  thcreol 
J.  A.,  O.  50,  r.  6. 

By  person       7.  Where  any  person  being  under  any  disability  other 

under  dSa-  than  coverture,  and  not  having  a  guardian  ad  litem  in 

abiuty.       ^jjQ  cause  or  matter,  is  served  with  any  order  as  in 

Rule  4  mentioned,  such  person  may  apply  to  the  Court 

or  a  judge  to  dischaige  or  vary  such  order  at  any  time 

within  twelve  days  from  the  appointment  of  a  guardian 

Time.         ad  litem  for  such  party,  and  until  such  period  of  twelve 

days  shall  have  expired  such  order  shall  have  no  force 

or  e£fect  as  against  such  last-mentioned  person. 

J.  A.,  O.  60,  r.  7. 
Where  8.  Wlien  the  plaintiff  or  defendant  in  a  cause  or  matter 

t'ti^f^  dies,  and  the  cause  of  action  survives,  but  the  person 
to  proceed,  ^i^^tled  to  proceed  fails  to  proceed,  the  dofiondant  (or  the 
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pexBon  against  whom  the  cause  or  matter  may  be  con-  SliS 
tinned)  may  apply  by  summons  to  compel  the  plaintiff  ^^*^ 
(or  the  person  entitled  to  proceed)  to  proceed  within  such 
time  as  may  be  ordered ;  and  in  defaidt  of  such  proceed- 
ing, judgment  may  be  entered  for  the  defendant,  or  as 
the  case  may  be,  for  the  person  against  whom  the  cause 
or  matter  might  have  been  continued ;  and  in  such  case, 
if  the  plaintiff  has  died,  execution  may  issue  as  in  the 
case  provided  for  by  Order  42,  Kule  23. 

Motion  y.  Kii^,  29  W.  R.  78,  and  see  p.  61. 
C.  L.  P.  Act,  1854,  8.  92. 

9.  Where  any  cause  or  matter  becomes  abated  or  in  Abate- 
the  case  of  any  such  change  of  interest  as  is  by  ^^™^2redin 
Order  provided  for,  the  solicitor  for  the  plaintiff  or  person  oraie 
having  the  conduct  of  the  cause  or  matter,  as  the  case  Bookr 
may  be,  shall  certify  the  fact  to  the  proper  officer,  who 

shfdl  cause  an  entry  thereof  to  be  made  in  the  Cause  Book 
opposite  to  the  name  of  such  cause  or  matter. 

Cons.  O.  21,  r.  7. 

10.  Where  any  cause  or  matter  shall  have  been  stand-  Abated 
ing  for  one  year  in  the  cause-book  marked  as  "abated,"  2^|Sr*^*^ 
or  standing  over  generally,  such  cause  or  matter  at  the  .^^ 
expiration  of  the  year  shall  be  struck  out  of  the  Cause 

Book. 
Cons.  0.  21,  r.  8. 


OEDER  XVni.  ord«r 

Joinder  of  Causes  of  AonoN. 


1.  Subject  to  the  following  rules  of  this  Order y  the  When 
plaintiff  may  unite  in  the  same  action  several  causes  of  ^owed 
action,  but  LE  it  appear  to  the  Court  or  a  judge  that  any 
such  causes  of  action  cannot  be  convenienUy  tried  or  dis- 
posed of  together,  the  Court  or  a  judge  may  order  separate 
trials  of  any  of  such  causes  of  action  to  be  had,  or  may 
make  such  other  order  as  may  be  necessary  or  expedient 
for  the  separate  disposal  thereof. 

J.  A.,  0. 17,  r.  1.  See  p.  44,  and  0. 90,  r.  7.  BmUk  ▼.  JUckardton, 
i  G.  P.  D.  116. 

2.  No  cause  of  action  shall,  unless  by  leave  of  the  ^i}^ 
Court  or  a  judge,  be  joined  with  an  action  for  the  re-  ?f^  '^' 
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covery  of  land,  except  claimB  in  respect  of  mesne  profits 
or  arrears  of  rent  or  double  value  in  respect  of  the  premises 
claimed,  or  any  part  thereof,  and  damages  for  hreach  of 
any  contract  under  which  the  same  or  any  part  thereof  are 
held,  or  for  any  wrong  or  injury  to  the  pretniseB  eUumecL 

J.  A.,  O.  17,  r.  2.  See  p.  64  and  GUdAtB  v.  Munier,  14  Ch.  D. 
492 1  and  ai  to  the  time  to  apply  for  leave,  Mtugravt  t.  SUmmm^  W. 
N.  1881,  163;  ae  to  counter-claim,  CcmpUm  t.  Fredtm,  21  Cb. 
D.  138. 

3.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not, 
unless  by  leave  of  the  Court  or  a  judge,  be  joined  with 
any  claim  by  him  in  any  other  capacity. 

J.  A.,  0. 17,  r.  3. 

4.  Claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  them  separately. 

J.  A.,  0. 17,  r.  4.    C.  L.  P.  Act,  1852, 1.  40.    See  p.  63. 

5.  Claims  by  or  against  an  executor  or  administratar 
'  as  such  may  be  joined  with  claims  by  or  against  him  per- 
sonally, provided  the  last-mentioned  claims  are  alleged 
to  arise  with  reference  to  the  estate  in  respect  of  which 
the  plaintiff  or  defendant  sues  or  is  sued  as  executor  or 
administrator. 

J.  A.,  O.  17,  r.  5.  See  p.  65  and  Macdonald  t.  Carmyton^ 
4  O.  P.  D.  88. 

6.  Claims  by  plaintiffs  jointly  may  be  joined  with 
claims  by  them  or  any  of  them  separately  against  the 
same  defendant. 

J.  A.,  0. 17,  r.  6.    See  Johuon  v.  Buryem,  47  L.  J.  Ch.  552. 

7.  The  last  three  preceding  Rules  shall  be  subject  to 
Eules  1,  8  and  9  of  this  Order. 

J.  A.,  0. 17,  r.  7. 

8.  Any  defendant  alleging  that  the  plaintiff  has  united 
in  the  same  action  several  causes  of  action  which  cannot 
be  conveniently  dis]X)6ed  of  together,  may  at  any  time 
apply  to  the  Court  or  a  judge  for  an  order  confining  the 
action  to  such  of  the  causes  of  action  as  may  be  conve- 
niently disposed  of  together. 

J.  A.,  0. 17,  r.  8. 

9.  If,  on  the  hearing  of  such  application  as  in  the  last 
preceding  Rule  mentioned,  it  shall  appear  to  the  Court  or 
a  judge  that  the  causes  of  action  are  such  as  cannot  all  be 
conveniently  disposed  of  together,  the  Court  or  judge 
may  order  any  of  such  causes  of  action  to  be  excluded^ 
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and  consequential  amendments  to  be  mctde,  and  may  make    ^SS[f 
such  order  as  to  costs  as  may  be  just  


J.  A^O.  17,  r.  9.    C.L.P.Aet,1852,8.  41.    See  abo  0. 19^  r.  t7. 


ORDER  XIX.  ^J*f 


PlJSADINO   GbNERALLT. 
Am  to  amendment,  lee  0.  88. 

1.  The  following  rules  of  pleading  shall  be  used  in  the  ^^^  "d^ 
High  Court  of  Justice. 

J.  A,  0. 10,  r.  1.'  J.  A.,  1878,  a.  100.    See  0.  78. 

2.  The  plaintiff  shall,   subject  to   the    provisions  of  Oatline. 
Order  20,   and  at  such  time  and  in   such  manner  as 
therein  prescribed,  deliver  to  the  defendant  a  statement  of 

his  daim^  and  of  the  relief  or  remedy  to  which  he  claims  CSaim. 
to  be  entitled.     The  defendant  shall,  subject  to  the  provi- 
sions of  Order  21,  and  at  such  time  and  in  such  manner 
as  therein  proscribed,  deliver  to  the  plaintiff  his  defence,  Defenoe. 
set-off,  or  counter-claim  (if  any),  and  the  plaintiff  shall, 
subject  to  the  provisions  of  Order  23,  and  at  such  time 
and  in  such  manner  as  therein  prescribed,  deliver  his 
reply  (if  any)  to  such  defence,  set-off,  or  counter-claim.  B«ply. 
Such  statements  shall  be  as  brief  as  the  nature  of  the  case 
will  admit,  and  the  taxing  officer  in  adjusting  the  costs  of  * 
the  action  shall,  at  the  instance  of  any  party,  or  may 
unthoid  any  request^  inquire  into  any  unnecessary  prolixity,  ^^'^  !^ 
and  order  the  costs  occasioned  by  such  prolixity  to  be  ^"^     ^' 
borne  by  the  party  chargeable  with  the  same. 

J.  A.,  0. 19,  r.  2.     For  Formi,  see  App.  C,  D.,  E.,  and  r.  6. 
See  Rulea,  Ck»ta.    O.  6,  sch.,  R.  18.     As  to  writ,  see  0.  8^  r.  8. 

3.  A  defendant  in  an  action  may  set  off,  or  set  up,  by  Set-off  and 
way  of  counter-claim  against  the  claims  of  the  plaintiff,  ^^^' 
any  right  or  claim,  whether  such  set-off  or  countern^laim 

sound  in  damages  or  not,  and  such  set-off  or  counter- 
claim shall  have  the  same  effect  as  a  cross  action,  so  as 
to  enable  the  Court  to  pronounce  a  final  judgment  in  the 
same  action,  both  on  the  original  and  on  the  cross  claim. 
But  the  Court  or  a  judge  may,  on  the  application  of  the 
plaintiff  before  trial,  if  in  the  opinion  of  the  Court  or 
judge  such  set-off  or  counter-claim  cannot  be  conveniently 
disposed  of  in  the  pending  action,  or  ought  not  to  be 
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ingi. 


FonnB. 


ftf^^y     allowed,  refuse  pennission  to  the  defendant  to  avail  him- 
____  self  thereof. 

J.  A.»  0. 19,  r.  8.  J.  A.,  1878,  s.  24, 8.-8. 8.  FomiB,  App.  D.  and  E. 
Sue  p.  130.    See  0.  SI. 

GoDtento.  4.  Every  pleading  shall  contain,  and  contain  only^  a 
statement  in  a  mimniary  fonn  of  the  material  facts  on 
wliich  the  party  pleading  relies  for  his  daim  or  defence^ 
as  the  case  may  be,  but  not  the  evidence  by  which  they  are 
to  be  proved,  and  shall,  wlien  necessary^  be  divided  into 
paragraphs,  numbered  consecutively.  Dates,  sums,  and 
numbers  shall  be  expressed  in  figures  and  not  in  words. 
Signature  of  counsel  shall  not  be  necessary ;  but  where 
Signature  pleadings  have  been  settled  by  counsel  or  special  pleader 
fiZ^**^*  //iey  shall  be  signed  by  him,  and  if  not  so  settled  they  shall 
be  signed  by  the  solicitor  or  by  the  party  if  he  sues  or 
defends  in  person. 

J.  A.,  O.  19,  r.  4.    See  r.  8.    See  p.  113. 

5.  Tlie  Forms  in  Appendices  C,  D.,  and  R,  when 
applicable,  and  where  they  are  not  applicable  forms  of 
the  like  character,  as  near  as  may  be,  shsJl  be  used  for  all 
pleadings,  and  where  such  forms  are  applicable  and  suffi- 
cient any  longer  forms  shall  be  deemed  prolix,  and  the 
costs  occasioned  by  such  prolixity  shall  be  disallowed  to 
or  home  by  the  party  so  using  the  same,  as  the  case 
may  be. 

As  to  writs,  O.  8,  r.  8.    Of.  also  0.  66,  r.  XL 

*6.  In  all  cases  in  which  the  party  pleading  relies  on 
any  misrepresentation,  fraud,  breach  of  trust,  wilful 
default,  or  undue  influence,  and  in  all  other  cases  in 
which  particulars  may  be  necessary  beyond  such  as  are 
exemplified  in  the  Forms  aforesaid,  particulars  (with  dates 
and  items  if  necessary)  shall  be  stated  in  the  pleading ; 
provided  that,  if  the  particulars  be  of  debt,  expenses,  or 
damages,  and  exceed  three  folios,  the  fact  must  be  so 
stated,  with  a  reference  to  full  particulars  already  delivered 
or  to  be  delivered  with  the  pleading. 

This  is  new. 

Farther         «7.  A  further  and  better  statement  of  the  nature  of  the 
and  better,  ^laim  or  def ence,  or  further  and  better  particulars  of  any 
matter  stated  in  any  pleading,  notice,  or  written  pro- 
ceeding requiring  particulars,  may  in  all  cases  be  ordered, 

66 


Particu- 
lars to  be 
stated. 


RULES  OF  THE  SUPBEHE  COURT. 

upon  snch  teims,  as  to  costs  and  otherwise,  as  may  he     ^^' 
jnst  "^ 

P.  110.    For  Forma,  aee  App.  K.,  11, 12, 18. 

*8.  The  party  at  whose  instance  particulars  have  been  Time  for 
delivered  under  a  judge's  ord^r  shall,  unless  the  order  ploMiing 
otherwise  provides,   have  the  same  length  of  time  ^or^^[^^* 
pleading  after  the  delivery  of  the  particulars  that  he  had 
at  the  return  of  the  summons.     Save   as  in  this  Rule  Order  for 
provided,  an  order  for  particulars  shall  not,  unless  the  ^^  '^^' 
order  otherwise  provides,  operate  as  a  stay  of  proceedings, 
or  give  any  extension  of  time. 

R.  G.  H.  T.  1858,  r.  21.    See  p.  110. 

9.  Every  pleading  which  shall  contain  less  than  ten  Printing, 
folios  (every  figure  being  counted  as  one  word)  may  be 
either  printed  or  written,  or  partly  printed  and  {xirtly 
written,  and  every  other  pleading,  not  being  a  petition 

or  summons,  shall  be  printed. 

J.  A.,  0. 19,  r.  5.    See  0.  06,  r.  7.     WM  v.  Dantfard,  46  L.  J. 
Cb.  288. 

10.  Every  pleading  or  other  document  required  to  be  How  de* 
delivered  to  a  party,  or  between  parties,  shall  be  delivered  liv««J' 
in  the  manner  now  in  use  to  the  solicitor  of  every  party 

who  appears  by  a  solicitor,  or  to  the  party  if  he  does  not 
appear  by  a  solicitor,  but  if  no  appearance  has  been 
entered  for  any  party,  then  such  pleading  or  document 
shall  be  delivered  by  being  filed  with  the  proper  officer. 
J.  A.,  0. 19,  r.  6.    See  0.  67,  rr.  4,  6.    See,  too,  p.  57,  and  p.  107. 

11.  Every  pleading  shall  be  delivered  between  parties,  I>elivery 
and  shall  be  marked  on  the  face  with  the  date  of  the  day  ^  ?""«■• 
on  which  it  is  delivered,  and  with  the  reference  to  the  5?]Igj 
letter  and  number  of  the  action,  the  Division  to  which,  and 

the  judge  (if  any)  to  whom  the  action  is  assigned  belongs, 
the  title  of  the  action,  the  description  of  the  pleading,  and 
shall  he  indorsed  with  the- name  and  place  of  business  of 
the  solicitor  and  agent,  if  any,  delivering  the  same,  or 
the  name  and  address  of  the  party  delivering  the  same  if 
he  does  not  act  by  a  solicitor. 

J.  A.,  0. 19,  r.  7.    See  0. 41,  r.  1.    As  to  indorsement  of  addrew 
seeO.  4L 

12.  Nothing  in  these  Bules  contained  shall  afiect  the  Not  guilty 
right  of  any  defendant  to  plead  not  guilty  by  statute.  ^  ■tatute. 
Aind  every  defence  of  not  guilty  by  statute  shall  have  the 
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Order      same  effect  as  a  plea  of  not  guilty  by  statute  has  hereto- 
^^^*      fore  had.     But  if  the  defendant  so  plead  he  shall  not 
plead  any  other  defence  to  the  same  cause  of  action  with- 
out the  leave  of  the  Court  or  a  judge. 

J.  A.,  0. 19,  r.  18.    R  G.  T.  T.,  1853,  r.  21.    See  p.  125.    See. 
too»  0. 81,  r.  8L 

Allega-  13.  Every  allegation  of  fact  in  any  pleading   in  an 

d^'ksd^  action,  not  being  a  petition  or  summons,  if  not  denied 
mitted.  '  speciiically  or  by  necessary  implication,  or  stated  to  be 
not  admitted  in  the  pleading  of  the  opposite  party,  shall 
be  taken  to  be  admitted,  except  as  against  an  in&nt, 
lunatic,  or  person  of  unsound  mind  not  so  found  by  in- 
quisition. 

J.  A.,  0. 10,  r.  17. 

Where  under  the  very  seme  word*  In  the  J.  A.  Role  the  defendant 
in  his  defence  merely  "  put  the  pUintillt  to  prove  the  aliegations 
of  their  i  Uim,"  and  did  not  appear  at  the  trial,  it  was  held  that 
the  etatement  of  daim  was  admitted,  and  that  no  evidenoe  need 
be  adduced :  ffarrit  t,  OambUt  7  Ch.  D.  877 ;  tee,  too,  Grta^  v. 
5mn,  13  Ch.  D.  589.  Aa  to  evadre  denial,  lee  TUdafey  v  Horpett 
10  Ch.  D.  393,  C.  A.    Wilson,  ed.  8,  p.  258. 

But  eee  0.  SI,  r.  S8,  and  alio  p.  124. 

Conditions  *1 4.  Any  condition  precedent,  the  performance  or  occur- 
precedent  rence  of  which  is  intended  to  be  contested,  shall  be 
distinctly  specified  in  his  pleading  by  the  plaintiff  or 
defendant  (as  the  case  may  be);  and,  subject  thereto, 
an  averment  of  the  performance  or  occurrence  of  all 
conditions  precedent  necessary  for  the  case  of  the  plaintiff 
or  defendant  shall  be  implied  in  his  pleading. 

Tida  HuU  it  new,    C.  L.  P.  Act,  1862,  ■.  57.    See  p.  122. 

15.  The  defendant  or  plaintiff  (as  the  case  may  be) 
must  ndse  by  his  pleading  all  matters  which  show  the 
action  or  counter-claim  not  to  be  muintainabU,  or  that 
the  transaction  is  either  void  or  voidable  in  poitd  of 
law,  and  all  sucli  grounds  of.  defence  or  reply,  as  the 
case  may  be,  as  if  not  raised  would  be  likely  to  take 
the  opposite  party  by  surprise,  or  would  raise  issues  of 
fact  not  arising  out  of  the  preceding  pleadings,  as  for 
instance,  fraud.  Statute  of  Limitations,  release,  payment, 
performanee,  fads  ehowing  iUegolUy  either  by  statute  or 
common  law,  or  Statute  of  Frauds. 

J.  A.,  0. 19,  r.  18.    See  0.  85  as  to  proceedings  in  lieu  of  de- 
murrer. 
This  does  not  9^\j  to  petitions  or  summonses. 
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16.  No   pleading,  not  being  a  petition  or  summons,     ^jjjf 
shall,  except  by  way  of  amendment,  raise  any  new  ground 


of  claim  or  contain  any  allegation  of  fact  inconsistent  inoonnis- 
with  the  previous  pleadings  of  the  party  pleading  the  same,  tent  plead- 

J.  A.,  0. 19,  r.  19.    See  Williammmv,  L,  &N,  W.  R.,  12  Ch.  D.  787.  *°^ 

17.  It  shall  not  be  sufficient  for  a  defendant  in  ^i^  ?^*^ne. 
statement  of  defence  to  deny  generally  the  grounds  alleged  ceasaiy. 
by  the  statement  of  claim,  or  for  a  plaintiif  in  his  reply  to 

deny  generally  the  grounds  alleged  in  a  defence  by  way  of 
counter-claim,  but  each  pcuiy  must  deal  specifically  with 
each  allegation  of  fact  of  which  he  does  not.  admit  the 
truth  except  damages, 

J.  A.,  0. 19,  r.  20. 

18.  Subject  to  the  last  preceding  Rule,  the  plaintiff  by  ^^^'^'^  ^'^ 
his  reply  may  join  issue  upon  the  defence,  and  each  party  ^ 

in  his  pleading,  if  any,  subsequent  to  reply,  may  join 
issue  upon  the  previous  pleading.  Such  joinder  of  issue 
shall  operate  as  a  denial  of  every  material  allegation  of 
facts  in  the  pleading  upon  which  issue  is  joined,  but  it  may 
except  any  facts  which  the  party  may  be  willing  to  admit, 
and  shall  then  operate  as  a  denial  of  the  facts  not  so 
admitted. 

J.  A.,  0. 19,  r.  21.    See  p.  125.    0.  S8,  r.  0. 

19.  When  a  party  in  any  pleading  denies  an  allegation  Evaitive 
of.  fact  in  the  previous  pleading  of  the  opposite  party,  he  denial 
must  not  do  so  evasively,  but  answei:  the  point  of  substance. 
Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of 
money,  it  shall  not  be  sufficient  to  deny  that  he  receiveil 

that  particular  amount,  but  he  must  deny  that  he  received 
that  sum  or  any  part  thereof,  or  else  set  out  how  much  ho 
received.  And  if  an  allegation  is  made  with  divers  cir- 
cumstances, it  shall  not  be  sufficient  to  deny  it  along  with 
those  eircumstajtees. 

J.  A.,0. 19,r.  22. 

See  Cons.  OnL  15,  r.  2.  Wileon,  p.  260,  Bays:  ''As  to  the 
strictness  with  which  this  Kale  is  constmed,  see  Thorp  v. 
Ifoldsworth,  L.  R.  8  Ch.  D.  637,  M.  R. ;  Byrd  v.  Nunn,  L.  R  5 
€h.  D.  711,  Fiy,  J. ;  7  Ch.  D.  284,  C.  A.  As  to  oonditioos 
under  which  l<>ave  to  amend  will  be  given  when  an  evasive  denia 
has  been  pleaded,  see  Tiidedey  v.  Harper,  10  Ch.  J>.  398,  C.  A." 

20.  When  a  contract,  promise,  or  agreement  is  alleged  in  Illegality ; 
any  pleading,  a  bare  denud  of  the  same  by  the  opposite  party  Statute  of 
shall  be  construed  only  as  a  denial  in  fact  of  the  express  ^"'^^ 
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ContenU 

of  doCQ- 


frmnd,  kc 


XoOoe. 


Implied 


contract,  pwvrn'<<*,  or  agreement  alleged,  or  of  the  matters 
of  fact  frooi  which  the  same  may  be  implied  by  law,  and 
not  as  a  denial  of  the  legality  or  safficiency  in  law  of  such 

ontract,  promL^e.  or  a,^T>^ment,  whether  with  reference  to 
the  Statute  of  Frauds  or  otherwise. 


Burden  of 
prooL 


J.A^ai^r.^    Scep^iee.     Par  Fom»  see  App.  D. 

21.  Whenerer  the  contents  of  any  document  are 
material,  it  shall  be  sufficient  in  any  pleading  to  state  the 
effect  thereof  as  briefly  as  po^siUe,  without  setting  out  the 
whole  or  any  part  thereof,  unless  the  precise  words  of  the 
document  or  any  part  thereof  are  materiaL 

J.A^0.19,r.24.   Sec  p^l  I «,  and  Ifarrit  t.  ITcm^  4  C.  P.  D.  125. 

22.  Wherever  it  is  material  to  allege  malice,  firaudulent 
intention,  knowle^lge,  or  other  condition  of  the  mind  of 
any  person,  it  shall  be  sufficient  to  allege  the  same  as  a 
fact  without  setting  out  the  circumstances  from  which  the 
>am»*  is  to  be  inferred. 

J.  A.,  O.  19,  r.  25l  See  App.  C^  n  6,  Xoe.  IS,  14 ;  App.  D.,  s.  2 
and  ■.  4,  and  p^  4.    Dmrty  t.  GarrtU;  7  CU  D.  48S  and  489. 

23.  Wheierer  it  is  material  to  allege  notice  to  any 
person  of  any  fact,  matter,  or  thing,  it  shall  be  sufficient 
to  allege  such  notice  as  a  fact,  unless  the  form  or  the 
precL<)e  terms  of  such  notice,  or  the  cireunutanees  from 
tchich  tttch  notice  is  to  br*  inferredy  be  materiaL 

J.  A.,  O.  19,  r.  2«. 

24.  Wherever  any  contract  or  any  relation  between  any 
persons  is  to  be  implied  from  a  series  of  letters  or  conver- 
sations, or  otherwise  from  a  number  of  circumstances,  it 
shall  be  sufficient  to  allege  such  contract  or  relation  as  a 
facty  and  to  refer  generally  to  such  letters,  conversations, 
or  circumstances,  without  setting  them  out  in  detaiL 
And  if  in  such  case  the  person  so  pleading  desires  to  rely 
in  the  alternative  upon  more  contracts  or  relations  than 
one  as  to  be  implied  from  such  circumstances,  he  may 
state  the  same  in  the  alternative. 

J.  A.,  0. 19,  r.  27.  See  App.  C,  1.2,  Noe.  11, 12,  ind  C.  A.  s,  4, 
Xa  11,  and  ■.  6,  Noe.  1  and  2. 

25.  Neither  party  need  in  any  pleading  allege  any 
matter  of  fact  wluch  the  law  presumes  in  his  &vour  or 
as  to  which  the  burden  pf  proof  lies  upon  the  other  side, 
unless  the  same  has  first  been  specifically  denied.     (Kg. — 
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Consideiation  for  a  bill  of  oxchahe  nge  where   plaintififib     OH^t 
sues  only  on  the  bill,  and  not  for  the  consideration  as  a     ^^ 
substantive  ground  of  claim.) 
J.  A.,  O.  19,  r.  28. 

*26.    No  technical   objection  shall  be  raised   to   any  No  iechni- 
pleading  on  the  ground  of  any  alleged  want  of  form.  ^  objec- 

This  Rule  is  new,   Aa  to  the  close  of  the  pleadings,  boe  0.  S8,  r.  5.      '^ 

27.  The  Court  or  a  judge  may  at  any  stage  of  the  Amendiiig 
proceedings  ordet*  to  be    struck  out  or    amended  any  ^^  ■*^^" 
matter  in  any  indorsemeiU  or  pleading  which  may  be  °^^ 
unnecessary  or  scandalous,  or  which  may  tend  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action;  and  may 

in  any  such  case,  if  they  or  he  shall  think  fit,  order  the 

cotjts  of  the  application  to  he  paid  as  between  solicitor  and 

client. 

J.  A.,  O.  27,  r.  1.    Seep.  115.     See  0.  88,  r.  1.     As  to  matten 
ariaiDg  during  action,  see  0.  94. 

28.  In  actions  in  any  Division  for  damage  by  collision  Actions  for 
between  vessels,  unless  the  Court  or  a  judge  shall  other-  oollinon. 
wise  order,  the  solicitor*  for  the  plaintiff  shall,  within 

seven  days  after  the  commencement  of  the  action,  and 
the  solicitor  for  the  defendant  shall  within  seven  days  after 
appearance^  and  before  any  pleading  is  delivered,  file  with 
the  Registrar,  Master^  or  other  proper  officer,  as  the  case 
may  be,  a  document  to  be  called  a  Preliminary  Act,  which 
shall  be  sealed  up  and  shall  not  be  opened  until  ordered 
by  the  Court  or  a  judge,  and  which  shall  contain  a  state- 
ment of  the  following  particulars: — 
J.  A.,  0. 19,  r.  80. 

(a.)  The  names  of  the  vessels  which  came  into  collision 
and  the  names  of  their  masters. 
(6.^  The  time  of  the  collision. 
\c.)  The  place  of  the  collision. 
(d.)  The  direction  and  force  of  the  wind. 


(e.)  The  state  of  the  weather. 

(9- 
was  first  seen. 


(/.^  The  state  and  force  of  the  tide. 

{g.)  The  course  and  speed  of  the  vessel  when  the  other 


(h,)  The  lights,  if  any,  carried  by  her. 

(t.)  The  distance  and  bearing  of  the  other  vessel  when 
first  seen. 

(Jc)  The  lights,  if  any,  of  the  other  vessel  which  were 
first  seen. 
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^^•'         (L)  Wheihet  any  lights  of  the  other  Teasel,  other  than 
^^^^      those  first  seen,  came  into  view  hefore  the  collision. 

(nu)  What  measures  were  taken,  and  when,  to  avoid 
the  collision. 

(tu)  The  parts  of  each  vessel  which  first  came  into 

contact 

Defence  of      The  Court  or  a  judge  viay  order  the  Preliminary  Acts 

oampul-      to  be  opened  and  the  evidence  to  be  taken  thereon  with- 

my  pilot>  Q^^  jijg  being  necessary  to  deliver  any  pleadings ;  but  in 

such  case,  if  either  party  intends  to  rely  on  the  defence 

of  compulsory  pUotagey  he  may  do  so,  and  shall  give  notice 

iliereof  in  writing  to  the  other  party,  within  two  days  from 

the  opening  of  the  Preliminary  Act, 

Formerly  the  oonsent  of  both  ■olicitors  was  neceasaiy.     See  the 
John  Boyne,  25  W.  B.  756,  and  86  L.  T.  29  P.  D. 


Ord«r 


Delivery 
of  claim. 

Where 
writ  spe- 
cially in- 
dorsed. 


Need  not 
be  deli- 
vered un- 
less re- 
quired. 


Time  for 
delivery. 


When 

maybe 

delivered. 


ORDER  XX. 
Statkhent  o9  Claih. 

*1.  The  delivery  of  statements  of  claim  shall  be  regu- 
lated as  follows: — 

(a.)  Where  the  writ  is  specially  indorsed  under 
Order  3,  Rule  6,  no  further  statement  of  claim 
shall  he  delivered,  but  the  indorsement  on  the 
vmi  shall  be  deemed  to  be  the  statement  of 
claim; 

(&.)  Subject  to  the  provisions  of  Order  13,  Rule  12« 
as  to  filing  a  statement  of  claim  when  there  is 
no  appearance,  no  statement  of  claim  need  be 
delivered  unless  the  defendant  at  the  time  of 
entering  appearance,  or  within  eight  days  there- 
after, gives  notice  in  writing  to  the  plaintiff  or 
his  solicitor  that  he  requires  a  statement  of 
claim  to  be  delivered ; 

(c.)  If  no  statement  of  claim  has  been  delivered  and 
the  defendant  gives  notice  requiring  the  delivery 
of  a  statement  of  claim,  the  plaintiff  shall, 
unless  otherwise  ordered  by  the  Court  or  a 
judge,  deliver  it  within  five  weeks  from  the  time 
of  the  plaintiff  receiving  such  notice ; 

(J.)  The  plaintiff  may  (except  as  in  (a.)  mentioned) 
deliver  a  statement  of  claim,  either  with  the 
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writ  of  summons  or  notice  in  lieu  of  writ  of  Order 

summons,   or  at    any   time    afterwards  either 

before  or  after  appearance,  notwithstanding 
that  the  defendant  may  have  appeared  and  not 
required  the  delivery  of  a  statement  of  claim : 
Provided  that  in  no  case  where  a  defendant  has 
appeared  shall  a  statement  be  delivered  more 
than  six  weeks  after  the  ap})earance  has  been 
entered  unless  otherwise  ordered  by  the  Court 
or  a  judge. 


(e.)  Where   a   plaintiff  delivers  a  statement  of  claim  ^^^^'^  **' 

sary. 


without  being  required  to  do  so,  or  the  defend- 


ant unnecessarily  requires  such  statement,  the 
Court  or  a  judge  may  make  such  order  as  to 
the  costs  occasioned  thereby  as  shall  be  just, 
if  it  appears  that  the  delivery  of  a  statement  of 
claim  was  unnecessary  or  improper. 

The  alterations  here  will  be  best  learnt  by  comparing  this  Rule 
with  J.  A.,  O  21,  r.  1 .     Qrun  v.  CoUby,  1  Ch.  D.  698. 

2.  In  Probate  actions  the  plaintiff  shall,  unless  other-  Probate, 
wise  ordered  by  the  Court  or  a  jud<;e,  deliver  his  state- 
ment of  claim  within  six  weeks  from  the  entry  of  appear- 
ance by  the  defendant,  or  from  the  time  limited  for  his 
appearance,  in  case  he  has  made  default ;  but  where  the 
defendant  has  appeared  the  plaintiff  shall  not  be  com- 
pelled to  deliver  it  untO  the  expiration  of  eight  days  after 

the  defendant  has  filed  his  affidavit  as  to  scripts. 

J.  A.,  O.  21,  r.  2.    See  0.  16,  r.  10. 

3.  In  Admiralty  actions  in  rem  the  plaintiff  shall,  within  Admi- 
twelve  days  from  the  appearance  of  the  defendant,  deliver  nMy, 
his  statement  of  claim. 

J.  A.,  O.  21,  r.  3.    See  0.  89. 

♦4.  Whenever  a  statement  of  claim  is  delivered  the  Amend- 
plaintiff  may  therein  alter,  modify,  or  extend  his  claim  ™*"*  **' 
without  any  amendment  of  the  indorsement  of  the  writ,     cewary. 

Thi»  Rule  U  new.    See  p.  87.    See  also  as  to  amendments,  p.  128, 
and  0.  8&. 

5.  The  statement  of  claim  must  in  all  cases  in  which  Venue, 
it  is  proposed  that  the  trial  should  be  elsewhere  than  in 
Middlesex,  show  the  proposed  place  of  trial. 

J.  A.,  O.  36,  r.  1.    See  Formi,  App.  A.,  Part  I.,  Kos.  2  et  leq. 
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6.  Every  stit«^ment  of  claim  shall  state  specificallj  the 
relief  wliich  the  plaintiff  claims,  either  simply  or  in  the 
altonuitive,  and.  it  ttha/i  not  be  necessary  to  ask  for  general 
or  other  relief  which  may  always  he  given,  as  the  Court  or 
a  jiulge  may  think  just,  to  the  same  extent  as  if  it  had 
been  asked  for.  And  the  same  rule  shall  apply  to  any 
counterclaim  made,  or  relief  cLiimed  by  the  defendant,  in 
his  defence. 

J.A.,0. 19,r.  8.    See  p.  33.    HoKon  y.  iZocf tre^t,  8  Ck  D.  380,  C. A. 

7.  AVhere  the  plaintiff  seeks  relief  in  respect  of  several 
distinct  claims  or  causes  of  complaint  founded  ujx^n 
separate  and  distinct  gi'ounds  they  shall  be  stated,  as  far 
as  may  be,  separatelv  and  distinctly.  And  the  same  rule 
shall  apply  where  the  defendant  relies  uixm  scvenU  dis- 
tinct grounds  of  defence,  set-off,  or  counterclaim  founded 
ujKin  separate  and  distinct  facts. 

The  allegations  must  be  specific,  see  p.  1*21.     J.  A.,  O.  19,  r.  9. 
See  0.  18. 

8.  In  every  case  in  which  the  cause  of  action  is  a  stated 
or  settled  account,  the  same  shall  be  alleged  with  par- 
ticulars, but  in  everv  case  in  which  a  statement  of  account 
is  ivlied  on  by  way  of  evidence  or  admission  of  any  other 
cause  of  action  which  is  pleaded,  the  same  shall  not  be 
alle^'ed  m  the  pleatlings. 

Thi$  Rule  i«  new.    See  0. 19,  rr.  6  and  7.    See  p.  120. 

9.  In  Probate  actions  where  the  plaintiff  disputes  the 
interest  of  the  defendant,  he  shall  allege  in  his  statement 
of  claim  that  he  denies  the  defendant's  interest. 

J.  A.,  O.  19,  r.  12. 


Order 


ORDER  XXL 
Defence  and  Counterclaim. 


♦1.  In  actions  for  a  debt  or  liquidated  demand  in  money, 

comprised  in  Order  3,  rule  6,  a  mere  denial  of  the  debt 

shall  be  inadmissible. 

Cf.  0. 19,  rr.  18  and  19. 

Actions  on      *2.  In  actions  upon  bills  of  exchange,  promissory  note^, 

bills  of  ex-  or  cheques,  a  defence  in  denial  must  deny  some  matter  of 
-San\ie.  — ^ 

fence.  '  * 
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fact;    e.g,f   the  drawing,   making,   endorsing,   accepting,     Order 
presenting,  or  notice  of  dishonour  of  the  bill  or  note.  __^^L- 

This  Rule  i$  new.    See  p.  125  m  to  e^adve  deniaL 

*3.  In  actions  comprised  in  Order  3,  Rule    6,  classes  Actions  in 
(A.)  and  (B.),  a  defence  in  denial  must  deny  such  matters  ®"  *»  '*  ®* 
of  fact,  from  which  the  liabUitj  of  the  defendant  is  alleged 
to  arise,  as  are  disputed ;  e.g, ,  in  actions  for  goods   bar-  Defenoe 
gained  and  sold  or  sold  and  delivered,  the  defence  must  mast  deny 
deny  the  order  or  contract,  the  delivery,  or  the   amount  ?*J*®"  ^^ 
claimed;  in  an  action  for  money  had   and   received,  it 
must  deny  the  receipt  of  the  money,  or  the  existence  of 
those  facts  which  are  alleged  to  make  such  receipt  by  the 
defendant  a  receipt  to  the  use  of  the  plaintiff. 

This  Rule  is  new.     See  p.  126.    Of.  R  G.  T.  T.,  1853,  rr.  6,  11, 15. 

*4.  No   denial   or   defence   shall    be   necessary   as   to  I>efence  as 
damaf^es   claimed   or  their  amount ;  but   they   shall  be  ^ 
deemed  to  be  put  in  issue  in  all  cases,  unless  expressly 
admitted. 

This  Rule  is  new. 

5.  If  either  party  wishes  to  deny  the  right  of  any  other  I>eMal  of 
l>arty  to  claim  as  executor,  or  as  trustee  whether  in  bank-  f^P****"' 
ruptcy  or  otherwise,  or   in   any  representative   or   other  capacity 
alleged  capacity,  or  the  alleged  constitution  of  any  partner-  must  be 
ship  firm,  he  shall  deny  the  same  specifically.  specific 

J.  A.,  O.  19,  r.  11.     Cf.  0.  16,  r.  32  et  seq. 

6.  Where  a  statement  of  claim  is  delivered  to  a  de-  Time  for 
fendant  he  shall  deliver  his  defence  wiihiti  ten  days  from  ^elivery  of 
the  delivery  of  the  statement  of  claim,  or  frt)m  the  time   ®  *°^^ 
limited  for  appearance,  whichever  shall   be  last,  unless 

such  time  is  extended  by  the  Court  or  a  judge. 

Formerly  eight  days.    J.  A.,  O.  22,  r.  1.    See  0.  20,  r.  1. 

7.  A  defendant  who  has  appeared  in  an  action,  and  who  Where 
has  neither  received  nor  required  the  delivery  of  a  state-  "**  »tate- 
raent  of  claim,  must  deliver  his  defence  (if  any)  at  any  ?^L 
time  within  ten  days  after  his  appearance,  unless  such  time 

is  extended  by  the  Court  or  a  judge. 

Formerly  eight  days.    J.  A.,  O.  22,  r.  2.    See  0.  20,  r.  1. 

8.  Where  leave  has  been  given  to  a  defendant  to  defend  Defence 
under  Order   14,  he  shall  deliver  his  defence  (if  any)  ^^^ 
within  such  time  as  shall  be  limited  by  the  order  giving 
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Order      him  leave  to  defend,  or  if  no  time  is  thereby  limited,  then 
^"^^*      within  ei<']it  chivs  after  the  order. 

J.  A.,  O.  22,  r.  3. 

T'wts  9.  Where  the  Court  or  a  judge  shall  be  of  opinion  that 

\vh.«n  alle-  ^^y  alleviations  of  fact  denied  or  not  admitted  by  the  de- 
finim"fK?rlv  ^^^^^  ou<4ht  to  have  been  admitted,  the  Court  or  judge 
ileiiiciL       "*^y  niake  such  order  as  shall  be  just  with  respect  to  any 

extra  costs  occasioned  by  thoir  having  been  denied  or  not 

admitted. 

J.  A.,  O.  22,  r.  4.    Aa-im  ▼.  Ta^,  W.  N.  1876,  p.  11. 

IWfonoe  10.    Where   any  defendant   seeks   to   rely  upon   any 

hy  way  of  gronndfl  as  supporting  a  right  of  counterclaim,  he  shall,  in 
counter-  jjjj^  statement  of  defence,  state  specifically  that  he  does  so 
c  aim,         1^^,  ^,^^.  ^£  counterclaim. 

J.  A.,  O.  19,  r.  10.    See  0. 19,  r.  8. 

Counter-  11.  Where  a  defendant  by  his  defence  sets  up  any 

claim  counterclaim  which  raises  questions  lx*tween  himself  and 

*r*""uff      *^^  plaintiff  along  with  any  other  persons,  he  shall  add  to 

along  with  ^1^**  ^^^1**  ^^  ^^^*  defence  a  further  title  similar  to  the  title 

other  in  a  statement  of  claim,  setting  forth  the  names  of  all  the 

|H»nion«.      jM^rsons  who,  if  such  counterclaim  were  to  be  enforced  by 

cross -act  ion,  would  be  defendants  to  such  cross-action,  and 

shall  deliver  his  st^Uement  of  defence  to  such  of  them  as 

are  jiarties  to  the  action  within  the  j>eriod  within  which 

he  is  requireil  to  deliver  it  to  the  plaintiff 

J.  A.,  O.  "1%  r.  5,    Ab  to  counterclaim,  see  p.  130;  see  aIbo  p.  71. 

Service  on  12,  Wliere  any  such  person  as  in  the  last  preceding 
»\»ch  other  Rule  mentioned  is  not  a  i>arty  to  the  action,  he  shall  be 
pornona.  •  g^immoneil  to  ap|M?ar  by  l)eing  served  with  a  copy  of  the 
defence,  and  such  service  shall  be  regulated  by  the  same 
Rules  as  are  liereinbefore  contained  with  respect  to  the 
service  of  a  writ  of  summons,  and  every  defence  so  served 
shall  be  indorsed  in  the  Form  No.  2  in  Appendix  B.,  or 
to  the  like  effect 

J.  A.,  O.  22,  r.  e. 

Appemr-  13.  Any  person  not  a  defendant  to  the  action,  who  is 

ance  by  served  with  a  defence  and  counterclaim  as  aforesaid,  must 
such  other  app^aj  thereto  as  if  he  had  been  served  with  a  writ  of 
^  summons  to  appear  in  an  action. 

J.  A.,  O.  22,  r.  7.    See  p.  79.    0. 19^  r.  8. 
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14.  Any  person  named  in  a  defence  as  a  party  to  a     ^{jjff 
counterclaim  thereby  made  may  deliver  a  reply  within  the 


time  within  which  he  might  deliver  a  defence  if  it  were  a  Time  for 
statement  of  claim.  delivery  of 

J.  A.,  O.  22,  r.  8.    See  Rule  6.    Of.  0.  84,  rr.  1,  3i  reply. 

15.  Where  a  defendant  sets  up  a  counterclaim,  if  the  Excluding 
plaintiff  or  any  other  person  named  in  manner  aforesaid  counter- 
as  party  to  such  counterclaim   contends  that  the  claim  °***'"* 
thereby  raised  ought  not  to  be  disposed  of  by  way  of 
counterclaim,  but  in  an  independent  action,  he  may  at 
any  time  before  reply  apply  to  the  Court  or  a  judge  for 
an  order  that  such  counterclaim  may  be  excluded,  and  the 
Court  or  a  judge  may,  on  the  hearing  of  such  application, 
make  such  order  as  shall  be  just. 
J.  A.,  0.  22,  r.  9.     IT^e  Sir  Charlea  Napier,  5  P.  D.  73,  C.  A. 

♦16.  If,  in  any  case  in  which  the  defendant  sets  up  a 
counterclaim,  the  action  of  the  plaintiff  is  stayed,  discon- 
tinued, or  dismissed,  the  counterclaim  may  nevertheless 
be  proceeded  with. 

BeddaJl  v.  MaiU^ind,  17  Cb.  D.  183. 

17.  Where  in  any  action  a  set-off  or  counterclaim  is  Judgment 
established  as  a  defence  against  the  plaintiff's  claim,  the  ^^  balance 
Court  or  a  judge  may,  if  the  balance  is  in  favour  of  the 
defendant,   give  judgment   for   the   defendant  for  such 
balance,  or  may  otherwise  adjudge  to  the  defendant  such 

relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case. 

J.  A.,  0.  22,  r.  10.    Rolfe  v.  Mado/rtHy  3  Ch.  D.  106. 

18.  In  Probate  actions  the  party  opposing  a  will  may,  Probate, 
with  his  defence,  give  notice  to  the  party  setting  up  the  Notice  to 
will  that  he  merely  insists  upon  the  will  being  proved  in  V^^^  »**» 
solenm  form  of  law,  and  only  intends  to  cross-examine  f^r^  and 
the  witnesses  produced  in  support  of  the  will,  and  he  cross- 
shall  thereupon  be  at  liberty  to  do  so,  and  shall  be  sub-  examine 
ject  to  the  same  liabilities  in  respect  of  costs  as  he  would  witnesses, 
have  been  under  similar  circumstances,  according  to  the 
practice  of  the  Court  of  Probate,  before  the  Principal  Act 

Clime  into  operation, 

J.  A.,  O.  22,  r.  11. 

19.  In  every  case  in  which  a  party  shall  plead  the 
general  issue,  intending  to  give  the  special  matter  in 
evidence  by  virtue  of  an  Act  of  Parliament,  he  shall 
insert  in  the  margin   of  his  pleading  the  words   "  by 
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Order 


PIea8  in 

abate- 
ment. 

Defendant 
in  poBses- 
sion  need 
not  plead 
title. 


statute,"  together  with  the  year  of  the  reign  in  which  tlie 
Act  of  Parliament  on  which  he  relies  was  passed,  and  also 
the  chapter  and  section  of  such  Act,  and  shall  specify 
whether  such  Act  is  public  or  otherwise ;  otherwise  such 
defence  shall  be  taken  not  to  have  been  pleaded  by  virtue 
of  any  Act  of  Parliament 

R.  G.  T.  T.,  1853,  21.    See  p.  126. 

20.  No  plea  or  defence  shall  be  pleaded  in  abatement 
J.  A.,  O.  19,  r.  13.    See  p.  129. 

21.  No  defendant  in  an  action  for  the  recoverv  of  land 
who  is  in  possesion  by  himself  or  his  tenant  need  plead 
his  title,  unless  his  defence  depends  on  any  equitable 
estate  or  right,  or  he  claims  relief  upon  any  equitable 
ground  against  any  right  or  title  asserted  by  the  plaintifiT. 
But,  except  in  the  cases  hereinbefore  mentioned,  it  shall 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in 
possession,  and  it  shall  hf  taken  to  he  implied  in  isuch 
statement  that  he  denies,  or  does  not  admit,  the  aileyations 
of  fact  contained  in  the  plaintiff's  daieimnU  of  claim. 
He  may  nevertheless  rely  upon  any  ground  of  defence 
which  he  can  prove  except  as  hereinbefore  mentioned. 

J.  A.,  O.  19,  r.  15.    Danford  y.  M'AnuUy,  6  Q.  B.  D.  645.    S«e 
p.  47. 


Order 


When 
allowed. 


OEDER  XXII. 

Payment  into  and  out  op  Court  and  Tender. 

1 .  Where  any  action  is  brought  to  recover  a  debt  or 
damages,  any  defendant  may,  before  or  at  the  time  of 
delivering  his  defence,  or  at  any  later  time  by  leave  of 
the  Court  or  a  judge,  pay  into  Court  a  suui  of  money  by 
way  of  satisfaction,  *  which  shall  he  taken  to  admit  tlie 
claim  or  cause  of  action  in  respect  of  which  the  payment 
is  made}  or  he  may,  with  a  defence  denying  liability 
(except  in  actions  or  counterclaims  for  libel  or  slander), 
pay  may  money  into  Court  which  shall  be  subject  to  the 
provisions  of  Rule  6 :  Provided  that  in  an  action  on  a  bond 
under  the  statute  8  &  9  Will.  III.  ell,  payment  into  Court 
shall  be  admissible  to  particular  breaches  only,  and  not  to 
the  whole  action. 

Cf.  J.  A.,  O.  30,  r.  1.    See  J.  A,  1875,  sec.  24.     Tki  laUar  part 
ofthU  Mule  w  new.    See  Day's  C.  L.  P.  Act,  ed.  2,  p.  64. 
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2.  Payment  into  Court  shall  be  signified  in  the  defence,  Order 
and  the  claim  or  cause  of  action  in  satisfaction  of  which  ^^^I^- 
such  payment  is  made  shall  be  specified  therein.  Must^ 

J.  A.,  O.  80,  r.  1.  signified  in 

the 
*3.  With  a  defence  setting  up  a  tender  before  action,  defence. 

the  sum  of  money  alleged  to  have  been  tendered  must  be  Tender 

blx)ught  into  Court.  before 

This  Hide  i8  nae.    See  r.  7.  ■*^*^"' 

4.  If  the  defendant  pays  money  into  Court  before  Notice  to 
delivering  his  defence,  he  shall  serve  upon  the  plaintiff  a  plaiotifiF. 
notice  specifying  both  the  fact  that  he  has  paid  in  such 
money,  and  also  the  claim  or  cause  of  action  in  respect  of 
which  such  payment  has  been  made.  Such  notice  shall 
be  in  the  Form  No.  3  in  Appendix  B.,  with  such  varia- 
tions as  circumstances  may  require. 

Cf.  J.  A.,  O.  80,  r.  2. 

*5.  In  t?ie  foUotcing  cases  of  payment  into  Court  under  How  p&id 
this  Order,  viz. : —  out, 

(a.)  When  payment  into  Court  is  made  before  delivery 

of  defence : 
(b.)  When  the  liability  of  the  defendant,  in   respect 
of  the  claim  or  cause  of  action  in  satisfaction  of 
which  the  payment  into  Court  is  made,  is  not 
denied  in  the  defence  : 
(c.)  When  payment  into  Court  is  made  with  a  defence 
setting  up  a  tender  of  the  sum  paid : 
the   money  paid   into   Court  shall   be   paid  out  to  the 
plaintiff  on  his  request,  or  to  his  solicitor  on  the  plaintiti''8 
written  authority,  unless  the  Court  or  a  judge  shall  other- 
w^ise  order. 

Cf.  J.  A.,  O.  80,  r.  8.     C.  L.  P.  Act,  18P2,  b.  72. 

♦6.  When  the  liability  of  the  defendant,  in  respect  of  When 
the  claim  or  cause  of  action  in  satisfaction  of  which  the  liability  of 
payment  into  Court  has  been  made,  is  denied  in  the  de-  defendant 
fence,  the  following  rules  shall  apply  : — 

(a.)  The  plaintiff  may  accept,  in  satisfaction  of  the 
claim  or  cause  of  action  in  respect  of  which  the 
payment  into  Court  has  been  made,  the  sum  so 
paid  in,  in  which  case  he  shall  be  entitled  to 
have  the  money  paid  out  to  him  as  hereinafter 
provided,  notwithstanding  the  defendant's  denial 
of  liability,  whereupon  all  further  proceedings, 
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Ord9  in   respect  of  sach  claim  or  cause  of  action, 

^^^'  except  as  to   costs,  shall   be   stayed;    or    the 

plaintiff  may  refuse  to  accept  the  money  in  satis- 
faction and  reply  acconlin^^ly,  in  which  case  the 
money  shall  remain  in  Court  subject  to  the  pro- 
yisions  hereinafter  mentioned : 

(6.)  If  the  plaintiff  accepts  the  money  so  paid  in,  he 
shiUl,  after  ser^^ice  of  such  notice  in  the  Form 
Xo.  4  in  Apj>endix  B.  as  is  in  Rule  7  mentioned, 
or  after  delivery  of  a  reply  accepting  the  money, 
lx»  entitled  to  have  the  money  paid  out  to  him- 
self on  reijuest,  or  to  his  solicitor  on  the  plaintiffs 
written  authority,  unless  the  Court  or  a  judge 
shall  otherwise  order : 

(e.)  If  the  plaiiitiff  does  not  accept,  in  satisfaction  of 
the  claim  or  cause  of  action  in  respect  of  which 
the  )>ayment  into  Court  has  been  made,  the  sum 
so  |)aid  in,  but  proceeds  with  the  action  in 
res}>ect  of  such  claim  or  cause  of  action,  or  any 
part  thereof,  the  money  shall  remain  in  Court 
and  be  subject  to  the  order  of  the  Court  or  a 
judge,  and  shall  not  be  paid  out  of  Court  except 
in  pursuance  of  an  order.  If  the  plaintiff  pro- 
cee<is  with  the  action  in  respect  of  such  claim  or 
cause  of  action,  or  any  part  thereof,  and  recovers 
less  than  the  amount  paid  into  Court,  the 
amount  paid  in  shall  be  applied,  so  far  as  is 
necessary,  in  satisfaction  of  the  plaintiff's  claim, 
and  the  balance  (if  any)  shall,  under  such  order, 
be  repaid  to  the  defendant.  If  the  defendant 
succeeds  in  respect  of  such  claim  or  cause  of 
action,  the  whole  amount  shall,  under  such  order, 
be  repaid  to  him. 

Tkii  Rule  u  new. 

Plaintiff  *7.  The  plaintiff,  when  payment  into  Court  is  made 
miiy  accept  before  deb' very  of  defence,  may  within  four  days  after  the 
in  satu-  receipt  of  notice  of  such  payment,  or  when  such  payment 
is  first  signified  in  a  defence,  may  before  reply,  accept  in 
satisfaction  of  the  claim  or  cause  of  action  in  respect  of 
which  such  payment  has  been  made  the  sum  so  paid  in, 
in  which  case  he  shall  give  notice  to  the  defendant  in  the 
Form  Na  4  in  Appendix  B.,  and  sliall  be  at  liberty,  in 
case  the  entire  claim  or  cause  of  action  is  thereby  satistied, 
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to  tax  liis  costs  after  the  expiration  offmir  days  from  tlut     Order 
service  of  such  notice,  unifies  the  Court  or  a  judge  shall     ^^^I- 
otiierunse  order,  and  in  case  of  non-pa)'ment  of  the  costs  ' 
within  forty-eight  hours  after  such  taxation,  to  sign  judg- 
ment for  his  costs  so  taxed. 

J.  A.,  O.  30,  r.  4.    See  Appendix  B.,  and  Wilaon,  ed.  3,  p.  289. 

♦8.  Where  money  is  paid  into  Court  in  two  or  more  Several 
actions  which  are  consolidated,  and  the  plaintiff  proceeds  ^^*^^f. 
to  trial  in  one,  and  fails,  the  money  paid  in  and  the  costs  dated. 
in  all  the  actions  shall  be  dealt  with  under  this  Onler  in  Cost^. 
the  same  manner  as  in  the  action  tried. 

Thu  RuU  U  new,    Ct  R  G.  H.  T.,  1853,  13. 

♦9.  A  plaintiff  may,  in  answer  to  a  counterclaim,  pay  Counter- 
money  into  Court  in  satisfaction  thereof,  subject  to  the  ^    ™ 
like  conditions  as  to  costs  and  otherwise  as  upon  payment  f*     ^' 
into  Court  by  a  defendant. 

♦10.  Where  money  is  paid  into  Court  in  the  Queen's  Umler 
Bench  Division  under  the  certificate  of  a  Master  or  Asso-  Master'n 
ciate,  such  payment  must  be  expressly  authorised  in  such  ^  "' 

certificate. 

Thit  Rule  it  new. 

*11.  Money  paid  into   Court  under  an  order  of  the  Not  to  be 
Court  or  a  judge  or  certificate  of  a  Master  or  Associate  paid  out 
shall  not  be  paid  out  of  Court  except  in  pursuance  of  an  ®*^P* 
order   of   the   Court  or  a  judge :  Provided  that,  where  ^^^^  j,^ 
before  the  delivery  of  defence  money  has  been  paid  into  Court. 
Court  by  the  defendant  pursuant  to  an  order  under  the 
provisions  of  Onler  14,  he  may  (unless  the  Court  or  a 
judge  shall  otherwise  order)  by  his  pleading  appropriate 
the  whole  or  any  part  of  such  money,  and  any  additional 
jMiyment  if  necessary,  to  the  whole  or  any  specified  por- 
tion of  the  plaintiff's  claim  ;  and  the  money  so  appropriated 
shall  thereupon  be  deeineil  to  be  money  paid  into  Court 
pursuant  to  the  preceding  Rules  of  this  Order  relating  to 
money  paid  into  Court,  and  shall  be  subject  in  all  respects 
thereto. 

This  Rule  it  new,     Cf.  Chancery  Fund  Knlea,  1874. 

*12.  In  the  Chancery  Division,  the  manner  of  payment  Tn  Chan- 
into  and  out  of  Court,  and  the  manner  in  which  money  in  ^"7  . 
Court  shall  be  dealt  with,  shall  be  subject  to  the  Rules 
for  the  time  being  in  force  under  the  Court  of  Chancery 
Funds  Act,  1872. 
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Bench 
Division. 


Order  #13.  In  the  Queen's  Bench  Division,  unless  the  cause 

^^  •  or  matter  is  proceeding  in  a  District  Registry,  and  unless 
In  Queen's  ^^^  until  any  other  provision  shall  be  made  by  Parlia- 
ment in  that  behalf,  money  paid  into  Court  shall  be  paid 
into  the  Bank  of  England  (Law  Courts  Branch),  and  the 
manner  of  payment  into  and  out  of  Court,  and  the  manner 
in  which  money  in  Court  shall  be  dealt  With,  shall  be  sub- 
ject to  the  regulations  contained  in  Appendix  M.,  which 
the  Masters  of  the  Supreme  Court,  or  any  four  of  them, 
with  the  consent  of  the  Govemoi  and  Company  of  the 
Bank  of  England,  may  from  time  to  time  modify  by  way 
of  addition  or  substitution :  Provided  that  if  any  Act  shall 
be  passed  relating  to  funds  in  Court  in  any  Division  of 
the  Supreme  Court,  all  money  so  paid  into  Court  shall  be 
subject  to  such  Eules  as  may  be  made  under  that  Act,  so 
far  as  applicable  thereto. 

This  RuU  U  new.    In  Diatrict  Registiy,  see  0.  86,  r.  23. 

♦14.  All  money  standing  in  Court  in  the  Queen's  Bench 
Division  on  the  day  on  which  these  Rules  come  into 
operation  shall  thereupon  be  subject  in  all  respects  to  the 
provisions  of  this  Order. 

ThU  Rule  U  new. 


^foney  in 

Court 

when 

these 

Kules 

c<»me  into 

t  ff  ect. 


Award  to 
infant  or 
lunatic. 


*15.  In  any  cause  or  matter  in  the  Queen's  Bench  Divi- 
sion in  which  a  sum  of  money  has  been  awarded  to  or 
recovered  by  an  infant,  or  person  of  unsound  mind  not  so 
found  by  inquisition,  the  Court  or  a  judge  may  at  or  after 
the  trial  order  that  the  whole  or  any  part  of  such  sum 
sliall  be  paid  into  Court  to  the  credit  of  an  account  in- 
Divi^Unds.  tituled  in  the  cause  or  matter ;  and  any  sura  so  paid  into 
Court,  and  any  dividends  or  interest  thereon,  shall  be  sub- 
ject to  such  orders  as  may  from  time  to  time  be  made  by 
the  Court  or  a  judge  concerning  the  same,  and  may  either 
be  invested,  or  be  paid  out  of  Court,  or  transferred  to  such 
persons,  to  be  held  and  applied  upon  and  for  such  trusts 
and  in  such  manner  as  the  Court  or  judge  shall  direct. 

ThU  Ruie  ii  new. 

♦16.  Money  paid  into  Court  or  securities  purchased 
under  the  provisions  of  the  last  preceding  Rule,  and  the 
dividends  or  interest  thereon,  shall  be  sold,  transferred,  or 
paid  out  to  the  party  entitled  thereto,  pursuant  to  the  order 
of  the  Court  or  a  judge. 

*1 7.  Cash  under  the  control  of  or  subject  to  the  order 
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of  the  Court  may  be  invested  in  Bank  Stock,  East  India     Order 
Stock,  Exchequer  Bills,  and  £2  lOs,  per  cent,  annuities,     ^^ 
and  upon  moitgagc  of  freehold  and  copyhold  estates  res-  vestmente 
pectively  in  England  and  Wales,  as  well  as  in  Consoli-  authoriseil. 
dated,  Keduced,  and  New  £3  per  cent,  annuities. 

This  Ride  U  new.    Cf.  Cfaaucery  Fund  Rules,  1874,  r.  60. 

*18.  Every  application  for  the  purpose  of  the  conversion  Applica- 
of  any  stocks,  funds,  or  securities  into  any  other  stocks,  ^^*^^  ^^^ 
funds,  or  securities  authorised  by  the  last  preceding  Kule,  ^J'"^?'^* 
shall  be  served  upon  the  trustees  thereof,  if  any,  and  upon  q    '. 
such  other  persons,  if  any,  as  the  Court  or  judge  shall 
think  fit 

Tliit  Ride  U  new. 

♦19.  Subject  to  any  provision  which  may  hereafter  be  In  Admi- 
made  for  that  purpose  by  Parliament,  or  under  any  Eules  "^*y 
to  be  made  by  the  authority  of  Parliament,  all  money  paid  ^  '^"** 
into  Court  in  Admiralty  actions  not  proceeding  in  a  Dis- 
trict Registry  shall  be  paid  to  the  account  of  "  the  Admi-  Whei-e 
ralty  Registrar  *'  at  the  Bank  of  ingland  (Law  Courts  P*y*We. 
Branch),  upon  receivable   orders   to  be  obtained  in  the 
Admiralty  Registry. 

This  Rule  u  new.    See  Rule  81. 

*20.  Money  paid   into   Court  in  an  Admiralty   action  Judge** 
shall  not  be  paid  out  of  Court  except  in  pursuance  of  an  **"^ 
order  of  the  Court  or  a  judge.  ^' 

This  Rvle  ia  new. 

♦21.  A  solicitor  desiring  to  prevent   the   payment  of  Caveat 
money  out  of  Court  in  an  Admiralty  action  shall  file  a  S^^'®"' 
notice,  and  thereupon  a  caveat  shall  be  entered  in  a  book 
to  be  kept  in  the  Admiralty  Registry  called  the  "  Caveat 
Payment  Book." 

Thii  Rule  it  new. 


ORDER    XXIII.  Order 

•  XXIII. 


Reply  and  Subsequent  Pleadings. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  in  Admi-  Keply. 
ralty  actions  vnthin  six  days,  arid  in  oilier  actions  within  I'ime  for 
twenty-one  days^  after  the  defence   or  the   last   of  the  delivery. 
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xxin. 


defences  shall  have  been  delivered,  unless  the  time  shall 
be  extended  by  the  Court  or  a  judga 

Formerly  "three  weeks.*'  J.  A,,  O.  24,  r.  1.  See  p.  140.  As 
to  when  pleaded  after  time,  see  pp.  141  and  142. 

2.  No  pleading  subsequent  to  reply  other  than  a  joinder 
of  issue  shall  be  pleaded  without  leave  of  the  Court  or  a 
judge,  and  then  shall  be  pleaded  only  upon  such  terms  as 
the  Court  or  judge  shall  think  fit. 

J.  A.,  O.  24,  r.  2. 

3.  Subject  to  the  last  preceding  Rule,  every  pleading 
subsequent  to  reply  shall  be  delivered  within  four  days 
after  the  delivery  of  the  previous  pleading,  unless  the 
time  shall  be  extended  by  the  Court  or  a  judge. 

J.  A.,  O.  24,  r.  3. 

♦4.  Where  a  counterclaim  is  pleaded,  a  reply  thereto 
shall  be  subject  to  the  Rules  applicable  to  statements  of 
defence. 

ThU  Rule  U  new.    See  pp.  140  and  141.    See  0.  19,  r.  8. 

5.  As  soon  as  any  party  has  joined  issue  upon  the  pre- 
ceding pleading  of  the  opposite  party  simply  without 
adding  any  further  or  other  pleading  thereto,  or  hus  madf* 
default  as  mentioned  in  Order  27,  Rule  13,  the  pleadings 

pleadings,   as  between  such  parties  shall  be  deemed  to  be  closed. 

J.  A.,  O.  25.     See  p.  139. 

6.  No  new  assignment  shall  be  necessary  or  usetl. 
But  everything  which  was  formerly  alleged  by  way  of 
new  assignment  may  hereafter  be  introduced  by  amend- 
ment  of  the  statement  of  claim,  or  by  way  of  reply. 

J.  A.,  0. 19,  r.  14.    Day's  C.  L.  P.  Act,  ed-  2,  p.  76. 


Sub- 
sequent 
pleadings. 

Leave. 


Sub- 
sequent 
pleadings. 

Time  for 
delivery. 

Counter- 
claim. 


Joinder  of 
issue. 

Close  of 


No  new 

assifip- 

ment. 


^l\  ORDER    XXIV. 

MATTERa  ARI8IN0   PEXDIMO   THE   ACTION. 

Fresh  1.  Any  ground  of  defence  which  has  arisen  after  action 

ground  of  brought,  but  before  the  defendant  has  delivered  his  state- 

cUim^or  "^^'"'  ^^  defence,  and  before  the  time  limited  for  his  doing 

counter-  ^  ^^  expired,  may  be  raised   by  the  defendant  in  his 

«u;,«  statement  of  defence,  either  alone  or  together  with  other 
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grounds  of  defence.    And  if,  after  a  statement  of  defence     ~SL 

has  been  delivered,  any  ground  of  defence  arises  to  any  j '_ 

set-off  or  counterclaim  alleged  tlierein  by  the  defendant, 
it  may  be  raised  by  the  plaintiff  in  his  reply,  either  alone 
or  together  with  any  other  ground  of  reply. 

J.  A.,  O.  20,  r.  1.     Toke  v.  Andrews,  8  Q.  B.  D.  428. 

2.  Where    any    ground    of    defence   arises  after  the  After  deli- 
defendant  has  delivered  a  statement  of  defence,  or  after  J^^ement 
the    time    limited    for    his  doing    so    has  expired,  the  ^f  defence, 
defendant  may,  and  where  any  ground  of  defence  to  any 

set-off  or  counterclaim  arises  after  reply,  or  after  the  time 
limited  for  delivering  a  reply,  bas  expired,  the  plaintiff 
may,  within  eight  days  after  such  ground  of  defence  has 
arisen,  or  at  any  subsequent  time  by  leave  of  the  Court 
or  a  judge,  deliver  a  further  defence  or  further  reply  as 
the  case  may  be,  setting  forth  the  same. 

J.  A.,  O.  20,  r.  2.    See  pp.  128  and  137. 

3.  Whenever    any    defendant,    in    his    statement  of  Confe*- 
defence,  or  in  any  further  statement  of  defence  as  in  the  ■^^'^  ^^ 
last  Rule  mentioned,  alleges  any  ground  of  defence  which      ®°^®' 
has  arisen  after  the  commencement. of    the   action,  the 
plaintiff  may  deliver  a  confession  of  such  defence  (which 
confession  may  be  in   the  Form  'No,  5  in  Appendix  B., 

with  such  variations  as  circumstances  may  require),  and  Judgment 
may  thereupon  sign  judgment  for  his  costs  up  to  the  time  ^^^  oosta. 
of  the  pleading  of  such  defence,  unless  the  Court  or  a 
judge  shall,  either  before  or  after  the  delivery  of  such 
confession,  otherwise  order. 

J.  A.,  0.  20,  r.  8.    Fotter  ▼.  Gamgee,  1  Q.  B.  D.  666. 


ORDER  XXV.  Order 

Frocebdinos  in  lieu  of  Dekurreb. 


*1 .  No  demurrer  shall  he  allowed.  Demurrer 

An  important  change  is  here  introduced,  see  p.  152,  et  seq. 

•2.  Any  party  shall  be  entitled  to  raise  by  his  pleading  Point  of 
any  jwint  of  law,  and  any  point  so  raised  shall  be  disposed  law  may  be 
of  by  the  judge  who  tries  the  cause  at  or  after  the  trial,  ™"*«d. 
provided  that  by  consent  of  the  parties,  or  by  order  of  the 
Court  or  a  judge  on  the  application  of  either  party,  the 
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same  may  be  set  down  for  hearing  and  disposed  of  at  any 
time  before  the  trial 

*3.  If,  in  the  opinion  of  the  Court  or  a  judge,  the  de- 
cision of  such  point  of  law  substantially  disposes  of  the 
whole  action,  or  of  any  distinct  cause  of  action,  ground  of 
defence,  set-off,  counterclaim,  or  reply  therein,  the  Court 
or  judge  may  thereupon  dismiss  the  action  or  make  such 
other  order  therein  as  may  be  just. 

*4.  The  Court  or  a  judge  may  order  any  pleading  to 
be  stmck  out,  on  the  ground  that  it  discloses  no  reasonable 
cause  of  action  or  answer,  and  in  any  such  case  or  in  case 
of  the  action  or  defence  being  shown  by  the  pleiidings  to 
be  frivolous  or  vexatious,  the  Court  or  a  judge  may  order 
the  action  to  be  stayed  or  dismissed,  or  judgment  to  be 
entered  accordingly,  as  may  be  just 

Cf.  0.  19,  r.  27. 

•6.  No  action  or  proceeding  shall  be  open  to  objection, 
on  the  ground  that  a  merely  declaratory  judgment  or  order 
is  sought  thereby,  and  the  Court  may  make  binding  de- 
clarations of  right,  whether  any  consequential  relief  is  or 
could  be  claimed  or  not. 

RuUi  1 — 5  indwrive  are  new,    Ch.  Pro.  Act,  1852,  s.  50. 


O'd"  ORDER  XXVI. 

XZYL 

Discontinuance. 

Before  1  •  The  plaintiff  may,  at  any  time  before  receipt  of  the 

receipt  of^  defendant's  defence,  or  after  the  receipt  thereof  before 
defence,      taking  any  other  proceeding  in  the  action  (save  any  inter- 
locutory application),  by  notice  in  writing,  wholly  dis- 
continue his  action  against  all  or  any  of  the  defendants  or 
withdraw  any  part  or  parts  of  his  alleged  cause  of  com- 
plaint, and  thereupon  he  shall  pay  such  defendant's  costs 
of  the  action,  or,  if  the  action  be  not  wholly  discontinued, 
Qq^^        the  costs  occasioned  by  the  matter  so  withdrawn.     Such 
costs  shall  be  taxed,  and  such  discontinuance  or  witli- 
drawal,  as  the  case  may  be,  shall  not  be  a  defence  to  any 
By  leave,    subsequent  action.     Save  as  in  this  Rule  otherwise  pro- 
vided, it  shall  not  be  competent  for  the  plaintiff  to  with- 
draw the  record  or  discontinue  the  action  without  leave  of 
the  Court  or  a  judge,  but  the  Court  or  a  judge  may  before, 
or  at,  or  after  the  hearing  or  trial,  upon  such  terms  as  to 
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costs,  and  as  to  any  other  action,  and  otherwise,  as  may     2lJS^ 
he  just,  order  the  action  to  be  discontinued,  or  any  part  of 


the  alleged  cause  of  complaint  to  be  struck  out.     The  Defence 
Court  or  a  judge  may,  in  like  manner,  and  with  the  like  or  oounter- 
discretion  as  to  terms,  uj)on  the  application  of  a  defendant,  ^*™  ""^^ 
order  the  whole  or  any  part  of  his  alleged  grounds  of  ^^'''**^ 
defence  or  counterclaim  to  be  withdrawn  or  struck  out, 
but  it  shall  not  be  competent  to  a  defendant  to  withdraw 
his  defence,  or  any  part  thereof,  without  such  leave. 

J.  A.,  O.  23,  r.  1.     Vavasteur  v.  Krupp,  15  Ch.  D.  474. 

2.  When  a  cause  has  been  entered  for  trial,  it  may  be  ^7  ^^^' 
withdrawn  by  either  plaintiff   or  defendant,  upon  pro-  "*"*' 
ducing  to  the  proper  officer  a  consent  in  writing,  signed  by 

the  parties. 

J.  A.,  O.  23,  r.  2.    See  0.  21,  r.  16L 

3.  Afif/  defendant  may  enter  judgment  for  the  costs  of  Judgment 
t?ie  action,  if  it  is  wholly  discontinued  against  him,  or  for  ^^^  <^^^- 
the  costs  occasioned  by  the  matter  withdrawn,  if  the  action 

be  not  wholly  discontinued,  in  ease  stick  respective  costs 
are  not  paid  within  four  days  after  taxation, 

J.  A.,  O.  23,  r.  2a.     BoUon  v.  BclUon,  3  Ch.  D.  276. 

*4.  If  any  subsequent  action  shall  be  brought  before  Sub- 
payment  of  the  costs  of  a  discontinued  action,  for  the  sequent 
same,  or  substantially  the  same,  cause  of  action,  the  Court  b^^JJ^y^^ 
or  a  judge  may,  if  they  or  he  think  fit,  order  a  stay  of  if  ooets 
such  subsequent  action,  until  such  costs  shall  have  been  unpaid, 
paid. 

Thu  it  a  new  Bvle,    See  Daniel,  p.  568. 


ORDER  XXVIL  Order 

zxvn. 

Default  of  Pleadikq. 

1.  If  the  plaintiff,  being  bound  to  deliver  a  statement  Claim  not 
of  claim,  does  not  deliver  the  same  within  the  time  allowed  delivered 
for  that  purpose,  the  defendant  may,  at  the  expiration  of  ^  **™*' 
that  time,  apply  to  the  Court  or  a  judge  to  dismiss  the 
action  with  costs,  for  want  of  prosecution ;  and  on  the 
hearing  of  such  application  the  Court  or  judge  may,  if  no 
statement  of  claim  shall  have  been  delivered,  order  the 
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Order     action  to  be  dismissed  accordingly,  or  may  make  such 
XXvir.    other  oixler  on  such  terms  as  the  Court  or  judge  shall 
think  just. 

J.  A.,  O.  29,  r.  1.    See  p.  141.    Lunuden  v.  Winter,  8  Q.  B.  D. 
650. 

2.  If  the  plaintiffs  claim  be  only  for  a  debt  or  liqui- 
dated deman<i,  and  the  defendant  does  not,  within  the 
time  allowed  for  that  purpose,  deliver  a  defence,  the  plain- 
tiff may,  at  the  expiration  of  such  time,  enter  final  judg- 
ment for  the  amount  claimed,  with  costs. 

J.  A.,  O.  29,  r.  2.     Dix  v.  Groom,  5  Ex.  D.  91. 

Where  one      3,  "WHien  in  any  such  action  as  in  the  last  preceding 

defendants  ^^'^®  mentioned  there  are  several  defendants,  if  one  of 

makes  de-  them  make  default  as  mentioned  in  the  last  preceding 

fault.  Kule,  the  plaintiff  may  enter  final  judgment  against  the 

defendant  so  making  default,  and  issue  execution  upon 

such  judgment  without  prejudice  to  his  right  to  proceed 

with  his  action  against  the  other  defendants. 

J  A.,  O.  2S,  r.  3.     See  0.  21. 

4.  If  the  plaintiffs  claim  be  for  detention  of  goods  and 
pecuniary  damages,  or  either  of  them,  and  the  defendant 
or  all  the  defendants,  if  more  than  one,  make  default  as 
mentioned  in  Kule  2,  the  plaintiff  may  enter  an  inter- 
locutory judgment  against  the  defendant  or  defendants, 
and  a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the 
goods,  and  the  damages,  or  the  damages  only,  as  the  case 
may  be.  But  the  Court  or  a  judge  may  order  that, 
instead  of  a  writ  of  inquiry,  the  value  and  amount  of 
damages,  or  either  of  them,  shall  be  ascertained  in  any 
way  which  the  Court  or  judge  may  direct 

J.  A.,  O.  29,  r.  4. 

Where  5,  When  in  any  such  action  as  in  Rule  4  mentioned 

J^5!!^i_  there  are  several  defendants,  if  one  or  more  of  them  make 
default  as  mentioned  in  Rule  2,  the  plaintiff  may  enter  an 
interlocutory  judgment  against  the  defendant  or  defen- 
dants so  making  default,  and  proceed  with  his  action 
against  the  others.  And  in  such  case  the  value  and 
amount  of  damages  against  the  defendant  making  defaidt 
shall  be  assessed  at  the  same  time  with  the  trial  of  the 
action  or  issues  therein  against  the  other  defendants,, 
unless  the  Court  or  a  judge  shall  otherwise  direct. 


Where 
elaim  for 

foods  or 
amagea. 


fendants. 


J.  A.,  O.  29,  r.  6. 
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6.  If  the  plaiRtifTs  claim  be  for  a  debt  or  liquidated    SHHS^^ 
demand,  and  also  for  detention  of  goods  and  pecuniary 


damages,  or  pecuniary  damages  only,  and  any  defendant  where 
make  default  as  mentioned  in  Kule  2,  the  plaintiff  may  claim  for 
enter  final  judgment  for  the  debt  or  liquidated  demand,  debt  or 
and  also  enter  interlocutory  judgment  for  the  value  of  the  d*'"*^®*- 
goods  and  the  damages,  or  the  damages  only,  as  the  case 
may  be,  and  proceed  as  mentioned  in  Kules  4  and  5. 

J.  A.,  O.  29,  r.  6. 

7.  In  an  action  for  the  recovery  of  land,  if  the  defen-  For  re- 
dant  makes  default  as  mentioned  in  Rule  2,  the  plaintiff  ©oveiy  of 
may  enter  a  judgment  that   the   person  whose  title  is      ^ 
asserted  in  the  writ  of  summons  shall  recover  possession 

of  the  land^  with  his  costs. 

J.  A.,  O.  29,  r.  7.    See  Role  8. 

8.  Where  the  plaintiff  has  endorsed  a  claim  for  mesne  Recovery 
profits,  arrears  of  rent,  or  double  value  in  respect  of  the  of  l»nd 
premises  claimed  or  any  part  of  them,  or  damages  for  5^a<^et. 
breach  of  contract  upon  a  writ  for  the  recovery  of  land,  if         ® 
the  defendant  makes  default  as  mentioned  in  Rule  2,  or 

if  there  be  more  than  one  defendant,  some  or  one  of  the 
defendants  make  such  default,  the  plaintiff  may  enter 
judgment  against  the  defaulting  defendant  or  defendants 
and  proceed  as  mentioned  in  Rules  4  and  5. 

J.  A.,  O.  29,  r.  8. 

*9.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated  CUim  for 
demand,  the  detention  of  goods  and  pecuniary  damages,  ^®^  ^ 
or  for  any  of  such  matters,  or  for  the  recovery  of  land, 
and  the  defendant  delivers  a  defence,  which  purports  to 
offer  an  answer  to  part  only  of  the  plaintiff's  alleged  cause 
of  action,  the  plaintiff  may  by  leave  of  the  Court  or  a 
judge  enter  judgment,  final  or  interlocutory,  as  the  case  Judgment, 
may   be,   for  the   part  unanswered ;   provided  that  the 
unanswered  part  consists  of  a  separate  cause  of  action,  or 
is  severable  fix)m  the  rest,  as  in  the  case  of  part  of  a  debt 
or  liquidated  demand :  provided  also  that,  where  there  is 
a  counterclaim,  execution  on  any  such  judgment  as  above 
mentioned  in  respect  of  the  plaintiff's  claim  shall  not  issue 
without  leave  of  the  Court  or  a  judge. 

Thu  Rule  is  new, 

10.  In  Probate  actions,  if  any  defendant  make  default  In  Probate 
QQ  actions. 
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in  filing  and  delivering  a  defence,  the  action  may  proceed, 
notwithstanding  such  default. 
J.  A.,  O.  29,  r.  9. 

11.  In  all  other  actions  than  those  in  the  preceding 
Rules  of  this  Onler  mentioned,  if  the  defendant  makes 
default  in  delivering  a  defence,  the  plaintiff  may  set  down 
the  action  on  motion  for  judgment,  and  such  judgment 
shall  be  given  as  upon  the  statement  of  claim  the  Court  or 
a  judge  shall  consider  the  plaintiff  to  be  entitled  to. 

J.  A.,  O.  29,  r.  10.    As  to  extension  of  time,  see  p.  142. 

12.  Where,  in  any  such  action  as  mentioned  in  the  last 
preceding  Rule,  there  are  several  defendants,  then,  if  one 
of  such  defendants  make  such  default  as  aforesaid,  the 
plaintiff  may  either  (if  the  cause  of  action  is  severable) 
set  down  the  action  at  once  on  motion  for  judgment 
against  the  defendant  so  making  default,  or  may  set  it 
down  against  him  at  the  time  when  it  is  entered  for  trial 
or  set  down  on  motion  for  judgment  against  the  other 
defendants. 

J.  A.,  O.  29,  r.  11. 

13.  If  the  plaintiff  does  not  deliver  a  reply,  or  any 
party  does  not  deliver  any  subsequent  pleading  within  the 
period  allowed  for  that  purpose,  the  pleadings  shall  be 
deemed  to  be  closed  at  the  expiration  of  that  period,  and 
all  the  material  statements  of  fact  in  the  pleading  last 
delivered  shall  be  deemed  to  have  been  denied  and  put  in 
issue. 

J.  A-,  O.  29,  r.  12.     LiUon  v.  Litton,  8  Ch.  D.  798. 

14.  In  any  case  in  which  issues  arise  in  an  action  other 
than  between  plaintiff  and  defendant,  if  any  party  to  any 
such  issue  makes  default  in  delivering  any  pleading,  the 
opposite  party  may  apply  to  the  Court  or  a  judge  for  such 
judgment,  if  any,  as  upon  the  pleadings  he  may  appear  to 
be  entitled  to.  And  the  Court  or  judge  may  order  judg- 
ment to  be  entered  accordingly,  or  may  make  such  other 
order  as  may  be  necessary  to  do  complete  justice  between 
the  parties. 

J.  A.,  O.  29,  r.  13. 

15.  Any  judgment  by  default,  whether  under  this 
Order  or  under  any  other  of  these  Rules,  may  be  set  aside 
by  the  Court  or  a  judge,  upon  such  terms  as  to  costs  or 
otherwise  as  such  Court  or  judge  may  think  fit. 

J.  A.,  0.  29,  r.  14.    AUvoood  v.  Chichftter,  3  Q.  B.  D.  722,  C.  A. 
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ORDER  XXVIII.  Order 

XXYIII. 


Amendment. 

1.  The  Court  or  a  judge  may,  at  any  stage  of  the  pro-  Leave  for. 
ceedings,  allow  either  pwty  to  amend  his  indoraenient  or 
pleadingsy  in  such  manner  and  on  such  terms  as  may  be 

just,  and  all  such  amendments  shall  be  made  as  may  be  object  of. 

necessary  for  the  purpose  of  determining  the  real  questions 

in  controversy  between  the  parties. 

J.  A.,  O.  27,  r.  1.  The  clAuae  in  thia  Rule  as  to  striking  out 
■candalouB  and  embarrassing  matter  is  here  ou.itted.  See  p.  83,  and 
ChuUsrfidd  Co.  v.  Black,  25  W.  R.  409. 

2.  The  plaintiff  may,  without  any  leave,  amend  his  By  plain- 
statement  of  claim,  wliether  indorsed  on  the  writ  or  noty  tiff  when 
once  at  any  time  before  the  expiration  of  the  time  limited  j"*l>out 
for  reply  and  before  replying,  or,  where  no   defence  is 
delivered,  at  any  time  before  the  expiration  of  four  weeks 

from  the  appearance  of  the  defendant  who  shall  have  last 

appeared. 

Of.  O.  16,  r.  13.  J.  A.,  O.  27,  r.  2.  The  Judicature  Act  intro- 
duoed  amendment  by  the  plaiutiff  without  leave  at  Common  Law. 
As  to  amendment  of  defence,  see  next  Rule,  and  Boddy  v.  WaH^  7 
Ch.  D.  164. 

3.  A  defendant  who  has  set  up  any  counterclaim  or  set-  By  de- 

off  may,  without  any  leave,  amend  such   counterclaim  fendant. 

or  set-olf  at  any  time  before  the  expiration  of  the  time 

allowed  him  for  answering  the  reply   and  before   such 

afiswer,  or  in  case  there  be  no  reply  then  at  any  time 

before  the  expiration  of  twenty -eight  days  from  defence. 

J.  A.,  O.  27,  r.  3.  As  to  the  amendment  of  the  defence,  see  \  p. 
125  and  127. 

4.  Where  any  party  has  amended  his  pleading  under  When 
either  of  the  last  two  preceding  Rules,  the  opposite  party  amend- 
may,  within  eight  days  after  the  delivery  to  him  o-f  the  ™i?"*l^"' 
amended  pleading,  apply  to  the  Court  or  a  judge  to  dis- 
allow the  amendment,  or  any  part  thereof,  and  the  Court 

or  judge  may,  if  satisfied  that  the  justice  of  'the  case 
requires  it,  disallow  the  same,  or  allow  it  subject  to  such 
terms  as  to  costs  or  otherwise  as  may  be  just. 
J.  A.,  O.  27,  r.  4.    See  p.  141. 

5.  Where  any  party  has  amended  lus  pleading  under  Of  opposite 
Rules  2  or  3,  the  opposite  party  shall  plead  lo  the  amended  p&rty* 
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^W'Jf     pleading,  or  amend  his  pleading,  within  the  tinie  he  then 
^^^"'  has  to  plead  or  within  eight  days  from  the  delivery  of  the 


Leave  in 

other 

cases. 


Failure  to 
amend. 

Time. 


Time  for.  amendment,  whichever  shall  last  expire  ;  ♦and  in  case  the 
opposite  party  has  pleaded  before  the  delivery  of  the 
If  he  does  amendment,  and  does  not  plead  again  or  amend  within 
not  plead  ti^e  time  above  mentioned,  he  shall  be  deemed  to  rely 
or  amend.   ^^  j^^  original  pleading  in  answer  to  such  amendment 

J.  A.,  O.  27,  r.  5.  Uuder  the  old  Rule  leave  to  plead  or  amend 
was  necessary  within  such  time  and  on  such  terms  as  was  just  Tkt 
latter  dauae  is  netc. 

6.  In  all  cases  not  provided  for  by  the  preceding  Hules 
of  this  Order,  application  for  leave  to  amend  may  be 
made  by  either  party  to  the  Court  or  a  judge  or  to  the 
judge  at  the  trial  of  the  action,  and  such  amendment  may 
be  allowed  upon  such  terms  as  to  costs  or  otherwise  as 
may  be  just. 

J.  A.,  O.  27,  r.  6.  This  includes  an  application  for  the  amend- 
ment of  the  writ     See  pp.  82  and  117. 

7.  If  a  party  who  has  obtained  an  order  for  leave  to 
amend  does  not  amend  accordingly  within  the  time  limiteil 
for  that  purpose  by  the  order,  or  if  no  time  is  thereby 
limited,  then  within  fourteen  days  from  the  date  of  the 
order,  such  order  to  amend  shall,  on  the  expiration  of 
such  limited  time  as  aforesaid,  or  of  such  fourteen  days,  as 
the  case  may  be,  become  ipso  facto  void,  unless  tlie  time 
is  extended  by  the  Court  or  a  judge. 

J.  A.,  O.  27,  r.  7. 

When  to  8.  An  indorsement  or  pleading  may  bo  amended  by 
be  printed,  ^jvritten  alterations  in  the  copy  which  has  been  delivered, 
and  by  additions  on  paper  to  be  interleaved  therewith  if 
necessary,  unless  the  amendments  require  the  insertion  of 
more  than  144  words  in  any  one  place,  or  are  so  numerous 
or  of  such  a  nature  that  the  making  them  in  writing  m  ould 
render  the  doctimeyit  difficult  or  inconvenient  to  read,  in 
either  of  which  cases  the  amendment  must  be  made  by 
delivering  a  print  of  the  document  as  amended. 

J.  A.,  O.  27,  r,  8 ;  and  see  0.  19,  r.  9. 

9.  Whenever  any  indorsement  or  pleading  is  amended, 
the  same,  when  amended,  shall  be  marked  with  the  date 
of  the  order,  if  any,  under  which  the  same  is  so  amended, 
and  of  the  day  on  which  such  amendment  is  made,  in 
maimer  following,  viz. :  *'  Amended         .         .         day  of 

92 


Amended 
docu- 
ments. 

How 


RtXLES  OF  THE  SUPREME  COURT. 

pursuant  to  order  of  .  dated     ^Mxt 

the         .         .         of  .  .»  _^^^.^' 

.T.  A.,  O.  27,  r.  9.    See  p.  141. 

10.  Whenever  any  indorsement  or  pleading  is  amended,  Deliveiy 
such  amended  document  shall  be  delivered  to  the  opposite  o^* 
party  within  the  time  allowed  for  amendmg  the  same. 
J.  A.,  O.  27,  r.  10. 

*11.  Clerical  mistakes  in  judgments  or  orders,  or  errors  Clerical 
arising  therein  from  any  accidental  slip  o&  omission,  may  erropB,  &c. 
at  any  time  be  corrected  by  the  Court  or  a  judge  on  motion 
or  summons  without  an  appeal 

This  Rule,  VfhUh  u  most  utteful,  is  new.    Ch.  Fund  Rules,  ISii,  16. 

♦12.  The  Court  or  a  judge  may  at  any  time,  and  on  such  Eirora  in 
tenns  as  to  costs  or  otherwise  as  the  Court  or  judge  may  P«>c««d- 
think  just,  amend  any  defect  or  error  in  atiy  proceedings,  *"^* 
and  all  necessary  amendments  shall  be  made  for  the  pur- 
pose of  determining  the  real  question  or  issue  raised  by  or 
depending  on  the  proceedings. 

This  Ride,  which  is  new,  is  a  devdopmerU  o/  R.  1  and  R.  11.  Cf . 
0.  70. 

*13,  The  costs  of  and  occasioned  by  any  amendment  Costs  of. 

made  pursuant  to  Eules  2  and  3  of  this  Order  shall  be 

borne  by  the  party  making  the  same,  unless  the  Court  or 

a  judge  shall  otherwise  order. 

0.  65,  r.  87  (81  and  82).  This  Rule  also  is  new.  It  merely  con- 
tains an  express  direction  that  what  has  been  hitherto  the  unwritten 
practice  shall  be  unaltered. 


♦ORDER  XXDL  Order 

Releases  in  Admiraltt  Actions. 


1.  Property  arrested  by  warrant  shall  only  be  released 
under  the  authority  of  an  instrument  issued  from  the 
Registry,  to  be  called  a  release. 

2.  A  solicitor,  at  whose  instance  any  property  has  been 
arrested,  may,  before  an  appearance  has  been  entered, 
obtain  the  release  thereof  by  filing  a  notice  that  he  with- 
draws the  warrant. 

3.  A  solicitor  may  obtain  the  release  of  any  property  by 
paying  into  the  Registry  the  sum  in  respect  of  which  the 
action  has  been  commenced. 
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^55*J5  4«  Cargo,  arrested  for  freight  only,  may  be  released  by 

filing  an  affidavit  as  to  the  value  of  the  freight,  and  by 
'  paying  the  aiii«)unt  of  the  freight  into  the  Registry,  or  by 
Batinfying  the  judge  that  it  has  already  been  paid. 

5.  In  an  action  of  salvage,  the  value  of  the  property 
under  arrest  shall  be  agreed,  or  an  afRilavit  of  value  filed, 
before  the  property  is  released,  unless  the  Court  or  a  judge 
shall  otherwise  order. 

6.  A  solicitor,  who  shall  have  filed  a  bail  bond  in  the 
sum  in  respect  of  which  the  action  has  been  commenced, 
or  paid  such  sum  into  the  Registry,  and,  if  the  action  be 
one  of  salvage,  shaU  have  also  filed  an  affidavit  as  to  tlie 
value  of  the  property  arrested,  shall  be  entitled  to  a  release 
for  the  same,  unless  there  be  a  caveat  against  the  release 
thereof  outstanding  in  the  "  Caveat  Release  Book." 

7.  The  release,  when  obtained,  shall  be  left  with  a  notice 
in  the  Registry  by  the  solicitor  taking  out  the  same,  who 
shall  also  at  the  same  time  pay  all  costs,  charges  and 
expenses  attending  the  care  and  custody  of  the  property 
whilst  under  arrest ;  and  the  property  shall  thereupon  be 
released. 

8.  A  solicitor  in  an  action,  desiring  to  prevent  the 
release  of  any  property  under  arrest,  shall  file  in  the 
Registry  a  notice,  and  thereupon  a  caveat  against  the 
release  of  the  property  shall  be  entered  in  a  book  to  be 
kept  in  the  Principal  Registry,  called  the  **  Caveat  Release 
llook." 

9.  Where  an  action  is  proceeding  in  a  District  Registry, 
the  District  Registrar  shall,  before  authorising  a  release^ 
ascertain  by  telegraph,  or  otherwise,  from  the  Principal 
Registry,  whether  or  not  any  caveat  has  been  entered 
th(»re. 

10.  A  party,  delaying  the  release  of  any  property  by  the 
entry  of  a  caveat,  sliall  be  liable  to  be  condemned  in  costs 
and  damages,  unless  he  shall  show  to  the  satisfaction  of 
the  Court  or  a  judge  good  and  sufficient  reason  for  having 
60  done. 

11.  A  party,  desiring  to  prevent  the  arrest  of  any 
property,  may  cause  a  caveat  against  the  issue  of  a  warrant 
for  the  arrest  thereof  to  be  entered  in  the  Principal 
Registry. 

12.  For  the  purpose  in  the  last  preceding  Rule  men- 
tioned, the  party  shall  cause  to  be  filed  in  the  Registry  a 
notice,  signed  by  himself  or  his  solicitor,  underU^lng  to 
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enter  an  appearance  in  any  action  that  may  be  commenced  5SJ2 
against  the  said  property,  and  to  give  bail  in  such  action 
in  a  sum  not  exceeding  an  amount  to  be  stated  in  the  ~ 
notice,  or  pay  such  sum  into  the  Registry ;  and  a  caveat 
against  the  issue  of  a  warrant  for  the  arrest  of  the  pro- 
perty shall  thereupon  be  entered  in  a  book  to  be  kept  in 
the  Registry,  called  the  "  Caveat  Warrant  Book." 

13.  Where  an  action  is  proceeding  in  a  District  Registry, 
the  District  Registrar  (unless  required  to  act  under  Rule  18 
of  this  Order)  shall,  before  issuing  a  warrant  for  the  arrest 
of  the  property,  ascertain  by  telegraph,  or  otherwise,  from 
the  Principal  Registry,  whether  or  not  any  caveat  has 
been  entered  against  the  issue  of  a  warrant  for  the  arrest 
thereof. 

14.  A  solicitor,  commencing  an  action  against  any  pro- 
perty in  respect  of  which  a  caveat  has  been  entered  in  the 
"  Caveat  Warrant  Book,"  shall  forthwith  serve  a  copy  of 
the  writ  upon  the  party  on  whose  behalf  the  caveat  has 
been  entered,  or  upon  his  solicitor. 

15.  Within  three  days  from  the  service  of  the  writ  or 
copy  thereof,  the  party  on  whose  behalf  the  caveat  has 
been  entered  shall,  if  the  sum  in  respect  of  which  the 
action  is  commenced  does  not  exceed  the  amount  for 
which  he  has  undertaken,  give  bail  in  such  sum,  or  pay 
the  same  into  the  Registry. 

16.  After  the  expiration  of  twelve  days  from  the  filing 
of  the  notice  in  Rule  12  mentioned,  if  the  party  on  whose 
behalf  the  caveat  has  been  entered  shall  not  have  given 
bail  in  such  sum,  or  paid  the  same  into  the  Registry,  the 
plaintiflTs  solicitor  may  proceed  with  the  action  by  default, 
and  on  filing  his  proofs  in  the  Registry  may  have  the  action 
placed  on  the  list  for  hearing. 

17.  If,  when  the  action  comes  before  the  judge,  he  is 
satisfied  that  the  claim  is  well  founded,  he  may  pronounce 
for  the  amount  which  appears  to  him  to  be  due,  and  may 
enforce  the  payment  thereof  by  attachment  against  the 
party  on  whose  behalf  the  caveat  has  been  entered,  and 
by  the  anrest  of  the  property,  if  it  then  be  or  thereafter 
come  within  the  jurisdiction  of  the  Court. 

18.  Nothing  in  this  Order  shall  prevent  a  solicitor  fi*om 
taking  out  a  warrant  for  the  arrest  of  any  property,  not- 
withstanding the  entry  of  a  caveat  in  the  "Caveat  Warrant 
Book ;"  but  the  party,  at  whose  instance  any  property  m 
respect  of  which  a  caveat  is  entered  shall  be  arrested,  shall 
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Order      be  liable  to  have  the  warrant  discharged  and  to  be  con- 
demned in  costs  and  damages,  unless  he  shall  show,  to  the 
~  satisfaction  of  the  judge,  good  and  sufficient  reason  for 
having  so  done. 

l%t  whole  of  ifiU  Order 'is  new.     As  it  refers  onlj  to  Admiralty 
and  not  to  general  practice,  it  ia  not  annotated. 


Order  ♦ORDER  XXX. 

xzx. 

Summons  for  Directions. 

One  may         *1.  In  every  cause  or  matter  one  general  summons  for 
be  taken     directions  may  be  taken  out  at  any  time  by  any  party  with 
^^It^  *°y  respect  to  the  following  matters  and  proceedings  :   par- 
^  tn   h  t  ticulars  of  claim  defence  or  reply,  statement  of  special 
case,  discovery   (including  interrogatories),   commissions 
and  examinations  of  witnesses,  mode  of  trial  (including 
proceedings  in  lieu  of  demurrer^  trial  on  motion  for  judg- 
ment and  reference),  place  of  trial,  .and  any  other  viatter 
or  proceeding  in  the  cause  or  matter  previous  to  trial. 

See  Solra*.  J.,  July  28,  1883,  p.  646,  as  to  the  general  tcheme  of 
the  summons  for  directions. 

A  four  day  ♦2.  Such  summons  for  directions  shall  be  a  summons 
summons,   returnable  in  not  less  than  four  days,  in  the  Form  No.  3 

in  Appendix  K.,  with  such  variations  as  circumstances 
On  whom  may  require,  and  shall  be  addressed  to  and  served  upon 
to  be  all  such  parties  to  the  cause  or  matter  as  may  be  affected 

served.  thereby.  The  applicant  shallf  so  far  as  practicable,  in- 
To  contain  elude  in  the  summons  all  or  as  many  of  the  above- 
®J[®^.**'*"*^  mentioned  matters  and  proceedings  as,  having  regard  to 
able.  ^^      ^^®  nature  of  the  cause  or  matter,  can  conveniently  be 

dealt  with  by  the  order  and  directions  of  the  Court  or 
Any  re-  judge.  Upon  the  hearing  of  the  summons,  any  parly  to 
spondent  whom  the  summons  is  addressed  shall  be  at  liberty  to  apply 
J»*y  "k  for  any  order  or  directions  as  to  any  of  the  above- 
Q^l^J  mentioned  matters  or  proceedings  which  he  may  desire, 
Any  Older  ^^^  thereupon,  after  giving  notice  to  such  parties  (if  any) 
made  on  ^  the  Court  or  judge  may  direct,  any  order  may  be  made, 
notice.        and  all  necessary  directions  given,  as  to  all  or  any  of  such 

matters  and  proceedings  as  may  be  just,  whether  applied  for 

or  not :    such  order  shall  be  in  the  Form  No.  4  in 
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Appendix  K.,  with  such  variations  as  circumstances  may     Order 
require.  ^^^ 

The  order  referred  to  appears  to  go  beyond  the  mle,  »nd  impliedly 
points  to  many  adjoummentH  of  this  summons.  The  words  *'  any 
order  on  any  other  matter  or  proceeding  in  the  cause  or  matter 
previous  to  trial "  are  vory  wide. 

*3.  If,  upon  any  other  application  as  to  any  of  the  above  Costs  of 
mentioned  matters  or  proceedings^  it  shall  appear  to  the  J^p^pn.^*^ 
Court  or  judge  that  the  application  is  one  that  could  and  tion  upon 
ought  to  have  been  included  in  or  made  upon  the  general  similar 
summons  for  directions,  such  application  shall  be  granted  n»»tter» 
only  at  the  costs  of  the  party  making  the  same.  ^^u<f 

This  Rule  refers  to  the  application  of  the  respondents  as  well  as  to 
that  of  the  party  actually  tnJcing  out  the  summons  for  directions. 
See  AUen's  Forms  of  Endorsement    0.  65,  r.  11. 


ORDER   XXXI.  Order 

XXXI. 

Discovery  and  Ixspection.  ' 

1.  In  any  action  where  relief  by  way  of  damages  or  Interroga 
otherwise  is  sought  on  the  ground  of  fraud  or  breach  of^^^- 
trusty  the  plaintiff  may  at  any  time  after  delivering  his  Time  for 
statement  of  claim,  and  a  defendant  may  at  or  after  the 
time  of  delivering  his  defence^  without  any  order  for  that 
purpose,  and  in  every  other  cause  or  matter  the  plaintiff 
or  defendant  may  by  leave  of  the  Court  or  a  judge,  deliver  When 
interrogatories   in   writing  for  the   examination  of  the  l^i^ve 
opposite  parties,  or  any  one  or  more  of  such  parties,  and  S*^**"*,*?!; 
such  interrogatories  when  delivered  shall  have  a  note  at    *^  ^* 
the  foot  thereof,  stating  which  of  such  interrogatories  each 
of  such  persons  is  required  to  answer  :   Provided  that  no 
party  shall  deliver  more  than  one  set  of  interrogatories  to 
the  same  party  without  an  order  for  that  purpose  :  Pro-  What  they 
vided  also  that  interrogatories  which  do  not  relate  to  any  ™fy  ^^' 
f natters  in  question  in  the  cause  or  matter  shall  be  deern^  S^'   tor 
irrelevant^  nottoith standing  that  they  might  be  admissible       ^' 
on  the  oral  cross-examination  of  a  witness. 

J.  A.,  O.  81,  IT.  1  and  5.    See  p.  179. 

(1)  Leave  is  now  necessary  in  all  actions,  except  for  fraud  or 
breach  of  trust,  and  (2)  irrelevant  interrogatories  are  to  be  excluded 
altogether.  As  to  what  are  irrelevant,  reported  cases  can  alone  give  a 
correct  line  to.  Cf.  C.  L.  P.  Act,  1854,  ss.  51  and  52.  The  Rule  is 
naoft  important. 
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tions and 
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to  indi- 
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Setting 
aside. 


Time  of 


*2.  la  deciding  upon  any  application  for  leave  to 
exhibit  interrogatories,  the  Court  or  judge  shall  take  into 
account  any  offer  which  may  be  made  by  the  party  sought 
to  be  interrogated,  to  deliver  particulais,  or  to  ma^e 
admissions,  or  to  produc^e  documents  relating  to  the 
matter  in  question^  or  any  of  them. 

By  the  jadicioos  use  of  this  Rule  a  party  may  often  get  the  appli- 
cation of  his  opponent  to  exhibit  inteirogatories  refused. 

3.  In  adjusting  the  costs  of  the  cause  or  matter  inquiry 
shall  at  the  instance  of  any  party  be  made  into  the  pro- 
priety of  exhibiting  such  interrogatories,  and  if  it  is  the 
opinion  of  the  taxing  officer  or  of  the  Court  or  judge, 
either  toiih  or  mthout  an  application  for  inquiry^  that 
such  interrogatories  have  been  exhibited  unreasonably, 
vexatiously,  or  at  improper  length,  the  costs  occasioned  by 
the  said  interrogatories  and  the  answers  tliereto  shall  be 
paid  in  any  event  by  the  party  in  fault 

J.  A.,  O.  81,  r.  2 ;  cf.  Costs,  r.  18.    0.  65,  r.  11. 

4.  Interrogatories  shall  be  in  the  Form  Ko.  6  in 
Appendix  B.,  with  such  variations  as  circumstances  may 
require. 

5.  If  any  party  to  a  cause  or  matter  be  a  body  cor- 
porate or  a  joint  stock  company,  whether  incorporated  or 
not,  or  any  other  body  of  persons,  empowered  by  law  to 
sue  or  be  sued,  whether  in  its  own  name  or  in  the  name  of 
any  officer  or  other  person,  any  opposite  party  may  apply 
for  an  order  allowing  him  to  deliver  interrogatories  to  any 
member  or  officer  of  siich  corporation,  company,  or  body, 
and  an  order  may  be  made  accordingly. 

J.  A.,  O.  81,  r.  4;  C.  L.  P.  Act,  1854,  s.  51.  See  pp.  173,  175, 
and  Mayor  of  Swansea  y.  Qaick^  5  C.  P.  D.  106.  See  Morgan,  p.  515. 

6.  Any  objection  to  answering  any  one  or  more  of 
several  interrogatories  on  the  ground  that  it  or  they  is  or 
are  scandalous  or  irrelevant,  or  not  bon&  fide  for  the  pur- 
pose of  the  cause  or  matter,  or  that  the  matters  inquired 
into  are  not  sufficiently  material  at  that  stage,  or  on  any 
other  ground,  may  be  taken  in  the  affidavit  in  answer. 

J.  A.,  O.  81,  r.  5a  ;  see  p.  195. 

7.  Any  interrogatories  may  be  set  aside  on  the  ground 
that  they  have  been  exhibited  unreasonably  or  vexa- 
tiously, or  struck  out  on  the  ground  that. they  are  prolix^ 
oppressive^  unnecessary^  or  scandalous ;  and  any  applied- 
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tion  for  this  purpose  may  be  made  within  seven  days  after    ^wr 
service  of  the  interrogatories. 


J.  A.,  O.  SI,  r.  Imi.     Not  the  propriety  of  the  question  but  the  applica- 
snfiBde&cy  of  tiie  Miswer  is  the  question  to  be  decided.  tion. 

8.  Interrogatories  shall  be  answered  by  affidavit  to  be  Answer, 
filed  within  ten  days,  or  within  sacli  other  time  as  a  judge  Time, 
may  allow. 

J.  A.,  O.  81,  r.  6.     The  fiting  of  an  answer  cannot  be  delayed 
until  its  ooets  are  paid. 

9.  An  affidavit  in  answer  to  interrogatories  shall,  unless  Printing, 
otherwise  ordered  by  a  judge,  if  exceeding  ten  folios,  be 
printed  and  shall  be  in  the  Form  No.  7  in  Appendix  B. 

with  such  variations  as  circumstances  may  require. 
J.  A,  O.  31,  r.  7.    See  0.  66. 

10.  No  exceptions  shall  be  taken  to  any  affidavit  in  Sufficiency 
answer,  but  the  sufficiency  or  otherwise   of  any  such  ^^  .^^ 
affidavit  objected  to  as  insufficient  shall  be  determined  by 

the  Court  or  a  judge  on  motion  or  summons. 
J.  A,  O.  31,  r.  9  ;  see  p.  186. 

11.  If  any  person  interrogated  omits  to  answer,  or^'*^*'^®'' 
answers  insufficiently,  the  party  interrogating  may  apply  JJJJ^**' 
to  the  Court  or  a  judge  for  an  order  requiring  him  to  answer, 
answer,  or  to  answer  further,  as  the  case  may  be.     And  an  How. 
order  may  be  made  requiring  him  to  answer  or  answer 
further,  either  by  affidavit  or  by  viva  voce  examination, 

as  the  judge  may  direct 
J.  A.,  O.  31,  r.  10.     See  C.  L.  P.  Act,  1854,  s.  53. 

12.  Any  party  may,  without  filing  any  affidavit,  apply  Discovery, 
to  the  Court  or  a  judge  for  an  order  directing  any  other  ^^^^  '^''• 
party  to  any  cause  or  matter  to  make  discovery  on  oath  of 

the  documents  which  are  or  have  been  in  his  possession  or 
power,  relating  to  any  matter  in  question  therein.  *0n  General  or 
the  hearing  of  such  application  the  Court  or  judge  may  limited, 
either  refuse  or  adjourn  the  same,  if  satisfied  that  such 
discovery  is  not  necessary,  or  not  necessary  at  that  stage 
of  the  cause  or  matter,  or  make  such  order,  either  generally 
or  limited  to  certain  classes  of  documents,  as  may,  in  their 
or  his  discretion,  be  thought  fit. 

The  latter  paH  of  thU  Rule  ii  new,   J.  A.,  0.  31,  r.  12. 

13.  The  affidavit,  to  be  made  by  a  party  against  whom  '^^Y*' 
such  order  as  is  mentioned  in  the  last  preceding  Rule  has  ments. 
been  made,  shall  specify  which,  if  any,  of  the  documents 
therein  mentioned  he  objects  to  produce,  and  it  shall  be 
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Ordtr     in  the  Fonn  No.  8  in  Appendix  R,  with  such  variations 
^^^^^    as  circumstances  may  require. 

J.  A.,  O.  81,  r.  18.  See  p.  176.  Ai  toooeta  of  prolix  affidAvit, 
WaOer  v.  PooU,  21  Ch.  D.  885. 

Order  for  14.  It  shall  be  lawful  for  the  Court  or  a  judge,  at  any 
Jf*^*^"*^*  time  during  the  pendency  of  any  cause  or  matter,  to  order 
the  production  by  any  party  thereto,  upon  oath,  of  such 
of  the  documents  in  his  possession  or  power,  relating  to 
any  matter  in  question  in  such  cause  or  matter,  as  the 
Court  or  judge  shall  think  right ;  and  the  CJourt  may 
deal  with  such  documents,  wlien  produced,  in  such 
manner  as  shall  appear  just. 

J.  A,  O.  81,  r.  11.  Thifl  Rule  dealt  fint  with  the  diwloeure  by 
the  party  of  his  documents,  and,  secondly,  with  the  way  to  make 
him  show  them  afterwards. 

Inspection  15.  Every  party  to  a  cause  or  matter  shall  be  entitled, 
of  docu-  at  any  time,  by  notice  in  writing,  to  give  notice  to  any 
™*J^T®:  other  party,  in  whose  pleadings  or  affidavits  reference  is 
pleadinir^'^  made  to  any  document,  to  produce  such  document  for 
the  inspection  of  the  jmrty  giving  such  notice,  or  of  his 
solicitor,  and  to  permit  him  or  them  to  take  copies  thereof; 
and  any  party  not  complying  with  such  notice  shall  not 
afterwards  be  at  liberty  to  put  any  such  document  in 
evidence  on  his  behalf  in  such  cause  or  matter,  unless  he 
shall  satisfy  the  Court  or  a  judge  that  such  document 
relates  only  to  his  own  title,  he  being  a  defendant  to  the 
cause  or  matter,  or  that  ho  had  some  other  cause  or 
excuse  which  the  Court  or  judge  shall  deem  sufficient 
for  not  complying  with  such  notice :  *in  which  case  the 
Court  or  judge  may  allow  the  same  to  be  put  in  evidence 
on  such  terms  as  to  costs  and  otherwise  as  the  Court  or 
judge  shall  think  fit. 

J.  A.,  O.  31,  r.  14.      The  laiUr  dau»e  it  ww.    See    Winter  ▼. 
Whewell,  15  Ch.  D.  120.    See  p.  168. 

Form.  16.  Notice    to    any  party  to  produce  any  documents 

referred  to  in  his  pleading  or  affidavits  shall  be  in  the 
Form  No.  9  in  Appendix  B.,  with  such  variations  as 
circumstances  may  require. 
J.  A,  0.  81,  r.  15.    See  Appendix  R 

Inspec-  17.  The  party  to  whom  such  notice  is  given    shall, 

^^'         within  two  days  from  the  receipt  of  such  notice,  if  all  the 

Time.        documents  therein  referred  to  have  been  set  forth  by  him 

in  such  affidavit  as  is  mentioned  in  Rule  13,  or  if  any  of 
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the  documents  referred  to  in  such  notice  have  not  been    ^E**' 
set  forth  by  him  in  any  such  affidavit,  then  within  four    ^^  * 
days  from  the  receipt  of  such  notice,  deliver  to  the  party 
giving  the  same  a  notice  stating  a  time  within  three  days 
from  the  delivery  thereof  at  which  the  documents,  or  such 
of  them  as  he  does  not  object  to  produce,  may  be  inspected 
at  the  office  of  his  solicitor,  or  in  the  case  of  bankers'  See  p.  189. 
books  or  other  books  of  account,  or  books  in  constant  use 
for  the  purposes  of  any  trade  or  business,  at  their  usual 
place  of  custody,  and  stating  which  (if  any)  of  the  docu- 
ments he  objects  to  produce,  and  on  what  ground.     Such 
notice  shall  be  in  the  Fonn  No.  10  in  Appendix  B.,  with 
such  variations  as  circumstances  may  require. 
J.  A.,  O.  31,  r.  16.    Brown  v.  SeweU,  IS  Ch.  D.  517,  C.  A. 

18.  If  the  party  served  witli  notice  under  Rule  17  Order  for. 
omits  to  give  such  notice  of  a  time  for  inspection  or 
objects  to  give  inspection,  or  offers  inspection  elsewJiere 
than  at  the  office  of  his  solicitor,  the  judge  may,  on  the 
application  of  the  party  desiring  it,  make  an  order  for 
inspection  in  such  place  aiul  in  such  manner  as  he  may 
think  fit ;  *and,  except  in  the  case  of  documents  referred 
to  in  the  pleadings  or  affidavits  of  the  party  against  whom 
the  application  is  made,  or  disclosed  in  his  affidavit  of 
documents,  such  application  shall  be  fomided  upon  an 
affidavit  showing  of  what  documents  inspection  is  sought, 
that  the  party  applying  is  entitled  to  inspect  them,  and 
that  they  are  in  the  possession  or  power  of  the  other 
party. 

J.  A.,  O.  31,  r.  17.     The  latter  part  of  the  Rule  ii  new, 

*19,  An  order  upon  the  lord  of   a  manor  to  allow  To  lord  m 
limited  inspection  of  the  Court  rolls  may  be  made  on  the  to  copy- 
application  of  a  copyhold  tenant  supported  by  an  affidavit  l^^l*^"- 
that  he  has  applied  for  inspection,  and  that  the  same  ha? 
been  refused. 

Thie  i$  new. 

20.  If  the  party  from  whom  discovery  of  any  kind  or  Discretion 
inspection  is  sought  objects  to  the  same,  or  any  part  o'  Court  as 
thereof,  the  Court  or  a  judge  may,  if  satisfied  that  the  ^      *  ° ' 
right  to  the  discovery  or  inspection  sought  depends  on  the 
determination  of  any  issue  or  question  in  dispute  in  the 
cause  or  matter^  or  that  for  any  other  reason  it  is  desirable 
that  any  issue  or  question  in  dispute  in  the  cause    or 
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Ortor     matter  should  be  dctennined  befoie  deciding  upon  the 
^^^^     right  to  the  disooveiy  or  inspection,  order  that  such  issue 

or  question  be  determined  first,  and  reserve  the  question 

as  to  the  discovery  or  inspection. 

J.  A.,  O.  31,  r.  19.    See  Parl^  v.  WeUs,  18  Oh.  D.  477,  and  see 
p.  169. 

Attach-  21.  If  any  party  fails  to  comply  with  any  order  to 

ment.         answer  interrogatories,  or  for  discovery  or  inspection  of 

documents,  he  shall  bo  liable  to  attachment.     He  shall 

DUmunal   also,  if  a  plaintiff,  be  liable  to  have  his  action  dismissed 

of  action,    f^j,  ^ant  of  prosecution,  and,  if  a  defendant,  to  have  his 

^'  defence,  if  any,  struck  out,  and  to  be  placed  in  the  same 

position  as  if  he  had  not  defended,  and  the  party  int«r- 

rogatmg  may  apply  to  tlie  Court  or  a  judge  for  an  order 

to  that  effect,  and  an  order  may  be  made  accordingly. 

J.  A.,  O.  SI,  r.  20.    See  p.  179.    0.  44. 

Even  when      22.  Service  of  an  order  for  inlarogatories  or  discovery 

order         or  inspection  made  against  any  party  on  his  solicitor  shall 

■•^*^^y  be  sufficient  service  to  found  an  application  for  an  attach- 

^^f  1^     '    ment  for  disobedience  to  the  order.     But  the  party  against 

whom  the  application  for  an  attachment  is  made  may 

show  in  answer  to  the  application  that  he  has  had  no 

notice  or  knowledge  of  the  order. 

J.  A.,  O.  81,  r.  21.    See  p.  179. 

Liahility         23.  A  solicitor,  upon  whom  an  order  against  any  party 

of  solicitor,  {q^  interrogatories  or  discovery  or  inspection  is  served 

under  the  last  preceding  Eule,  who  neglects  without 

reasonable  excuse  to  give    notice  thereof  to  his  client, 

shall  be  liable  to  attachment. 

J.  A.,  0.  81,  r.  22.    0.  48,  rr.  4,  6  and  7. 

Answer  or      24.  Any  party  may,  at  the  trial  of  a  cause,  matter,  or 

part  of       issue,  use  in  evidence  any  one  or  more  of  the  answers  w 

"^■^  •*   any  pari  of  an  answei'  of  the  opposite  party  to  intenoga- 

*  tories  without  putting  in  the  others  or  the  wMe  of  suck 

answer:  Provided  always,  that  in  such  case  the  judge 

may  look  at  the  whole  of  the  answers,  and  if  he  shall  be 

of  opinion  that  any  others  of  them  are  so  connected  vrith 

those  put  in  that  the  last-mentioned  answers  ought  not  to 

be  used  without  them,  he  may  direct  them  to  be  put  in. 

J.  A.,  O.  81,  r.  23. 
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25.  In  every  cause,  or  matter,  the  costs  of  discovery,    2j*^ 
by  interrogatories  or  otherwise,  shall,  unless  otherwise 


ordered  by  the  Court  or  a  judge,  be  secured  in  the  first  Qosts  of. 
instance  as  provided  by  Kule  26  of  this  Order,  by  the  3^  whom 
party  seeking  such  discovery,  and  shall  be  allowed  as  part  to  be  first 
of  his  costs  where,  and  only  where,  such  discovery  shall  borne, 
appear  to  the  judge  at  the  trial,  or,  if  there  is  no  trial,  to 
the  Court  or  a  judge,  or  shall  appear  to  the  taxing  officer, 
to  have  been  reasonably  asked  for. 

Thii  u  new,    Cf.  Ckwts,  r.  18.    See  Bale  26. 

*26.  Any  party  seeking  discovery  by  interrogatories  Costs, 
shall,  before  delivery  of  interrogatories,  pay  into  Osurt  to 
a  separate  account  in  the  action,  to  be  called  ^'  Security  for 
Costs  Account,"  to  abide  further  order,  the  sum  of  JB5, 
and,  if  the  number  of  folios  exceeds  five,  the  further  sum 
of  10«.  for  every  additional  folio.  Any  party  seeking 
discovery  otherwise  than  by  interrogatories  shall,  before 
making  application  for  discovery,  pay  into  Court,  to  a  like 
account,  to  abide  further  order,  the  sum  of  £5,  and  may 
be  ordered  further  to  pay  into  Court  as  aforesaid  such 
additional  sum  as  the  Court  or  a  judge  shall  direct.  The 
party  seeking  discovery  shall,  with  his  interrogatoiiei  or 
order  for  discovery,  serve  a  copy  of  the  receipt  for  tlie 
said  payment  into  Court,  and  the  time  for  answering  or 
making  discovery  shall  in  all  cases  commence  from  the 
date  of  such  service.  The  party  from  whom  discovery  is 
sought  shall  not  be  required  to  answer  or  make  discovery 
unless  and  until  the  said  payment  has  been  made. 

♦27.  Unless  the  Court  or  a  judge'  shall  at  or  before  the  Payment 
trial  otherwise  order,  the  amount  standing  to  the  credit  of  ^°^* 
the  '^  Security  for  Costs  Account "  in  any  cause  or  matter, 
ahall  after  the  cause  or  matter  has  been  finally  disposed  of 
be  paid  out  to  the  party  by  whom  the  same  was  paid  in 
on  his  request,  or  to  his  solicitor  on  such  party's  written 
authority,  in  the  event  of  the  costs  of  the  cause  or  matter 
being  adjudged  to  him,  but,  in  the  event  of  the  Court  or 
ludge  ordering  him  to  pay  the  costs  of  the  cause  or  matter, 
the  amount  in  Court  shall  be  subject  to  a  lien  for  the  costs 
ordered  to  be  paid  to  any  other  party. 

A  directioxi  from  the  judge  should  be  asked  for  at  the  trial  as  to  this. 

*28.  In  any  action  against  or  by  a  sheriff  in  respect  of  Dinoovenr 
any  matters  connected  with  the  execution  of  his  office,  l>y  ■'»««"• 
the  Court  or  a  judge  may,  on  the  application  of  cither 
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Order 


party,  order  that  the  affidavit  to  be  made  in  answer  either 
to  interrogatories  or  to  an  order  for  discoveiy  shall  be 
made  by  the  officer  actually  concerned. 

See  p.  180. 


Order 


ORDER  XXXII. 

Admissions. 


Ab  to  other      1*  Any  party  to  a  cause  or  matter  may  give  notice,  by 
party's       his  pleading,  or  otherwise  in  writing^  that  he  admits  the 

truth  of  the  whole  or  any  part  of  the  case  of  any  other 

party. 


case  by 
pleading 
or  in 
writing 


Notice  to 
iidmit 
docu- 
roents. 

Costs  of 
proof. 


ITurin. 


Notice  to 
admit 
specific 
facts. 

Time  of. 


Costs  of 
proving 


J.  A.,  O.  82,  r.  1.    As  to  judgment  on,  see  r.  6.    Lumiden  r. 
Winter,  8  Q.  B.  D.  650.    Olive  v.  Carew,  IJ.  &  H.  207. 

2.  Either  party  may  call  upon  the  other  party  to  admit 
any  document,  saving  all  just  exceptions ;  and  in  case  of 
refusal  or  neglect  to  admit,  after  such  notice,  the  costs  of 
proving  any  such  document  shall  be  paid  by  the  party  so 
neglecting  or  refusing,  whatever  the  result  of  the  cause  or 
matter  may  be,  unless  at  the  trial  or  hearing  the  Court  or 
a  judge  shall  certify  that  the  refusal  to  admit  was  reason- 
able; and  no  costs  of  proving  any  document  shall  be 
allowed  unless  such  notice  be  given,  except  where  the 
omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing 
officer,  a  saving  of  expense. 

J.  A,  O.  82,  r.  2. 

3.  A  notice  to  admit  documents  shall  be  in  the  Form 
No.  11  in  Appendix  B.,  with  such  variations  as  circum> 
stances  may  require. 

J.  Am  O.  82,  r.  8. 

*4.  Any  party  may,  by  notice  in  writing,  at  any  time  not 
lat«r  than  nine  days  before  the  day  for  which  notice  of 
trial  hai  been  given,  call  on  any  other  party  to  admits  for 
the  purposes  of  the  cause,  matter,  or  issue  only,  any 
speciiic  fact  or  facts  mentioned  in  such  notice.  And  in 
case  of  refusal  or  neglect  to  admit  the  same  within  six 
days  after  service  of  such  notice,  or  within  such  further 
time  as  may  be  allowed  by  the  Court  or  a  judge,  the  costs 
of  proving  such  fact  or  facts  shall  be  paid  by  the  party  so 
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neglecting  or  refusing,  whatever  the  result  of  the  cause,    ^^f, 
matter,  or  issue  may  be,  unless  at  the  trial  or  hearing  the 


Court  or  a  judge  certify  that  the  refusal  to  admit  was  f^,^  q^^ 
reasonable,  or  unless  the  Court  or  a  judge  shall  at  any  admitted, 
time  otherwise  order  or  direct.     Provided  that  any  ad-Admis- 
mission  made  in  pursuance  of  such  notice  is  to  be  deemed  aions  for 
to  be  made  only  for  the  purposes  of  the  particular  cause,  ^'P'^J^ 
matter,  or  issue,  and  not  as  an  admission  to  be  used  0^1^^ 
against  the  party  on  any  other  occasion  or  in  favour  of  any      ^' 
person  other  than  the  party  giving  the  notice :  provided 
also,  that  the  Court  or  a  judge  may  at  any  time  allow  any  with- 
party  to  amend  or  withd^w  any  admission  so  made  on  drawaL 
such  terms  as  may  be  just. 

TbiB  Rule  carriee  into  effect  the  report  of  the  Jud.  Commissioii,  p. 
14,  and  is  an  extension  of  r.  2. 

*5.  A  notice  to  admit  facts  shall  be  in  the  Form  No.  1 2  Form, 
in  Appendix  B.,  and  admissions  of  facts  shall  be  in  the 
Form  No.  13  in  Appendix  B.,  with  such  variations  as  cir- 
cumstances may  require. 

These  forms  should  be  referred  to  as  showing  how  carefully  the 
admissions  are  guarded  in  applying  only  to  the  particular  action. 

6.  Any  party  may  at  any  stage  of  a  cause  or  matter  Summary 
where  admissions  of  fact  have  been  made,  either  on  the  "^•^  ®"' 
pleadings,  or  otherwise,  apply  to  the  Court  or  a  judge  for 

such  judgment  or  order  as  upon  such  admissions  he  may 
be  entitled  to,  without  waiting  for  the  determination  of 
any  other  question  between  the  parties ;  and  the  Court  or 
a  judge  may  upon  such  application  make  such  order  or 
give  such  judgment  as  the  Court  or  judge  may  think 
just. 

J.  A,  O.  40,  r.  11,  under  which  the  application  was  by  motion.  It 
is  a  matter  for  discretion  whether  judgment  will  be  ordered: 
MeUor  v.  SiddfoUom,  5  Ch.  D.  842. 

7.  An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due  Evidence 
signature  of  any  admissions  made  in  pursuance  of  any  ^^  sign*^ 
notice  to  admit  documents  or  facts,  shall  be  sufficient  ^^' 
evidence  of  such  admissions,  if  evidence  thereof  be  re- 
quired, 

J.  A.,  O.  32,  r.  4. 

*S,  Notice  to  produce  documents  shall  be  in  the  Form  Form. 
No.  14  in  Appendix  B.,  with  such  variations  as  circum- 
stances may  require.     An  affidavit  of  the  solicitor,  or  his 
clerk,  of  the  service  of  any  notice  to  produce,  and  of  the 
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kfct?rf     *''"^®  when  it  was  servetl,  with  a  copy  of  the  notice  to 

•    produce,  fthall  in  all  cases  be  sufficient  evidence  of  the 

service  of  the  notice,  and  of  the  time  when  it  was  served. 

Costa.  *9.  If  a  notice  to  admit  or  produce  comprises  documents 

which  are  not  necessiiiy,  the  costs  occasioned  therebj 

shall  bo  borne  bj  the  party  giving  such  notica 

Ai  to  a  timilmr  faalt  in  the  affidavit  of  documents  punished  in 
the  same  way,  see  Walker  v.  Poofe^  21  Ch.  D.  835. 


Order  ORDER  XXXIII. 

xxzin. 

IssuKS,  Inquiries,  and  Accounts. 

Issues  may  1.  Where  in  any  cmnte  or  inaiter  it  appears  to  the 
be  ordered  Qgy^rt  or  a  judge  that  the  issues  of  fact  in  dispute  are  not 
settled.       sufficiently  defined,  the  parties  may  be  directed  to  prepare 

issues,  and  such  issues  shall,  if  the  parties  differ,  be  settled 

by  the  Court  or  a  judge. 

J.  A.,  O.  26,  in  which  reference  was  made  to  the  pleadings  not 
defining  the  Issues  sufficiently. 

Inquiries  2.  The  Court  or  a  judge  may,  at  any  stage  of  the  pio< 
oracoounts,  ceedings  in  a  cause  or  matter,  direct  any  necessary  inquiries 
Erected.  ®'  accounts  to  be  made  or  taken,  notwithstanding  that  it 
may  appear  that  there  is  some  special  or  further  relief 
sought  for  or  some  special  issue  to  be  tried,  as  to  which  it 
may  be  proper  that  the  cause  or  matter  should  proceed  in 
the  ordinary  manner. 

J^  A.,  0.  88.    Rurmey  v.  Reade,  1  Gh.  D.  643. 

Special  3.  The  Court  or  a  judge  may,  either  by  the  judgment 

directions   or  order  directing  an  account  to  be  taken  or  by  any  sub- 

**^'SSr    ^^'^^^^  order,  give  special  directions  with  regard  to  the 

to  moSe  ol  ^^^  ^^  which  the  account  is  to  be  taken  or  vouched,  and 

taking.       in  particular  may  direct  that  in  taking  the  account,  the 

books  of  account  in  which  the  accounts  in  question  have 

been  kept  shall  be  tak^i  as  primft  facie  evidence  of  the 

truth  of  the  matters  therein  contained,  with  liberty  to  the 

parties  interested  to  take  such  objections  thereto  as  they 

may  be  advised. 

Chan.  Pro.  Act,  1852,  s.  64.     SUiinkm  v.  Oterron  (h^  24  Beav. 
846 ;  SUight  v.  Lairton,  8  K.  &  J.  292. 
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4.  Where  any  accotint  is  directed  t6  be  taken,  the     ®'*!JL 
accounting  partj,  unless  the  Court  or  a  judge  shall  other-  ^^^""- 


wise  direct,  shall  make  out  his  account  and  verify  the  rp^  ^  y^^^. 

same  by  affidavit     The  items  on  each  side  of  the  account  fied  by 

shall  be  numbered  consecutively,  and  the  account  shall  be  affidavit 

referred  to  by  the  affidavit  as  an  exhibit  and  be  left  in  the  numbered. 

judge's  chambers,  or  with  the  official  oy  other  referee,  as  7^^^ 

the  case  may  be. 

Cons.  O.  35,  r.  S3.    He  can  be  croes-examined  thereon :  Morgan 
Ch.  Ft.,  p.  127,  ed.  5. 

5.  Any  party  seeking  to  charge  any  accounting  party  Notice  of 
beyond  what  he  has  by  his  account  admitted  to  have  re-  surcharge, 
ceived  shall  give  notice  thereof  to  the  accounting  party, 
stating,  so  far  as  he  is  able,  the  amount  sought  to  be  charged 

and  the  particulars  thereof  in  a  short  and  succinct  manner. 
Cons.  O.  35,  r.  34.    MeArthur  v.  Dudgeon,  L.  R.  15  Eq.  102. 

6.  Every  judgment  or  order  for  a  general  account  of  Direction 
the  personal  estate  of  a  testator  or  intestate  shall  contain  as  to  in- 

a  direction  for  an  inquiry  what  parts  (if  any)  of  such  per-  *1'*"7  *".  *^** 
sonal  estate  are  outstanding  or  undisposed  of,  unless  the  Srtstfi"* 
Court  or  a  judge  shall  otherwise  direct 
Cons.  O.  23,  r.  14. 

7.  Where  by  any  judgment  or  order,  whether  made  in  Accounts 
Court  or  in  chambers,  any  accounts  are  directed  to  be  and  in- 
taken  or  inquiries  to  be  made,  each  such  direction  shall  S^^®^*** 
be  numbered,  so  that,  as  far  as  may  be,  each  distinct  ^p^Ste. 
account  and  inquiry  may  be  designated  by  a  number,  and  y^nn. 
such  judgment  or  order  shall  be  in  the  Form  No.  28  in 
Appendix  L.,  with  such  variations  as  the  circumstances  of 

the  case  may  require. 
Cons.  0.  23,  r.  15. 

8.  In  taking  any  account  dii*ected  by  any  judgment  or  Justallovr- 
order,  all  just  allowances  shall  be  made  without  any  direc-  ances, 
tion  for  that  purpose. 

Cons.  0.  23,  r.  16. 

9.  If  it  shall  appear  to  the  Court  or  a  judge,  on  the  Delay, 
representation  of  any  chief  clerk  or  otherwise,  that  there 

is  any  undue  delay  in  the  prosecution  of  any  accounts  or 
inquiries,  or  in  any  other  proceedings  under  any  judgment 
or  order,  the  Court  or  judge  may  require  the  party  having 
the  conduct  of  the  proceedings,  or  any  other  party,  to 
explain  the  delay,  and  may  thereupon  make  such  order 
with  n^rd  to  expediting  the  proceedings  or  the  conduct 
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Ord«r 


thereof,  or  the  stay  thereof,  and  as  to  the  costs  of  Uie  pro- 
ceedings, as  the  circumstances  of  the  case  may  require ; 
and  for  the  purposes  aforesaid,  any  party  or  Uie  official 
solicitor  may  he  directed  to  summon  the  persons  whose 
attendance  is  required,  and  to  conduct  any  proceedings 
and  carry  out  any  directions  which  may  be  given ;  and 
any  costs  of  the  official  solicitor  shall  be  paid  by  such 
parties  or  out  of  such  fimds  as  the  Court  or  judge  may 
direct ;  and  if  any  buch  costs  be  not  otherwise  paid,  the 
same  shall  be  paid  out  of  such  moneys  (if  any)  as  may  be 
provided  by  Parliament. 

Compare  Cons.  O.  85,  r.  28.    HaJU$  v.  MorrU^  Timei,  Dee.  23, 

1882. 


Order 


ORDER  XXXIV. 
I.  Special  Case. 


C^onsent  1 .  The  parties  to  any  cause  or  matter  may  concur  in 

neoeesary    gtating  the  questions  of  law  arising  therein  in  the  form  of 

WhAt  't     ^  special  case  for  the  opinion  of  the  Court.     Every  such 

moat  (kin-  special  case  shall  be  divided  into  paragraphs  numbered 

udn.  consecutively,  and  shall  concisely  state  such  facts  and 

documents  as  may  be  necessary  to  enable  the  Court  to 

decide  the  questions  raised  thereby.     Upon  the  argument 

of  such  case  the  Court  and  th^  parties  snaU  be  at  liberty 

to  refer  to  the  whole  contents  of  such  documents,  and  the 

Powers  of  Court  shall  be  at  liberty  to  draw  from  the  facts  and  docu- 

Court        ments  stated  in  any  such  special  case  any  inference, 

whether  of  fact  or  Law,  which  might  have  been  drawn 

therefrom  if  proved  at  a  triaL 

J.  A.,  O.  34,  r.  1,  which  made  this  possible  only  alter  the  issae  of 
the  writ  of  summons. 

It  must  be  upon  a  real  state  of  facts :  RepiMc  of  Bolivia  t. 
Bolivian  NcMgatitm  Co^  24  W.  B.  861. 

Compul-  2.  If  it  appear  to  the  Court  or  a  judge  that  there  is  in 
sory  ^^^'  any  cause  or  matter  a  question  of  law,  which  it  would  be 
qwnticL  of  convenient  to  have  decided  before  any  evidence  is  given  or 
]i^i^,  any  question  or  issue  of  fact  is  tried,  or  before  any  refer- 

ence is  made  to  a  referee  or  an  arbitrator,  the  Court  or 
judge  may  make  an  order  accordingly,  and  may  direct 
such  question  of  law  to  be  raised  for  the  opinion  of  the 
Court,  either  by  special  case  or  in  such  other  manner  as 
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the  Court  or  judge  may  deem  expedient,  and  all  such  fur-     Ord«r 
ther  proceedings  as  the  decision  of  such  question  of  law   ^^    • 
may  render  unnecessary  may  thereupon  be  stayed. 

J.  A.,  O.  84,  r.  2.    In  this  Rule  it  need  not  have  appeared  from 
the  pleading!. 

3.  Every  special  case  shall  be  printed  by  the  plaintiff,  Printing, 
and  signed  by  the  several  parties  or  their  counsel  or 
solicitors,  and  shall  be  filed  by  the  plaintiff.     Printed 
copies  for  the  use  of  the  judges  shall  be  delivered  by  the 
plaintiff. 

J.  A.,  0.  84,  r.  8.    See  0.  ea 

4.  No  special  case  in  any  cause  or  matter  to  which  a  Persons 
married  woman,  {not  being  a  party  thereto  in  respect  of^^^.. 
her  separate  property  or  of  any  separate  right  of  action  by   *"    '  ^* 
or  against  her,)  infant,  or  person  of  unsound  mind  not  so 
found  by  inquisition  is  a  party,  shall  be  set  down  for  align- 
ment without  leave  of  the  Court  or  a  judge,  the  application 

for  which  must  be  supported  by  sufficient  evidence  that  the 
statements  contained  in  such  special  case,  so  far  as  the 
same  affect  the  interest  of  such  married  woman,  infant,  or 
person  of  unsound  mind,  are  true. 

J.  A.,  0.  34,  r.  4.    AUy  ▼.  Etougk,  L.  R.  IS  £q.  462. 

5.  Either  party  may  enter  a  special  case  for  argument  Memo  of 
by  delivering  to  the  proper  officer  a  memorandum  of  entry,  ©ntrj. 
in  the  Form  J^o,  25  in  Appendix  G,,  and  also  if  any 
married  woman,  infant,  or  person  of  unsound  mind  not  so 
found  by  inquisition  be  a  party  to  the  cause  or  matter,  pro- 
ducing a  copy  of  the  order  giving  leave  to  enter  the  same 

for  argument. 

J.  A.,  0.  34,  r.  5.    See  p.  228. 

6.  The  parties  to  a  special  case  may,  if  they  think  fit,  Agree- 
enter  into  an  agreement  in  writing,  which  shall  not  be  sub-  "^®°*  '*^'' 
ject  to  any  stamp  duty,  that,  on  the  judgment  of  the  Court  JJ^jjL 
being  given  in  the  affirmative  or  negative  of  the  questions  to  result 
of  law  raised  by  the  special  case,  a  sum  of  money,  fixed  by  of. 

the  parties,  or  to  be  ascertained  by  the  Court,  or  in  such 
manner  as  the  Court  may  direct,  shall  be  paid  by  one  of 
the  parties  to  the  other  of  them,  either  with  or  without 
costs  of  the  cause  or  matter ;  and  the  judgment  of  the 
Court  may  be  entered  for  the  sum  so  agreed  or  ascertained, 
with  or  without  costs,  as  the  case  may  be,  and  execution 
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^d«r     may  issue  upon  such  judgment  fortliwitb,  unless  otherwise 
^^"^'   agreed,  or  unless  stayed  on  appeal 

J.  A.,  O.  34,  r.  6.  Otherwise  judgment  most  be  moved  for  opon 
the  findings  of  the  Court :  Harruon  y.  Camwall  MimraU  Mjt.  Oo^ 
16  Ch.  D.  66. 

What  7.  This  Order  shall  apply  to  evety  special  case  stated 

^'  **    ^     in  a  cause  or  matter,  or  in  any  proceeding  incidental 

J.  A.,  O.  34,  r.  7,  went  on  to  provide  thftt  no  sped*!  case  was  in 
fature  to  be  stated  under  13  &  14  Vict.  c.  85,  under  which  they  were 
stated  in  Chanceiy. 

As  under        ♦S.  Any  special  case  may  hereafter  be  stated,  for  the 

v'i  ^^«K  ^™^  purposes  and  in  the  same  manner  as  was  provided  by 
Vict.  c.  M.  ^g  ^^^  j3  ^  j^  y .^j.  ^  35^  ^^  ^^  ^^^  gj^^  y^  deemed 

to  be  a  special  case  stated  in  a  matter  within  the  meaning 
of  this  Order. 

See  note  to  Bvle  7.  See  p.  228.  See,  too.  O.  36,  r.  52,  as  to  state- 
ment of  case  by  referee. 

IL  Issues  of  Fact  without  Plbadinos. 

Trial  of  #9.  "When  the  parties  to  a  cause  or  matter  are  agreed  as 

^■J*"  ®^     to  the  questions  of  fact  to  be  decided  between  them,  they 

consent      ^^"^7'  ^^'  ^'^^^  issued  and  before  judgment,  by  consent 

and  Older,  and  order  of  the  Court  or  a  judge,  proceed  to  the  trial  of 

any  such  questions  of  fact  without  formal  pleadings ;  and 

such  questions  may  be  stated  for  trial  in  an  issue  in  the 

Form  No.  16  in  Appendix  B.,  with  such  variations  as  cir- 

Entty  for   cumstances  may  require,  and  such  issue  may  be  entered  for 

^*^  trial  and  tried  in  the  same  manner  as  any  issue  joined  in 

an  ordinary  action,  and  the  proceedings  shall  be  under  the 

control  and  jurisdiction  of  the  Court  or  judge,  in  the  same 

way  as  the  proceedings  in  an  action. 

In  Common  Law  Courts  there  was  no  power  as  of  right  to  draw 
inferences  of  fact,  and  so  the  power  to  do  so  was  specially  inserted 
in  the  special  case. 

By  consent  #10.  The  Court  or  a  judge  may  by  consent  of  the  parties 
^***  ■""*  order  that,  upon  the  finding  in  the  affirmative  or  negative 
^^  of  such  issue  as  in  the  last  preceding  Bule  mentioned,  a 

sum  of  money,  fixed  by  the  parties,  or  to  be  ascertained 
upon  a  question  inserted  in  the  issue  for  that  purpose,  shall 
be  paid  by  one  of  the  parties  to  the  other  of  them  either 
with  or  without  the  costs  of  the  cause  or  matter. 

This  is  a  development  of  B.  6. 
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11.  Upon  the  finding  on  any  such  issue,  as  in  Eule  9   ^Ogg^w 
mentioned,  judgment  may  be  entered  for  the  sum  so  agreed  '^'^ 


or  ascertained  as  aforesaid,  with  or  without  costs,  as  the  ju^sment 
case  may  be,  and  execution  may  issue  upon  such  judg-  and  execa- 
ment  forthwith,  unless  otherwise   agreed,  or  unless  the  tion  on. 
Court  or  a  judge  shall  otherwise  order  for  the  purpose  of  New 
giving  either  party  an  opportimity  for  moving  to  set  aside  trWB. 
the  finding  or  for  a  new  trial 

*12.  The  proceedings  upon  such  issue,  as  in  Rule  9  Effect  of 
mentioned,  may  be  recorded  at  the  instance  of  either  party,  J'*<*8°*****" 
and  the  judgment,  whether  actually  recorded  or  not,  shcdl 
have  the  same  effect  as  any  other  judgment  in  a  contested 
action. 

See  Bole  9. 


ORDER  XXXV.  Order 

ZZXT. 

Progbedinos  in  District  Registries. 

1.  Where  a  cause  m*  matter  is  proceeding  in  a  District  Action  in. 
Registry,  all  proceedings,  except  where  by  these  Rules  it 

is  otherwise  provided,  or  the  Court  or  a  judge  shall  other- 
wise order,  shall  be  taken  in  the  District  Registry,  down 
to  and  including  the  entry  of  final  judgment,  and  every  judgment 
final  judgment  and  every  order  for  an  account,  by  reason  order  for 
of  the  default  of  the  defendant,  or  by  consent,  shall  be  •«»"*»*• 
entered  in  the  District  Registry  in  the  proper  book,  in 
the  same  manner  as  a  like  judgment  or  order  in  an  action 
proceeding  in  London  would  be  entered  in  the  Central 
Office. 

J.  A.,  O.  85,  r.  la.  See  p.  89.  As  to  acconnte,  In  re  Smith, 
£futchin$on  v.  Ward,  6  Ch.  D.  692.  As  to  Chancery  proceedings 
in,  see  B.  21.    See  pp.  102  and  104. 

2.  Where  the  writ  of  summons  issues  out  of  a  District  AppKca. 
Registry,  and  the  plaintiff  is  entitled  to  enter  interlocutory  q®?^?^ 
judgment    under    any  of   the   Rules  of    Order  13,   or  q*  ^*  ®' 
where  t?ie  cause  or  matter  is  proceeding  in  the  District 
Registry  and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgment  under   ary  of   the   Rules   of   Order   27,  in 
either    case    such    interlocutory   judgment,    and    when 
damages  shall  have  been  assessed  final  judgment,  shall  be 
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Ogto     entered  in  the  District  K^stry,  unless  the  Conit  or  a 
^"^         judge  shall  otherwise  order. 


J.  A.,  O.  35,  r.  Iflk    Ab  to  issue  of  writ  from,  see  0.  5,  rr. 
At  to  appearance  in,  see  0.  18,  nr.  4 — 11. 

Orders  3.  Where  a  cause  or  matter  is  proceeding  in  a  District 

entered  in  Begistry,  and  the  judgment  or  any  other  order  therein 
London,      jg  directed  to  be  entered  in  the  Cential  Office,  the  same 
shall  be  so  entered,  and  an  office  copy  of  every  such  judg- 
ment or  order    shall    be  transmitted    to    the    District 
Registry  to  be  filed  with  the  proceedings  in  the  action. 

J.  A.,  O.  85,  r.  2,  which  contained  an  exception. 

Execution  4.  Where  a  cause  or  matter  is  proceeding  in  a  District 
from.  Eegistry  all  writs  of  execution  for  enforcing  any  judgment 
or  order  therein,  and  all  summonses  under  the  Debtors  Act, 
1869,  shall  issue  from  the  District  Registry,  unless  the 
Court  or  a  judge  shall  otherwise  direct.  Where  final 
judgment  is  entered  in  the  District  Begistry,  costs  shall 
be  taxed  in  such  Registry  unless  the  Court  or  a  judge  shall 
otherwise  order. 

J.  A.,  O.  85,  r.  8.    See  0.  64^  r.  19. 

Proceed-  o.  Where  a  cause  or  ^natter  is  proceeding  in  a  District 
ings  ind-  Registry,  all  proceedings  relating  to  the  following 
dental  to    jnatters,  namely:— 

judgment       ^^^  ^^,^  ^^  enter  judgments  under  Order  16,  Rules 

50  and  51 ; 
(5.)  Leave  to  issue  or  renew  writs  of  execution : 
(c.)  Examination  of  judgment  debtors   for  garnishee 

purposes,  or  under  Order  42,  Ride  32 ; 
(d)  Garnishee  orders; 
(6.)  Charging  orders  nisi; 
shall,  unless  the  Court  or  a  judge  shall  otherwise  order, 
be  taken  in  the  District  Registry. 

J.  A.,  O.  85,  r.  8a.    Roles,  April  11, 1880,  with  additions. 

Jariadic-         6.  Where  a  cause  or  matter  is  proceeding  in  a  District 

tion  of.       Registry  the  District   Registrar   may  exercise  all    such 

authority  and  jurisdiction  in  respect  thereof  as  may  be 

exercised  by.  a  judge  at  chambers,  except  such  as  by  these 

Rides  a  Master  is  precluded  from  exercising. 

J.  A.,  O.  85,  r.  4.    See  0.  54,  rr.  18  and  10,    Mtek  t.  Miekadmm, 

W.  N.  1876,  111. 

Applica-         7.  Every  application  to  a  District  Registrar  shall  be 
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made  in   the  same    manner  in    which  applications  at    S^^ 
chambers  are  directed  to  be  made  bj  these  Rules. 


J.  A.,  O.  85,  r.  5.    See  0.  64.    See  MoigMi,  p.  5S6.  tions  to. 

8.  If  any  matter  appears  to  the  District  Registrar  pro-  __ 
per  for  the  decision  of  a  judge,  the  Registrar  may  refer  ^  jad^ 
the  same  to  a  judge,  and  the  judge  may  either  dispose  of 

the  matter  or  refer  the  same  back  to  the  Registrar  with 
such  directions  as  he  may  think  lit. 

J.  A.,  O.  85,  r.  6.    Cf.  0.  64,  r.  90. 

9.  Any  person  affected  by  any  order,  finding,  or  decision  Appeal 

of  a  District    Registrar  may  appeal  to  a  judge.     Such  ^^°°^  Begt- 
appeal  may  be  made  notwithstanding  that  the  order  or  '^* 
decision  was  in  respect  of  a  proceeding  or  matter  as  to 
which  the  District  Registrar  had  jurisdiction  only  by  Jariadio- 
consent     Such  appeal  shall  be  by  way  of  indorsement  on  **®°  ^y 
the  summons  by  the  Registrar  at  the  request  of  any  party,  ^'"*°  • 
or  by  notice  in  writing  to  attend  before  the  judge  without 
a  fresh  summons  within  six  days  after  the  party  com^ 
plaining  has  notice  of  the  order,  finding,  or  decision  com- 
plained of,  or  such  further  time  as  may  be  allowed  by  a 
judge  or  the  Registrar. 

J.  A.,  O.  85,  r.  7.    This  Rule  altera  the  method  of  appeal    Cf. 
0.  64^  r.  81. 

10.  An  appeal  from  a  District  Registrar  shall  be  no  Appeal  no 
stay  of  proceedings  unless  so  ordered  by  a  judge  or  the  "^"^J^ 
Registrar,  f^^ 

J.  A.,  0.  85,  r.  8.    Cf .  0.  64^  r.  88. 

11.  Every  District  Registrar  and  other  officer  of  aRM^lstrar 
District  Registry  shall  be  subject  to  the  orders  and  direc-  nnder  con- 
tions  of  the  Court  or  a  judge,  as  fully  as  any  other  officer  of  rTJ^^ 
the  Court,  and  every  proceeding  in  a  District  Registry 

shall  be  subject  to  the  control  of  the  Court  or  a  judge,  as 
fuUy  as  a  like  proceeding  in  London. 

J.  A.,  O.  85,  r.  9. 

12.  Every  reference  to  a  judge  by  or  appeal  to  a  judge  Reference 
from  a  District  Registrar  in  any  cause  or  matter  in  the  fo  jodgein. 
Chancery  Diviaion  ahaU  be  to  the  judge  to  ^hom  the  ^  ^iH- 
cause  or  matter  is  assigned.  aloiu 

J.  A.,  O.  85,  r.  10.    See  alM  0.  64,  r.  86  et  wq. 

13.  In  any  action  which  would,  under  the  foregoing  Kemoval 
Rules,  proceed  in  the  District  Registiy,  the  action  may,  of  action. 
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Qgitr     subject  to  Bulc   14,   be  removed    from    the    Disl^cl 
^^^^^'    Kegiatry  as  of  right  in  the  cases  and  witibin  the  times 

following : — 

(1.)  Where  the  writ  is  specially  indorsed  under  Order  3, 
Eulc  6,  and  the  plaintiff  does  not  within  four 
days  after  the  appearance  of  such  defendant  give 
notice  of  an  application  for  an  order  against  him 
under  Order  14 ;  then  such  defendant  may 
remove  the  action  as  of  right  at  any  time  after 
the  expiration  of  such  four  days,  and  before 
delivering  a  defence,  and  before  the  expiration 
of  the  time  for  doing  so  : 

(2.)  Where  the  writ  is  specially  indorsed  and  the 
plaintiff  has  mode  sucli  application  as  in  the  last 
paragraph  mentioned,  and  the  defendant  has 
obtained  leave  to  defend  in  manner  provided  by 
Order  14 ;  then  such  defendant  may  remove  the 
action  as  of  right  at  any  time  after  the  order 
giving  him  leave  to  defend,  and  before  deliver- 
ing a  defence  and  before  the  expiration  of  the 
time  for  doing  so : 

(3.)  Where  the  writ  is  not  specially  indorsed  under 
Order  3,  Rule  6,  any  defendant  may  remove  the 
action  as  of  right  at  any  time  after  appearance, 
and  before  delivering  a  defence,  and  before  the 
cxpirotion  of  the  time  for  doing  so. 

J.  A.,  O.  35,  r.  11. 

(4.)  In  an  Admiralty  action  in  rem,  any  person  who 
may  have  duly  intervened  and  appeared  may 
remove  an  action  from  a  District  Kegistry  as  of 
light. 

J,  A.,  0.  85,  r.  11a. 

Bemoval  14.  An j  part t/ o}' person  desirous  to  remove  an  action 
by  notice.  39  of  right  under  the  last  preceding  Rule  may  do  so  by 
serving  upon  the  other  parties  to  the  action,  and  deliver- 
ing to  the  District  Registrar,  a  notice,  signed  by  himself 
or  his  solicitor,  to  the  effect  that  he  desires  the  action  to 
be  removed  to  London,  and  the  action  shall  be  removed 
accordingly:  Provided,  that  if  the  Court  or  a  judge  shaU 
be  satisfied  that  the  defendant  giving  such  notice  is  a 
merely  formal  defendant,  or  has  no  substantial  cause  to 
interfere  in  the  conduct  of  the  action,  or  tfiat  there  is  other 
good  catiee  for  proceeding  m  tJie  District  Registry^  such 
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Court  or  judge  may  order  that  the  action  may  proceed  in     Ort«r 
the  District  Eegistry  notwithstanding  such  notice.  ^XJ^. 

J.  A^  O.  85,  r.  12. 

15.  Except  in  Admiralty  actions  in  rem,  the  notice  for  Certificata 
removal  shall  be  accompanied  by  a  certificate  signed  by  ^^^  ^ 
the  defendant  or  his  solicitor  that  his  defence  has  not  defeime. 
been  delivered,  and  that  the  time  for  delivering  the  same 

lias  not  expired. 

16.  In  any  case  not  provided  for  by  Rules  13  and  14,  Removal 
any  party  to  a  cause  or  matter  proceeding  in  a  District  ^^  order. 
Eegistry  may  apply  to  the  Court  or  a  judge,  or  to  the  District 
Registrar,  for  an  order  to  remove  the  cause  oi'  nuUter  from 

the  District  Registry  to  London,  and  the  Court,  judge,  or 
Registrar  may  make  an  order  accordingly,  if  satisfied  that 
there  is  sufficient  reason  for  doing  so,  upon  such  terras,  if 
any,  as  shall  be  just 
J.  A.,  O.  35,  r.  18. 

17.  Any  party  to  a  cause  or  matter  proceeding  in 
London  may  apply  to  the  Court  or  a  judge  for  an  order  to 
remove  the  cause  or  matter  from  London  to  any  District 
Registry,  and  the  Court  or  judge  may  make  an  order 
accordingly,  if  satisfied  that  there  is  sufficient  reason  for 
doing  so,  upon  such  terms,  if  any,  as  shall  be  just. 

J.  A.,  O.  35,  r.  14. 

18.  Where,  under  the  preceding  Rules  of  this  Order,  a  Address 
cause  or  matter  is  removed  from  a  District  Registry,  the  for  service 
defendant  shall,  upon  such  removal,  give  notice  to  the  In  LoJ^don. 
plaintiff  of  an  address  for  service  in  London,  in  all  respects 

as  if  the  appearance  had  been  originally  entered  in  London. 
0.4. 

19.  Where  a  cause  or  matter  is  proceeding  in  a  District  Filing. 
Registry  all  pleadings  and  other  documents  required  to  be 

filed  shall  be  filed  in  the  District  Registry. 
J.  A.,  Q.  19,  r.  29.    0.  88,  r.  10. 

20.  Whenever  a  defendant  appears  in  London  to  a  torit  Trans- 
issn^  out  of  a  District  Eegistn}  or  any  proceedings  are  mWon  of 
removed  from  the  District  Registry  to  London,  by  notice  ^*^®°*" 
under  Rule  14  of  this  Order,  or  by  order  of  the  Court  moval. 

or  a  judge,  the  District  Registrar  shall  transmit  to  the 
Central  Office  all  original  documents  (if  any)  filed  in  the 
District  Registry,  and  a  copy  of  all  entries  of  the  pro- 
ceedings in  the  books  of  the  District  Registr}'. 

J.  A,  O.  85,  r.  14; 
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^jjj^        ♦21.  When  a  cause  or  matter  in  the  Chancery  Division 
is  proceeding  in  a  District  Registry,  all  certificates  of  the 


Tram-  Chief  Clerk  and  taxing  officers  and  other  documents 
nuMion  of  (required  to  he  filed)  used  in  London  hefore  the  judge  in 
office  chambers,  or  before  any  taxing  officer  or  referee,  and  not 

ggJJJ^     aheady  filed  in  the  District  Eegistry,  shall  be  filed  in  the 
Hogktcy,    SAme  office  as  they  would  have  been  filed  in  if  the  pro- 
ceedings had  originally  commenced  in  London;  and  if 
the  Court  or  judge  shall  so  direct,  office  copies  thereof 
shall  be  transmitted  to  the  District  Registry. 

22.  No  affidavit  or  record  of  the  Court  shall  be  taken 
out  of  a  District  Registry  (except  upon  removal  of  the 
proceedings  to  London)  without  the  order  of  a  judge  or 
of  the  District  Registrar,  and  no  subpoena  for  the  produc- 
tion of  any  such  document  shall  be  issued. 
J.  A.,  1878,  a.  65. 

R«8:>«trar  23.  Every  District  Registrar  shall  account  for  and  pay 
toT?ej^^ over  to  the  Treasury  all  moneys  paid  into  Court  at  the 
8ury.  Registry  of  which  he  is  Registrar,  in  such  manner  and  at 

such  times  as  may  be  from  time  to  time  directed  by  the 

Treasury. 

J.  A.,  O.  85,  r.  15. 
Forms.  24.  The  forms  contained  in  the  Appendices  shall,  as  far 

as  they  are  applicable,  be  used  in  or  for  the  purposes  of 
District  Registries,  with  such  variations  as  circumstances 
may  require. 

J.  A.,  O.  85,  p.  16. 


Order  ORDER  XXXVL 

Trial. 

/.  Place, 

FUceof         1.  There  shall  be  no  local  venue  for  the  trial  of  any 
^ri«l.  action,  exc^  where  othermse  provided  by  staiute.    Every 

action  in  every  Division  shall,  unless  the  Court  or  a  judge 
otherwise  orders,  be  tried  in  the  county  or  place  named 
on  the  statement  of  claim,  or  (where  no  statement  of 
claim  has  been  delivered  or  required)  by  a  notice  in 
writing  to  be  served  on  the  defendant,  or  his  solicitor, 
within  six  days  after  appearance.  Where  no  place  of 
trial  is  named,  the  place  of  trial  shall,  unless  the  Court  or 
a  judge  shall  otherwise  order,  be  the  county  of  Middlesex. 
J.  A ,  O.  86,  r.  1.    Btdmaynt  v.  Vaujlan^  24  W.  R.  988. 
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Order 


//.  Mode  of  Trial 


2.  In  actions  of  dander^  libels  faise  imprisonment^  Jury. 
malicious  'prosecution^  seduction,  or  breach  of  promise  of 
marriage,  the  plaintiff  may,  in  his  notice  of  trial  to  he 
givers  as  hereinafter  provided,  and  the  defendant  may, 
upon  giving  notice  within  four  days  from  the  time  of  the 
service  of  notice  of  trial  or  within  such  extended  time  as 
the  Court  or  a  judge  may  allow,  or  in  the  notice  of  trial 
to  be  given  by  him  as  hereinafter  provided,  signify  his 
desire  to  have  the  issues  of  fact  tried  by  a  judge  with  a 
jury,  and  thereupon  the  same  shall  be  so  tried. 

J.  A.,  O.  36,  r.  8.    See  Wilson,  8  ed.,  p.  320. 

*3.  Causes  or  matters  assigned  by  the  Principal  Act  to  No  jury  in 
the  Chancery  Division  shall  be  tried  by  a  judge  without  a  SJ*??®'^ 
jury,  unless  the  Court  or  a  judge  shall  otherwise  order. 

See  p.  219. 

4.  The   Court  or  a    judge    may,   if    it   shall  appear  Court  may 
desirable,  direct  a  trial  without  a  jury  of  any  question  direct  trial 
or  issue  of  fact,  or  partly  of  fact  and  partly  of  law,  J^*^*''^*^  * 
arising  in  any  cause  or  matter  which  previously  to  the 
passing  of  the  Principal  Act  could,  without  any  consent 
of  parties, -have  been  tried  without  a  jury. 

J.  A.,  O.  86,  r.  26.    See  p.  220,  as  to  discretion  of  judge. 

*5.  The  Court  or  a  judge  may  direct  the  trial  without  a  Scientific 
jury  of  any  cause,  matter,  or  issue  requiring  any  prolonged  investiga- 
examination  of  documents  or  accounts,  or  any  scientific  **®""»  *^ 
or  local  investigation,  which  cannot  in  their  or  his  opinion 
conveniently  be  made  with  a  jury. 

Seepp.219and220,    J.  A.,  78,  s.  57.    TTard  v. POZ^y, 5 Q.KD. 427. 

6.  In  any  other  cause  or  matter,  upon  the  application  When  trial 
of  any  party  thereto  for  a  trial  with  a  jury  of  the  cause  or  ^tl»  j«»7 
matter  or  any  issue  of  fact,  an  order  shall  be  made  for  a  ^^'dered. 
trial  with  a  jury. 

Cods.  O.  41,  r.  26. 

♦7.  (a.)  In  every  cause  or  matter,  unless  under  the  Trial 
provisions  of  Rule  6  of  this  Order  a  trial  with  a  jury  is  g^J^f^^y 
ordered,  or  under  Rule  2  of  this  Order  either  party  has  ^tiou^^ 
signified  a  desire  to  have  a  trial  with  a  jury,  the  mode  of  jury, 
trial  shall  be  by  a  judge  without  a  jury  ;  provided  that  in  Order  aa  to 
any  such  case  the  Court  or  a  judge  may  at  any  time  order  mode  of 
any  cause,  matter,  or  issue  to  be  tried  by  a  judge  with  a  ^'^ 
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QvA*'  jurj,  or  by  a  judge  sitting  with  assessors,  or  bj  an  official 

^^^^  referee  or  special  referee  with  or  without  assessors  : 
Biffht  of         (^*)  '^^  plaintiff  in  any  cause  or  matter  in  which  he  is 
pSuntiff  to  entitled  to  a  jury  may  have  the  issues  tried  by  a  special 

■pedal  jury,  upon  giving  notice  in  writing  to  that  effect  to  the 

j^"7*  defendant  at  the  time  when  he  gives  notice  of  trial : 
Right  of         (<;.)  The  defendant,  in  any  cause  or  matter  in  which  he 

Jj^^Jj***  is  entitled  to  a  jury,  may  have  the  issues  tried  by  a  special 

to  qpedAl  jii^^  Qn  giving  notice  in  writing  to  that  effect  at  any  time 

C  L.  P  ^^^  ^^  do%Q  of  the  pleadings  or  settlement  of  the  issues 

Act,  1852,  ftiid  before  notice  of  trial,  or  if  notice  of  trial  has  been 

M.  112,  given,  then  not  less  than  six  clear  days  before  the  day  for 

118.  which  notice  of  trial  has  been  given : 
Order  for       {d,)  Provided  that  a  judge  may  at  any  time  make  an 

■pecW  order  for  a  special  jury  upon  such  teims,  if  any,  as  to 

j^^'  costs  and  otherwise  as  may  be  just 
J.  A*y  O.  36,  r.  8. 

Trial  of  8.  Subject  to  the  provisions  of  the  preceding  Rules  of 

diffmnt     ij^ig  Qrder^  the  Court  or  a  judge  may,  in  any  cause  or 

^dSerait  ™^^^^>  ^^  ^^y  ^^^^  ^'  iTom.  time  to  time,  order  that 
modes.       different  questions  of  fact  arising  therein  be  tried  by 

different  modes  of  trial,  or  that  one  or  more  questions  of 
Place.        fact   be   tried  before  the  others,  and  may  appoint  the 

places  for  such  trials,  and  in  all  cases  may  order  that  ono 

or  more  issues  of  fact  be  tried  before  any  other  or  others. 
J.  A.,  O.  86,  r.  6.    See  p.  139. 

Trial  9.  Every  trial  of  any  question  or  issue  of  fact  with  a 

K^tt^My    jni^  shall  be  by  a  single  judge,  unless  such  trial  be 
1^.™*5?.*  specially  ordered  to  be  by  two  or  more  judges. 
jSSr  j:A.,0.86,r.7.    C^Ruis.  ^     ^ 

*\0,  Nothing  in  this  Order  shall  affect  any  proceedings 
under  any  of  the  provisions  of  the  Common  Law  Pro- 
cedure Acts  relating  to  arbitration. 
C.  L.  P.  Act,  1854,  IB.  8  et  seq. 

///.  Notice  and  Entry  of  Trial, 

Notice  of  *ll.  Notice  of  trial  may  be  given  in  any  cause  or 
*b5*S  'J^*^^^  ^y  ^^  plaintiff  or  other  party  in  the  position  of 
^  ^  '  plaintiff.  Such  notice  may  be  given  with  the  roply  (if 
See  R.'15.  any)  whether  it  closes  the  pleadings  or  not,  or  at  any  time 
after  the  issues  of  fact  are  ready  for  trial 
Cf.  J.  A.,  O.  36,  r.  3. 

Notice  of        12.  If  the  plaintiff  does  not  within  six  weeks  after  the 
d^  ^  *  ^^^®  ^^  *'^®  pleadings,  or  within  such  extended  time  as 
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the  Court  or  a  judge  may  allow,  give  notice  of  trial,  th»   J^y 
defendant  may,   before  notice  of    trial    given    by  the   *^^^** 
plaintifif,  give  notice  of  trial,  or  may  apply  to  the  Court  or  ^ppu^^ 
judge  to  dismiss  the  action  for  want  of  prosecution  ;  and  tiontodis* 
on  the  hearing  of  such  application,  the  Court  or  a  judge  min  for 
may  order  the  action  to  be  dismissed  accordingly,  or  may  ^"^*  ^^ 
make  such  other  order,  and  on  such  terms,  as  to  theS!?^^' 
Court  or  judge  may  seem  just. 
J.  A.,  O.  36i  IT.  4,  4a,  p.  220. 

13.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  J^Jg^^J^ 
of  the  cause  or  matter  or  of  issues  therein  ;  and  in  actions  ^^ii^i^ 

in  the  Queen's  Bench  Division  the  place  and  day  for 
which  it  is  to  be  entered  for  trial.     It  shall  be  in  the 
Form  No.   16  in  Appendix  B.,  ^vith  such  variations  as 
circumstances  may  require. 
J.  A.,  O.  86,  r.  8.    Harris  v.  Oamble,  7  Ch.  D.  877. 

14.  Ten  days'  notice  of  trial  shall  be  given,  unless  the  Length  of 
party  to  whom  it  is  given  has  consented,  or  is  under  terms  ^^^^* 
or  has  been  ordered  to  take  short  notice  of  trial;  and  shall 

be  sufficient  in  all  cases,  unless  otherwise  ordered  by  the 
Court  or  a  judge.    Short  notice  of  trial  shall  be  four  days' 
notice,  uidess  otherwise  ordered, 
J.  A.,  O.  36,  r.  9.    For  method  of  counting  days,  lee  0.  64,  r.  18. 

15.  Notice  of  trial  shall  be  given  before  entering  the  Notice 
trial :  and  the  trial  mat/  be  entered  notwithstanding  thai  mnet  be 
the  pleadings  are  not  closed  provided  thai  notice  of  trial  8i^«*^* 
has  been  given. 

J.  A.  O.  36,  r.  10.     See  R.  11. 

16.  In  London  and  Middlesex,  unless  within  six  days  Expiry  of 
after  notice  of  trial  is  given  the  trial  shall  be  entered  by  notice, 
one  party  or  the  other,  the  notice  of  trial  shall  be  no 
longer  in  force. 

J.  A.,  O.  36,  r.  10a. 

17.  Notice  of  trial  for  London  or  Middlesex  shall  not  in  London 
be  or  operate  as  for  any  particular  sittings ;  but  shall  be  or  .Middle- 
deemed  to  be  for  any  day  after  the  expiration  of  the  notice  '^• 

on  which  the  trial  may  come  on  in  its  order  upon  the  list. 
J.A.,  O.  36,r.ll.    See  0.  68  and  0.  64. 

18.  Notice   of   trial    elsewhere  than   in   London  or  At 
Middlesex  shall  be  deemed  to  be  for  the  first  day  of  the 
then  next  assizes  at  the  place  for  which  notice  of  trial  is 
given. 

J.  A.,  0.  36,  p.  12.    J.  A.,  1873,  «.  29. 

119 


■ 


BULES  OF  THE  SUPBEMS  OOUBT. 

^?ft?,        ^^'  ^^  notice  of  trial  shall  be  countermanded  except 
•^^^^^   by  consent,  or  by  leave  of  the  Court  or  a  judge,  which 
CoonUr-     ^^^^  ^^^^1  ^  given  subject  to  such  terms  as  to  costs,  or 
nuoid  of     otherwise,  as  may  be  just 

notice.  J.  A^  O.  S6,  r.  13.   See  p.  221,  and  Wilson,  p.  271. 

Omission        20.  If  the  party  giving  notice  of  trial  for  London  or  Mid- 
to  enter      dlesex  omits  to  enter  the  trial  on  the  day  or  day  after  giving 
for  trial,     notice  of  trial,  the  party  to  whom  notice  has  been  given 
may,  unless  the  notice  has  been  countermanded  under  the 
last  preceding  Rule,  within  four  days  enter  the  triaL 
J.  A.,  O.  86,  r.  14. 

Request  «21.  When  any  cause  or  matter  in  the  Chancery 
*****  J^'"®  Division  shall  have  been  adjourned  for  further  considers- 
^^^  ^^  tion,  the  same  may,  after  the  expiration  of  eight  days,  and 
further  within  fourteen  days  from  the  filing  of  the  Chief  Clerk's 
considera-  certificate,  be  set  down  by  the  Hegistrar  in  the  Cause 
tion.  Book  for  further  consideration,  on  the  written  request  of 

the  solicitor  for  the  plaintiff  or  party  having  the  conduct 
of  the  proceedings,  and  after  the  expiration  of  such 
fourteen  days  the  cause  or  matter  may  be  set  down  by  the 
S^^trar  on  the  written  request  of  the  solicitor  for  the 
plamtiff  or  for  any  other  party;  and  in  either  caee^  upon 
production  of  the  judgment  or  order  cufjouming  further 
consideration,  or  an  office  copy  thereof,  and  an  office  copy 
of  the  Chief  Clerks  certificate  or  a  memorandum  of  the 
date  when  the  certificate  icas  filed,  indorsed  on  the  re- 
quest by  the  proper  officer.  The  request  may  he  in  the 
Form  No,  26  in  Appendix  Z.  The  cause  or  matter  when 
80  set  down  shall  not  be  put  into  the  paper  for  further 
consideration  until  after  the  expiration  of  ten  days  from 
the  day  on  which  the  same  was  so  set  down,  and  shall  be 
marked  in  the  Cause  Book  accordingly.  Notice  thereof 
shall  be  given  to  the  other  parties  in  the  action  at  least 
six  days  before  the  day  for  which  the  same  may  be  so 
marked  for  further  consideration.  Such  notice  may  be  in 
the  Form  No.  27  in  Appendix  L. 
Cons.  O.  21,  r.  10. 

IV,  Entry  in  District  Eeyisiry. 

Time.  22.  After  notice  of  trial  has  been  given  of  any  action 

or  issue  to  be  tried  elsewhere  than  in  London  or  Middle- 
sex, either  party  may  at  any  time  before  the  day  next 
before  the  Commission  day  enter  the  trial  at  the  next 
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assizes  in  the  District  Registry  (if  any)  of  the  city  or  town  Ordtr 
where  the  trial  is  to  be  had,  or  with  the  Associate  at  the  *^^ 
assize  town  as  heretofore. 

J.  A.,  O.  86,  r.  15a. 

23.  So  long  as  there  is  no  District  Registry  in  the  Pl^oe. 
places  enumerated  in  the  first  of  the  following  columns, 
entries  for  trial  may  be  made  in  the  District  Registries  in 
the  second  of  the  following  columns,  Le.,  trials  at — 


Ti/.^T«;«     /  ^^y  ^  entered  in  the  )  m„,^^ 
^^°"^     i    District  Registry  at    /^'"'^- 


Carnarvon 
Chelmsford 

II 

Bangor. 
Colchester. 

Lancaster 

II 

Preston. 

Lewes 
Monmouth 

II 
II 

Brighton. 
(  Newport, 
(      Monmouthshire. 

Stafford. 
Wells      . 
Warwick 
Winchester 

II 
II 
II 
II 

Hanley. 
Bridgwater. 
Birmingham. 
Southampton. 

J.  A.,  0.  86,  r. 

15a. 

24.  The  District  Registrars  shall  provide  two  numbered 
lists  for  trials  with  juries  and  trials  without  juries  respec- 
tively.    The  entry  shall  be  made  in  the  proper  list  in  Mode  of 
such  vacant  number  as  the  party  entering  shall  select,  entry, 
and  the  lists  shall  be  open  for  the  inspection  of  all  parties 
interested  therein  at  all  times  during  office  hours.     At  the 

time  of  entry  two  copies  of  the  documents  mentioned  in 
Rule  30  of  this  Order  shall  be  delivered  as  directed  by  the 
said  Rule,  one  of  which  shall  be  duly  stamped  with  the 
amount  of  the  fee  payable  on  entry  of  the  action  or  issue 
for  trial. 

J.  A.,  0.  86,  r.  15a. 

25.  When  a  trial  which  has  been  entered  has  been  Trial  post- 
postponed  or  withdrawn    under  Order  26,  Rule  2,   orP^***^*^ 
settled,  the  party  who  made  the  entry  shall  immediately 
thereupon  give  notice  thereof  to  the  District  Registrar, 

and  such  entry  shall  be  expunged  from  the  list. 

O.  86,  r.  15a. 

26.  The  District  Registrar  shall  close  the  lists  and  trans-  Tnosmia- 
mit  a  corrected  copy  of  the  said  lists,  together  with  the  ''^  ^ 
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two-  copies  of  the  documents  cibove  referred  to,  to  the 
Associate  at  the  assize  town  in  such  time  that  the  same 
may  be  received  at  his  office  before  the  opening  of  the 
Commission. 
O.  86,  r.  15a. 

27.  Trials  shall  be  entered  by  the  Associate  in  such 
vacant  numbers  in  the  lists  so  transmitted  as  the  parfy 
entering  may  select  The  lists  shall  then  be  re-numbered 
consecutively,  and  shall  be  the  cause  lists  for  the  assizes. 

O.  86,  r.  15a. 

When  en-  28.  If  a  trial  be  entered  by  both  parties,  it  shall  be  tried 
^^^  by  ill  ii^Q  order  of  the  plaintiffs  entry,  and  the  defendant's 
2™  ^"'    entry  shall  be  vacated. 


liBts  and 
docmnentB 
to  the 
Awociate. 

Entiy  by 
ABBOciate. 


O.  86,  r.  15a. 


lists  in 
London 
and  Mid- 
dlesex. 


F.  Lists  for  London  and  Middlesex. 

29.  Separate  lists  of  trials  with  juries  and  trials  without 
juries  respectively,  to  he  tried  at  the  sittings  of  the  Quep.n^» 
Bench  Division  for  London  and  Middlesex  respectively, 
s  hall  be  prepared,  and  the  trials  on  each  list  shall  be  allot- 
ted without  reference  to  any  other  list,  arid  shall  he  tried 
at  such  times  and  in  such  Courts  of  the  said  Division  as  the 
Lord  Chief  Justice  of  England  may  arrange, 

J.  A.,  0.  86,  r.  16. 


VL  Papers  for  Judge. 

30.  The  party  entering  the  trial  shall  deliver  to  the 
proper  officer  two  copies  of  the  whole  of  the  pleadings, 
one  of  which  shall  be  for  the  use  of  the  judge  at  the  trial. 
Such  copies  shall  be  in  print,  except  as  to  such  parts  (if 
any)  of  the  documents  as  are  by  these  Hules  permitted  to 
be  written. 

J.  A.,  0.  86,  r.  17. 


Non-ap- 
pearance 
of  defen- 
dant. 


'  '.t 


VIL  Proceedings  at  Trial. 

31.  If,  when  a  trial  is  called  on,  the  plaintiff  appears, 
and  the  defendant  does  not  appear,  the  plaintiff  may  prove 
his  claim,  so  far  as  the  burden  of  proof  lies  upon  hun. 

J.  A.,  O.  86,  r.  18.  Plaintiff  must  file  affidavit  of  serrioeL  See 
p.  105. 
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32^  H  when  a  trial  Ib  colled  on,  the  defendant  appears,    SJ^^ 
and  the  plaintiff  does  not  appear,  the  defendant,  if  he  has 


no  counterclaim,  shall  be  entitled  to  judgment  dismissing  Xon-i». 
the  action,  but  if  he  has  a  counterclaim,  then  he  may  peannoe 
prove  such  counterclaim  so  far  as  the  burden  of  proof  lies  ^  plain- 
upon  him.  ***• 

J.  A.,  O.  86,  r.  19.    See  p.  105. 

33.  Any  verdict  or  judgment  obtained  where  one  party  Settinjg 

does  not  appear  at  the  trial  may  be  set  aside  by  the  Court  •■^^•i'*^- 

or  a  judge  upon  such  terms  as  may  seem  fit,  upon  an  (jiefanlt 

application  made  within  six  days  after  the  trial;  such 

application  may  be  made  either   at  the  assizes  or  in 

Middlesex. 

J.  A.,  O.  86,  r.  20.    Cf.  0.  87,  r.  15.    Burgoine  v.  Taylor,  9  Ch. 
D.  1. 

34.  The  judge  may,  if  he  think  it  expedient  for  the^^™»v 
interests  of  justice,  postpone  or  adjourn  a  trial  for  such  ^JJ™ 
time,  and  to  such  place,  and  upon  such  terms,  if  any,  as  ho 

shoU  think  fit 
J.  A.,  O.  86,  r.  21.    StewaH  ▼.  Gladdone,  7  Ch.  D.  894. 

*35.  Where  a  party  is  brought  up  to  attend  the  trial  or  New 
hearing  of  a  cause  or  matter  by  virtue  of  any  writ  of  habeas  l>*beaB 
corpus  duly  issued  from  t?ie  Central  Qfice,  and  by  reason  J^SJ^ 
of  the  pressure  of  other  business,  or  from  any  other  cause,  ment  of 
the  trial  or  hearing  of  the  cause  or  matter  in  which  such  trial 
party  is  concerned  is  postponed  to  a  future  day,  a  new 
writ  of  habeas  corpus  may  be  issued  for  such  future  day, 
if  the  Court  or  a  judge  shall  so  direct,  without  payment  of 
any  fee. 

See  p.  257.    Cont.  O.  30,  r.  4. 

*36.  Upon  a  trial  with  a  jury,  the  addresses  to  the  jury  Addresses 
shall  be  regulated  as  follows :  the  party  who  begins,  or  his  *®  J'^y* 
counsel,  shall  be  allowed  at  the  close  of  his  case,  if  his 
opponent  does  not  announce  any  intention  to  adduce  evi- 
dence, to  address  the  jury  a  second  time  for  the  purpose  of 
summing  up  the  evidence,  and  the  opposite  party,  or  his 
counsel,  shall  be  allowed  to  open  his  case,  and  also  to  sum 
up  the  evidence,  if  any,  and  the  right  to  reply  shall  be  the 
same  as  heretofore. 

See  p.  227.    Metzler  ▼.  Wood,  26  W.  R.  125. 

*37.  In  actions  for  libel  or  slander,  in  which  the  defen-  Evidence 
dant  does  not  by  his  defence  assert  the  truth  of  the  state-  ^?^^"*^ 
ment  complained  of,  the  defendant  shall  not  be  entitled  on  '      ^ 
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the  trial  to  give  evidence  in  chief,  with  a  view  to  mitiga- 

tion  of  damagesi  aa  to  the  circumatancea  ander  which  Uie 

libel  or  alander  was  publiahed,  or  aa  to  the  character  of  the 
plaintiff,  without  the  leave  of  the  judge,  unleaa  seven 
days  at  least  before  the  trial  he  furnishes  particulars  to  the 
plaintiff  of  the  matters  as  to  which  he  intends  to  give 
evidence. 
CroM-  *38.  The  judge  may  in  all  cases  disallow  any  questions 

2"*°"**"    put  in  cross-examination  of  any  party  or  other  witness 
^""'  which  may  appear  to  him  to  be  vexatious,  and  not  rele- 

vant to  any  matter  proper  to  be  inquired  into  in  the  cause 
or  matter. 
Sc«  p.  192,  and  JSaymomi  v.  Tapaon,  22  Ch.  B.  430 
Judgment      39.  The  judge  may,  at  or  after  a  trial,  direct  that 
judgment  be  entenni  for  any  or  either  party,  or  adjourn 
the  case  for  further  consideration,  or  leave  any  party  to 
move  for  judgment.     No  judgment  shall  be  entered  after 
a  trial  without  the  order  of  a  Court  or  judge. 
J.  A.,  O.  36,  r.  22a.    See  Wilson,  p.  327. 

Note  of  *40.  The  Registrar,  Master,  or  other  proper  officer  pro- 

dontionof  gent  at  any  hearing  or  trial,  shall  make  a  note  of  the 

^^  times  at  which  such  hearing  or  trial  shall  commence  and 

terminate  respectively,  on  each  day  on  which  the  same 

shall  take  place,  for  communication  to  the  taxing  officer 

if  required. 

Entiy  of         41.  Upon  every  trial  at  the  assizes,  or  at  the  sittings  of 

finding!  bj  the  Queen's  Bench  Division  for  London  and  Middlesex, 

'^■*^^**'  where  the  officer  present  at  the  trial  is  not  the  officer  by 

whom  judgments  ought  to  be  entered,  the  Associate  or 

Master  shall  enter  all  such  findings  of  fact  as  the  judge 

may  direct  to  be  entered,  and  the  directions,  if  any,  of 

the  judge  as  to  judgment,  and  the  certificates,  if  any, 

granted  by  the  judge,  in  a  book  to  be  kept  for  the 

purpose. 

J.  A.,  O.  86,  r.  23. 

Certificate       42.  If  the  judge  shall  direct  that  any  judgment  be 
of  judg-      entered  for  any  party  absolutely,  the  certificate  of  the 
^^^         Associate  or  Master  to  that  effect  shall  be  a  sufficent 
authority  to  the  proper  officer  to  enter  judgment  accord- 
ingly.   The  certificate  shall  be  in  the  Form  Na  17  in 
Appendix  &,  with  such  variations  as  circumstances  may 
require. 
J.  A^  O.  86,  r.  24.    See  0.  41,  r.  1. 
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VIII.  Awessors,  Cammimaners,  and  Beferees, 


Order 


43.  Trials  with  assessors  shall  take  place  in  such  manner 
and  upon  such  terms  as  the  Court  or  a  judge  shall  direct 

J.  A.,  O  36|  r.  28.  0. 86,  r.  7 ;  And  At  CliAiioeiy  Ghimben,  0. 55,  r.  19. 

44.  In  any  cause  or  matter  the  Court,  or  a  judge  of  the  Discretioii 
Division  to  which  the  cause  or  matter  is  assigned,  may  at  J^-JJ^^*  *" 
any  time,  or  from  time  to  time,  order  the  trial  and  deter- 
mination of  such  cause  or  matter,  or  of  any  issue  of  fact, 

or  partly  of  fact  and  partly  of  law,  therein,  by  any  com- 
missioner appointed  in  pursuance  of  the  29th  section  of 
the  Principal  Act,  or  at  the  sittings  to  be  held  in  London 
and  Middlesex,  and  such  cause,  matter,  or  issue  shall  be 
tried  and  determined  accordingly. 
J.  A.,  O.  86,  r.  29.     See  Wilson,  p.  89. 

45.  The  business  to  be  referred  to  the  Official  Referees  OffioiAl 
appointed  under  the  Principal  Act,  shall  be  distributed  ^|^^* 
among  such  Official  Eeferees  in  rotation  by  the  clerks  to  ^j^^  ^i  ' 
the  Registrars  of  the  Supreme  Court,  Chancery  Division,  biuineM. 
in  the  manner  now  used  in  the  distribution  of  business 
amongst  the  Conveyancing  Counsel  of  the  Court. 

J.  A.,  0.  86,  r.  29041.    See  p.  224.    C£  0.  51,  r.  10. 

46.  When  an  order  shall  have  been  made  referring  any  Name  of 
business  to  the  Official  Referee  in  rotation,  such  order,  or  K«feree  to 
a  duplicate  of  it,  shall  be  produced  to  the  Registrar's  clerk,  do^^d  on 
whose  duty  it  is  to  make  such  distribution  as  in  the  last  refeienoe. 
Rule  mentioned ;  and  such  clerk  shall  (except  in  the  case 
provided  by  Rule  47  of  this  Order),  indorse  on  the  refer- 
ence a  note  specifying  the  name  of  the  Official  Referee  in 
rotation  to  whom  such  business  is  to  be  referred;  and  the 

order  so  indorsed  shall  be  a  sufficient  authority  for  the 
Official  Referee  to  proceed  with  the  business  so  referred. 
J.  A.,  O.  86,  r.  296.    Cf.  0.  51,  r.  11. 

47.  The  two  last  preceding  Rules  of  this  Order  are  not  Order  mAy 
to  interfere  with  the  power  of  the  Court  or  a  judge  to  5»cify 
direct  or  transfer  a  reference  to  any  one  in  particukr  of  ^^^"^^ 
the  said  Official  Referees,  where  it  appears  to  the  Court 

or  judge  to  be  expedient;  but  every  such  reference  or 
transfer  shall  be  recorded  in  the  manner  mentioned  in 
Order  51,  Rule  10,  and  a  note  to  that  effect  be  indorsed 
on  the  Older  of  reference  or  transfer;  and  in  case  any  such 
reference  or  transfer  shall  have  been  or  shall  be  made  to 
any  one  in  particular  of  the  said  Referees,  then  the  clerk 
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Ordw     in  making  the  distribution  of  the  business  according  to 
^'^^^^   such  rotation  as  aforesaid  shall  have  regard  to  any  such 
reference  or  transfer. 
J.  A.,  O.  86,  r.  29e. 
Trial  48.  Where  any  cause  or  matter,  or  any  question  in  any 

^?^  cause  or  matter,  is  referred  to  a  Referee,  he  may,  subject  to 
•''"•'  the  order  of  the  Court  or  a  judge,  hold  the  trial  at  or 
adjourn  it  to  any  place  which  he  may  deem  most  con- 
venient, and  have  any  inspection  or  view,  either  by 
himself  or  with  his  assessors  (if  any),  which  he  may  deem 
expedient  for  the  better  disposal  of  the  controversy  before 
him.  He  shall,  unless  otherwise  directed  by  the  Court  or 
a  judge,  proceed  with  the  trial  de  die  in  diem,  ill  a  similar 
manner  as  in  actions  tried  with  a  jury. 
J.  A.,  O.  36,  r.  30.    IMdnton  y.  Rolnnmm,  36  L.  T.  337. 

Conduct  of      49.  Subject  to  any  order  to  be  made  by  the  Court  or 
^^  judge  ordering  the  same,  evidence  shall  be  taken  at  any 

trial  before  a  Eeferee,  and  the  attendance  of  witnesses  may 
be  enforced  by  subpoena,  and  every  such  trial  shall  be 
conducted  in  the  same  manner,  as  nearly  as  circumstances 
will  admit,  as  trials  are  conducted  before  a  judge. 
J.  A.,  O.  36,  r.  81. 
Anlhori^       50.  Subject  to  any  such  order  as  last  aforesaid,  the 
of  B«l«nee.  Referee  shall  have  the  same  authority  toitJi  reaped  to  dis- 
covery and  production  of  documents,  and  in  the  conduct 
of  any  reference  or  trial,  and  the  same  power  to  direct  thai 
judgment  be  entered  for  any  or  either  party,  as  a  judge  of 
the  High  Court 

J.  A.,  O.  36,  r.  32.    This  ovw-mles  DawvUlien  v.  Myert,  17  Ch. 
D.  846. 

Cannot  51,  Nothing  in  these  Eules  contained  shall  authorise 

•**™°^^      any  Referee  to  commit  any  person  to  prison  or  to  enforce 

any  order  by  attachment  or  otherwise. 

J.  A.,  O.  36,  r.  33. 

Power  to        52.  The  Referee  may,  before  the  conclusion  of  any  trial 

rabmit  to  before  him,  or  by  his  report  under  the  reference  made  to 

Coort^Miy  ^^^  submit  any  question  arising  therein  for  the  decision 

question,     of  the  Court,  or  state  any  facts  specially,  with  power  to  the 

Court  to  draw  inferences  therefrom,  and  in  any  such  case 

the  order  to  be  made  on  such  submission  or  statement 

shall  be  entered  as  the  Court  may  direct ;  and  the  Court 

shall  have  power  to  require  any  explanation  or  reasons 

from  the  Referee,  and  to  remit  the  cause  or  matter,  or  any 
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pari  thereof,  for  re-trial  or  further  consideration  to  the  <^^^ 
same  or  any  other  Beferee ;  or  the  Court  may  decide  the 


question  referred  to  any  Referee  on  the  eyidence  taken  ooort  can 
before  him,  either  with  or  without  additional  evidence  as  remit 
the  Court  may  direct 

J.A«,0.86,r.  34.  Cf.C.L.  P.  Act,  1864, 1.6;  see  p.  286  and  p.  227. 

*53.  Whenever  a  report  shall  be  made  by  a  Keferee,  he  Xotioe  of 
shall  on  the  same  day  cause  notice  thereof  to  be  given  to  Beferee*! 
all  the  parties  to  the  trial  or  the  reference  before  him  by  ^?^^ 
prepaid  post  letter  directed  to  the  address  for  service  of 
each  party,  who  shall  in  due  course  of  post  be  deemed  to 
have  notice  of  such  report. 

See  Daniel,  ad  looum. 

*5i.  Where  under  the  fifty-sixth  section  of  the  Principal  Adoption 

Act  the  report  of  the  Beferee  has  been  made  in  a  cause  or  ^  ^S^^ 

matter,  the  further  consideration  of  which  has  been  ad-  ^^  ^^^ 

joumed,  it  shall  be  lawful  for  any  party,  on  the  hearing  report 

of  such  further  consideration,  without  notice  of  motion  or 

summons,  to  apply  to  the  Court  or  judge  to  adopt  the 

report,  or  without  leave  of  the  Court  or  a  judge  to  give 

not  less  than  four  days'  notice  of  motion,  to  come  on  with 

the  further  consideration,  to  vary  the  report  or  to  remit  the 

cause  or  matter  or  any  part  thereof  for  re-hearing  or 

further  consideration  to  the  same  or  any  other  Referee. 
See  p.  223. 

*55.  Where  under  the  fifty-sixth  section  of  the  Principal  ^P^?^* 
Act  the  report  of  the  Referee  has  been  made  in  a  cause  or  J^^^  ^^ 
matter,  the  further  consideration  of  which  has  not  been  yaiy  ze- 
adjourned,  it  shall  be  lawful  for  any  party  by  an  eight  port, 
days'  notice  of  motion  to  apply  to  the  Court  to  adopt  and 
carry  into  effect  the  report  of  the  Referee,  or  to  vary  the 
report,  or  to  remit  the  cause  or  matter  or  any  part  thereof 
for  re-hearing  or  further  consideration  to  the  same  or  any 
other  Referee. 

Manier  v.  PtpperM,  19  Ch.  D.  58.    These  three  Rnlee  define  the 
farther  powers  of  Referees. 

IX.  Writ  of  Inquiry  and  Reference  as  to  Damages, 

♦66.  The  provisions  of  Rules  14,  15,  19,  34,  35,  36  Applica- 
and  37  of  this  Order,  shall,  with  the  necessary  modifica-  -^^^  ^ 
tions,  apply  to  an  inquiry,  pursuant  to  a  writ  of  inquiry. 

See  p.  112.    See  Form  Ap.  J.,  No.  8. 

57.  In  every  action  or  proceeding  in  the  Queen's  Bench  Asuer- 
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Oidtr     Division  in  which  it  shall  appear  to  the  Court  or  a  judge 

^^^^^    that  the  amount  of  damages  sought  to  he  leoovered  is 

MBMint  of  suhstantially  a  matter  of  calculation,  it  shall  not  he  neces- 

(UmagM.    sary  to  issue  a  writ  of  inquiry,  hut  the  Couit  or  a  judge 

may  direct  that  the  amount  for  which  final  judgment  is  to 

he  entered  shall  he  ascertained  hy  an  officer  of  the  Court, 

and  the  attendance  of  witnesses  and  the  production  of 

documents  hefore  such  officer  may  he  compelled  hy  suh- 

pa*na,  and  such  officer  may  adjourn  the  inquiry  from  time 

to  time,  and  shall  indorse  upon  the  order  for  referring  the 

amount  of  damages  to  him  the  amount  found  hy  him,  and 

shall   deliver  the   order  with  such  indorsement  to   the 

person  entitled  to  the  damages,  and  such  and  the  like 

proceedings  may  thereupon  he  had  as  to  taxation  of  costs, 

entering  judgment,  and  otherwise,  as  upon  the  finding  of 

a  jury  upon  a  writ  of  inquiry. 

See  p.  106. 

'^SS.  Where  damages  are  to  he  assessed  in  respect  of  any^ 
continuing  cause  of  action,  they  shall  he  assessed  down  ta 
the  time  of  the  assessment 
As  to  matten  which  ariae  during  the  action,  see  0.  M. 


ment  of 
damages 
to  date. 


Order 


VItA  voce 
and  by 
affidavit 


ORDER  XXXVIL 

I.   EviDBNCR  GbNKBALLT. 

1.  In  the  ahsence  of  any  agreement  in  writing  hetween 
the  solicitors  of  all  parties,  and  suhject  to  these  Rules,  the 
witnesses  at  the  trial  of  any  action  or  at  any  assessment 
of  damages  shall  he  examined  vivft  voce  and  in  open 
Court,  hut  the  Court  or  a  judge  may  at  any  time  for 
sufficient  reason  order  that  any  particular  fact  or  facta 
may  he  proved  hy  affidavit,  or  that  the  affidavit  of  any 
witness  may  he  read  at  the  hearing  or  trial,  on  such  con- 
ditions as  the  Court  or  judge  may  think  reasonahle,  or 
that  any  witness  whose  attendance  in  Court  ought  for 
some  sufficient  cause  to  he  dispensed  with  he  examined 
by  interrogatories  or  otherwise  before  a  commissioner  or 
examiner ;  provided  that,  where  it  appears  to  the  Court 
or  judge  that  the  other  party  bon&  fide  desires  the  pro- 
duction of  a  witness  for  cross-examination,  and  that  such 
witness  can  be  produced,  an  order  shall  not  be  made  autho- 
rising the  evidence  of  such  witness  to  be  given  by  affidavit 

J.  A.,  0.  87,  r.  1.    See  pp.  193, 197,  and  199.    See  Moi^gan,  p.  551. 
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*2.  In  default  actions  in  rem,  and  in  references  in  Ad-     Order 
miralty  actions,  evidence  may  be  given  by  afl&davit  JXXVU. 

*3.  An  order  to  read  evidence  taken  in  another  cause  or  Evidence 
matter  shall  not  be  necessary,  but  such  evidence  may,  in  fonner 
saving  aU  just  exceptions,  be  read  on  ex  parte  applications  trial 
by  leave  of  the  Court  or  a  judge,  to  be  obtained  at  the  Cf.  r.  26. 
time  of  making  any  such  application,  and  in  any  other  ^^  P*  l^^* 
case  upon  the  party  desiring  to  use  such  evidence  giving 
two  days  previous  notice  to  the  other  parties  of  his  in- 
tention to  read  such  evidence. 

Cf.  Cons.  O.  19,  rr.  4  and  5. 

*4.  Office  copies  of  all  writs,  records,  pleadings,  and  Office 
documents  filed  in  the  High  Court  of  Justice  shaU  be  «>P*««- 
admissible  in  evidence  in  aJl  causes  and  matters  and  be- 
tween all  persons  or  parties  to  the  same  extent  as  the 
original  would  be  admissible. 

These  three  Jitdet  are  new.    Cf.  Cons.  O.  1,  rr.  42  and  44. 

II.  Examination  of  Witnesses. 

See  Morgan,  178. 

5.  The  Court  or  a  judge  may,  in  any  cause  or  matter  Depod- 
where  it  shall  appear  necessary  for  the  purposes  of  justice,  ^ona. 
make  any  order  for  the  examination  upon  oath  before  the 
Court  or  jtidge  or  any  officer  of  the  Court,  or  any  other 
person  and  at  any  place,  of  any  witness  or  person,  and 
may  empower  any  party  to  any  such  cause  or  matter  to 
give  such  deposition  in  evidence  therein  on  such  terms,  if 
any,  as  the  Court  or  a  judge  may  direct. 

J.  A.,  O.  87,  r.  4.  See  StewaH  v.  OladsUme,  7  Ch.  D.  394.  See  p.  199. 

*6,  An  order  for  a  commission  to  examine  witnesses  shall  Porm  of 
be  in  the  Form  No.  36  in  Appendix  K.,  and  the  writ  of  o«ler  to 
commission  shall  be  in  the  Form  No.  13  in  Appendix  J.,  •^^*°"**®* 
with  such  variations  as  circumstances  may  require. 

Ab  to  when  a  commission  will  not  issue,  see  p.  200. 

*7.  The  Court  or  a  judge  may  in  any  cause  or  matter  at  Attend- 
any  stage  of  the  proceedings  order  the  attendance  of  any  ^ce  to 
person  for  the  purpose  of  producing  any  writings  or  other  P"^^*'® 
documents  named  in  the  order  which  the  Court  or  judge  ments. 
may  think  fit  to  be  produced :  provided  that  no  person 
shflJl  be  compelled  to  produce  under  any  such  order  any 
writing  or  other  document  which  he  could  not  be  com- 
pelled to  produce  at  the  hearing  or  trial. 

Morgan,  p.  188. 

*S.  Any  person  wilfully  disobeying  any  order  requiring  Dimbedi- 
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bis  attendance  for  the  purpose  of  being  examined  or  pro- 
ducing any  document  shall  be  deemed  goiltj  of  contempt 
of  CkHirt,  and  may  be  dealt  with  accordingly. 
Mofgia,  p.  181. 

Ootli  of  *9.  Any  person  required  toattend  for  the  purpose  of  being 
attend-  examined  or  of  producing  any  document  shall  be  entitled 
*"^^  to  the  like  conduct  money  and  payment  for  expenses  and 

^^8*»>     loss  of  time  as  upon  attendance  at  a  trial  in  Court. 

The  peity  prodnciDg  the  wiiuMs  pays  fai  fint  inrtanoe. 
Omof         *10.  Where  any  witness  or  person  is  ordered  to  be 
wnt,  Ac,   examined  before  any  officer  of  the  Court,  or  before  any 
^,^'       person  appointed  for  the  purpose,  the  person  taking  the 
examination  shall  be  furnished  by  the  party  on  whose 
application  the  order  was  made  with  a  copy  of  the  writ 
and  pleadings,  if  any,  or  with  a  copy  of  the  documents 
necessary  to  inform  the  person  taking  the  examination  of 
the  questions  at  issue  between  the  parties. 
M^Ua  6— 10  aire  ftem.    See  p  199.    15  &  16  Vict  a  86,  a.  31. 
EzamfaiA-       *11.  The  examination  shall  take  place  in  the  presence 
tkm,  how    of  the  parties,  their  counsel,  solicitors  or  agents,  and  the 
**^"''"        witnesses  shall  be  subject  to   cross-examination  and  re- 
examination. 

15  ft  16  Vict  c.  86.    See  p.  197  and  p.  200. 
In  *12.  The  depositions  taken  before  an  officer  of  the 

writing.      Court,  or  before  any  other  person  appointed  to  take  the 
MocgMiy     examination,  shall  be  taken  down  in  writing  by  or  in  the 
P*  ^^'        presence  of  the  examiner,  not  ordinarily  by  question  and 
answer,  but  so  as  to  represent  as  nearly  as  may  be  the 
statement  of  the  witness,  and  when  completed  shall  be 
To  be  read  read  over   to   the   witness    and  signed  by  him  in   the 
to  wltnees.  presence  of  the  parties,  or  such  of  them  as  may  think  fit 
to  attend.     If  the  witness  shall  refuse  to  sign  the  deposi- 
tions, the  examiner  shall  sign  the  same.     The  examiner 
may  put  down  any  particular  question  or  answer  if  there 
should  appear  any  special  reason  for  doing  so,  and  may 
put  any  question  to  the  witness  as  to  the  meaning  of  any 
answer,  or  as  to  any  matter  arising  in  the  course  of  the 
Quesfcums   examination.     Any  questions  which  may  be  objected  to 
objected     shall  be  taken  down  by  the  examiner  in  the  depositions, 
to.  and  he  shall  state  his  opinion  thereon  to  the  counsel, 

solicitors,  or  parties,  and  shall  refer  to  such  statement  in 
the  depositions,  but  he  shall  not  have  power  to  decide 
upon  the  materiality  or  relevancy  of  any  question. 
S.  82. 
^foaalto      *13,  If  any  person  duly  summoned  by  subpoena  to 
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attend  for  examinatioii  shall  refuse  to  attend,  or  if,  having     Ml«r 
attended,  he  shall  refuse  to  be  sworn  or  to  answer  any  -^^^^ 
lawful  question,  a  certificate  of  such  ref usal,  signed  by  i^^tend  or 
the  examiner,  shall  be  iiled  at  the  Central  Office,  and  give  e^i- 
thereupon  the   party   requiring   the   attendance  of   the  deuce, 
witness  may  apply  to  the  Court  or  a  judge  ex  parte  or  on 
notice  for  an  oider  directing  the  witness  to  attend,  or  to 
be  sworn,  or  to  answer  any  question,  as  the  case  may  be. 
Cf.  J.  A.,  O.  86,  r.  81.    Cf.  b.  83. 

*14.  If  any  witness  shall  object  to  any  question  which  Objections 
may  be  put  to  him  before  an  examiner,  the  question  so  ^  «wwer. 
put,  and  the  objection  of  the  witness  thereto,  shall  be 
taken  down  by  the  examiner,  and  transmitted  by  him  to 
the  Central  Office  to  be  there  filed,  and  the  validity  of 
the  objection  shall  be  decided  by  the  Court  or  a  judge. 

S.  33. 

*15,  In  any  case  under  the  two  last  preceding  Sules,  the  CoBts  oc- 
Court  or  a  judge  shall  have  power  to  order  the  witness  to  ^io/wd 
pay  any  costs  occasioned  by  his  refusal  or  objection.  «nM 

15  ft  16  Vict.  c.  86,  s.  83. 

"^IG.  When  the  examination  of  any  witness  before  any  FUing  de- 
examiner  shall  have  been  concluded,  the  original  deposi-  poBitions. 
tions,  authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  Central  Office,  and 
there  filed. 

See  p.  197.    S.  84. 

*17.  The  person  taking  the  examination  of  a  witness  Special 
under  these  Rules  may,  and  if  need  be  shall,  make  a  report  of 
special  report  to  the  Court  touching  such  examination  and  «^*™i»«r. 
the  conduct  or  absence  of  any  witness  or  other  person 
thereon,  and  the  Court  or  a  judge  may  direct  such  pro- 
ceedings and  make  such  order  as  upon  the  report  they  or 
he  may  think  just. 

Am  to  who  may  be  present,  see  p.  197  and  p.  200. 

*18.  Except  where  by  this  Order  otherwise  provided,  or  Consent  of 
directed  by  the  Court  or  a  judge,  no  deposition  shall  be  deponent, 
given  in  evidence  at  the  hearing  or  trial  of  the  cause  or 
matter  without  the  consent  of  the  party  against  whom  the 
same  may  be  offered,  unless  the  Court  or  judge  is  satisfied 
that  the  deponent  is  dead,  or  beyond  the  jurisdiction  of  the 
Court,  or  unable  from  sickness  or  other  infirmity  to  attend 
the  hearing  or  trial,  in  any  of  which  cases  the  depositions 
certified  under  the  hand  of  the  person  taking  the  examina- 
tion shall  be  admissible  in  evidence  saving  all  just  excep- 
tions without  proof  of  the  signature  to  such  certificate. 

J.  A.,  1875,  s.  20.     Warner  v.  Motm^  16  Gh.  D.  101. 
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Order         *19.  Any  officer  of  the  Court,  or  other  person  directed 
^^^^^^'  to  take  the  examination  of  any  witness  or  person,  may 
Who  may  administer  oaths, 
administer      (^f-  ^^  &  1^  ^2<^-  ^  ^^t  ^  ^5. 

oaths.  ♦20.  Any  party  in  any  cause  or  matter  may  by  subpoena 

Any  party  ad  testificandum  or  duces  tecum  require  the  attendance  of 

™*y  ■"^."    any  witness  before  an  officer  of  the  Court,  or  other  person 

^^  appointed  to  take  the  examination,  for  the  purpose  of 

using  his  evidence  upon  any  proceeding  in  the  cause  or 

matter  in  like  manner  as  such  witness  would  be  bound  to 

attend  and  be  examined  at  the  hearing  or  trial ;  and  any 

party  or  witness  having  made  an  affidavit  to  be  used  or 

which  shall  be  used  on  any  proceeding  in  the  cause  or 

matter  shall  be  bound  on  being  served  with  such  subpcena 

to  attend  before  such  officer  or  person  for  cross- examina- 

tion. 
S.  40,  with  a  proviso  omitted. 

Evidence  ^21.  Evidence  taken  subsequently  to  the  hearing  or  trial 
taken  after  of  any  cause  or  matter  shall  be  taken  as  nearly  as  may  be 
^^^  in  the  same  manner  as  evidence  taken  at  or  with  a  view 

to  a  trial. 
S.  81.    See  p.  289. 

Ordinary  ♦22.  The  practice  with  reference  to  the  examination, 
"^^  cross  examination,  and  re-examination  of  witnesses  at  a 

»PP  y*         trial  shall  extend  and  be  applicable  to  evidence  taken  in 
any  cause  or  matter  at  any  stage. 
S.  87. 
Subject  to      *23.  The  practice  of  the  Court  with  respect  to  evidence 
special        at  a  trial,  when  applied  to  evidence  to  be  taken  before  an 
directions,  officer  of  the  Court  or  other  person  in  any  cause  or  matter 
after  the  hearing  or  trial,  shall  be  subject  to  any  special 
directions  which  may  be  given  in  any  case. 
S.  54.    See  p.  200. 

Depoei-  *24.  No  affidavit  or  deposition  filed  or  made  before 

tions  be-    issue  joined  in  any  cause  or  matter  shall  without  special 

ioStted^^*   leave  of  the  Court  or  a  judge  be  received  at  the  hearing 

Notice        ^'  *"*^  thereof,   unless  within  one  month  after  issue 

joined,  or  within  such  longer  time  as  may  be  allowed  by 

special  leave  of  the  Court  or  a  judge,  notice  in  writing 

shall  have  been  given  by  the  party  intending  to  use  the 

same  to  the  opposite  party  of  his  intention  in  that  behalL 

Evidence        ♦25.  All  evidence  taken  at  the  hearing  or  trial  of  any 

™*J  ^      cause  or  matter  may  be  used  in  any  subsequent  proceed- 

subee-        "^8*  "^  ^^®  ^^^  cause  or  matter. 

quent  pro-  Of.  Rule  3.  See  p.  199  aud  p.  289.  Ritltt  II  to  25  are  fi«ir. 
ceedingt.     See  too,  Hanover  v.  i/omfratf,  10  Ch.  U.  224. 
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♦III.  SUBP(ENA.  Order 

xxxvn. 

26.  Where  it  is  intended  to  sue  out  a  subpoena^  a 

prsecipe    for    that    purpose,    in    the    Form   No.    21    in  l>eacrip- 
Appendix  G.,  and  containing  the  name  or  firm  and  the  ^^^!^  ?'  , 
place  of  business  or  residence  of  the  solicitor  intending  to  ^j^tor 
sue  out  the  same,  and,  where  such  solicitor  is  agent  only,  in  pnecipe. 
then  also  the   name   or  firm  and  place  of  business  or 
residence  of  the  principal  solicitor,  shall  in  all  cases  be 

delivered  and  filed  at  the  Central  Office, 
Cona.  O.  28,  r.  1. 

27.  A  writ  of  subpoena  shall  be  in  one  of  the  Forms  1  Form  of. 
to  7  in  Appendix  J.,  with  such  variations  as  circumstances 

may  require. 

28.  Where  a  subpoena  is  required  for  the  attendance  of  To  attend 
a  witness  for  the  purpose  of  proceedings  in  chambers,  '^^  cham- 
such  subpoena  shall  issue  from  the  Central  Office  upon  a  ^^^®"' 
note  from  the  judge. 

Cons.  0.  85,  r.  29.    See  Morgan,  p.  127. 

29.  Every  subpoena  other  than  a  subpoena  duces  tecum  Number  of 
shall  contain  three  names  where  necessary  or  required,  but  names, 
may  contain  any  larger  number  of  names. 

Cons.  O.  28,  r.  3. 

30.  No  more  than  three  persons  shall  be  included  in 
one  subpoena  duces  tecum,  and  the  party  suing  out  the 
same  shall  be  at  liberty  to  sue  out  a  subpoena  for  each 
person  if  it  shall  be  deemed  necessary  or  desirable. 

Cons.  O.  28,  r.  4. 

31.  In  the  interval  between  the  suing  out  and  service  Altering 
of  any  subpoena  the  party  suing  out  the  same  may  correct  and  re- 
any  error  in  the  names  of  parties  or  witnesses,  and  may  ■®*^^'^^ 
have  the  writ  re-sealed  upon  leaving  a  corrected  prsecipe  subpoena, 
of  such  subpoena  marked  with  the  words  ''altered  and 
re-sealed,''  and  signed  with  the  name  and  address  of  the 
solicitor  suing  out  the  same. 

Cons.  O.  28,  r.  5. 

32.  The   service   of  a  subpoena  shall  be  effected  by  Service  of. 
delivering  a  copy  of  the  writ,  and  of  the  indorsement  R.  6. 
thereon,  and  at  the  same  time  producing  the  original  writ. 

33.  Affidavits  filed  for  the  purpose  of  proving  the  ser-  Affidavits 
vice  of  a  subpoena  upon  any  defendant  must  state  when,  of  service, 
where,  and  how,  and  by  whom,  such  service  was  effected.  B.  7. 

34.  The  service  of  any  subpoena  shall  be  of  no  validity  Twelve 
if  not  made  within  twelve  weeks  after  the  teste  of  the  writ,  weeks  for 

R.  9  bad  <'exoept  a  subpoena  for  costs."    0.  48,  r.  7.    See  Central  service. 
Office  Practice  Rules, ' '  Suhposnas, "  and  see  Forms.    The  RuUt  on  thii 
page  are  new, 
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Order 


rV.    PKRPETUATIirO  TSSTIMONT. 


Who  iDAy 

actinn  to 

perpetOAte 

testimony. 


Attorney- 

Greneral 

defendant. 


Not  set 
down  for 
trial 


35.  Any  person  who  would  under  the  circumstances 
alleged  by  him  to  exist  become  entitled,  upon  the  happen- 
ing of  any  future  event,  to  any  honour,  title,  dignity,  or 
office,  or  to  any  estate  or  interest  in  any  property,  real  or 
personal,  the  right  or  claim  to  which  cannot  by  him  be 
brought  to  trial  before  the  happening  of  such  event,  may 
commence  an  action  to  perpetuate  any  testimony  which 
may  be  material  for  establishing  such  right  or  claim. 

36.  In  all  actions  to  perpetuate  testimony  touching  any 
honour,  title,  dignity,  or  office,  or  any  other  matter  or 
thing  in  which  the  Crown  may  have  any  estate  or  interest, 
the  Attorney-General  may  be  made  a  defendant,  and  in  all 
proceedings  in  which  the  depositions  taken  in  any  such 
action,  in  which  the  Attorney-General  was  so  made  a 
defendant,  may  be  offered  in  evidence,  such  depositions 
shall  be  admissible  notwithstanding  any  objection  to  such 
depositions  upon  the  ground  that  the  Crown  was  not  a 
party  to  the  action  in  which  such  depositions  were  taken. 

See  Morgan's  Chy.  Acts,  ed.  5,  p.  2  and  p.  S. 

37.  Witnesses  shall  not  be  examined  to  perpetuate 
testimony  unless  an  action  has  been  commenced  for  the 
purpose. 

Cons.  O.  9,  r.  6. 

38.  No  action  to  perpetuate  the  testimony  of  witnesses 
shall  be  set  down  for  trial. 

Cons.  O.  9,  r.  7.     Cf .  6  &  6  Vict  c.  69. 


Order 


ORDER  XXXVIII. 
L  Affidavits  and  Depositions. 


Evidence.       1.  Upon  any  motion,  petition,  or  summons  evidence 

on  motion,  nj^y  be  given  by  affidavit ;  but  the  Court  or  a  judge  may, 

^'  on  the  application  of  either  party,  order  the  attendance 

for  cross-examination  of  the  person  making  any  such 

affidavit 

J.  A.,  0. 87,  r.  2.    See  p.  193,  and  Mozgan,  ed.  5,  p.  661.    See,  too, 
'-  T.  ieoUns,  60  L.  J.  Ch.  612. 
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*2.  Every  affidavit  ahall  be  intituled  in  the  cause  or  ^B^^SSLj 
matter  in  which  it  is  sworn  ;  but  in  every  case  in  which    **^^"' 
there  are  more  than  one  plaintiff  or  defendant,  it  shall  be  Affidavit 
sufficient  to  state  the  full  name  of  the  first  plaintiff  or  g^^  ^^ 
defendant  respectively,  and  that  there  are  other  plaintiffs  titnled. 
or  defendants,  as  the  case  may  be  ;  and  the  costs  occasioned 
by  any  unnecessary  prolixity  in  any  such  title  shall  be 
disallowed  by  the  taxing  officer. 

Cf.  0.  68,  r.  4,  and  0. 19,  r.  5.     Young  v.  Brattey,  1  Ch.  D.  277. 

3.  Affidavits  shall  be  confined  to  such  facts  as  the  How 
witness  is  able  of  his  own  knowledge  to  prove,  except  on  fr»™«i 
interlocutory  motions,  on  which  statements  as  to  his 
belief,  with  the  grounds  thereof,  may  be  admitted.  The 
costs  of  every  affidavit  which  shall  unnecessarily  set  forth 
matters  of  hearsay,  or  argumentative  matter,  or  copies  of  or 
extracts  from  documents,  shall  be  paid  by  the  party  filing 
the  same. 

J.  A.,  O.  37,  r.  S,  and  Costs,  O.  6,  r.  18.    See  p.  191  and  p.  195. 

*4.  Affidavits  sworn  in  England  shall  be  sworn  before  a  Before 
judge,  District  Eegistrar,  Conmiissioner  to  administer  oaths,  ^"^*™ 
or  officer  empowered  under  these  Kules  to  administer  oaths. 

See  16  &  17  Vict  c.  78,  and  Morgan,  p.  202. 

*5.  Every  Commissioner  to  administer  oaths  shall  express  Batiet  of 
the  time  when  and  the  place  where  he  shall  take  any  ^?"V 
affidavit,  or  the  acknowledgment  of  any  deed,  or  recog- 
nisance ;  otherwise  the  same  shall  not  be  held  authentic, 
nor  be  admitted  to  be  filed  or  enrolled  without  the  leave 
of  the  Court  or  a  judge ;  and  every  such  Commissioner  Time, 
shall  express  the  time  when,  and  the  place  where,  he  shall 
do  any  other  act  incident  to  his  office. 

Cons.  0.  i, 

6.  All  examinations,  affidavits,   declarations,   affirma-  Affidayits 
tions,   and  attestations  of  honour  in  causes  or  matters  ^'^^,  ^ 
depending  in  the  Hiyh  Courts  and  also  acknowledgments  ^^'^^ 
required  for  the  purpose  of  enrolling  any  deed  in  the 
Central  Office^  may  be  sworn  and  taken  in  Scotland  or 
Ireland  or  the  Channel  Islands,  or  in  any  colony,  island, 
plantation,  or  place  under  the  dominion  of  Her  Majesty 
in  foreign  parts,  before  any  judge.  Court,  notary  public, 
or  person  lawfully  authorised  to  administer  oaths  in  such 
country,  colony,  island,  plantation,  or  place  respectively, 
or  before  any  of  Her  Majesty's  consuls  or  vice-consuls  in 
any  foreign  parts  out  of  Her  Majesty's  dominions;  and 
the  judges  and  other  officers  of  the  EUgh  Court  shall  take 
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Form. 


Order  judicial  notice  of  the  seal  or  signature,  as  the  case  may  be, 
of  any  such  Court,  jodge,  notary  public,  person,  consul, 
or  vice-consul,  attached,  appended,  or  subecribed  to  any 
such  examinations,  affidavits,  affirmations,  attestations  of 
honour,  declarations,  acknowledgments,  or  to  any  other 
deed  or  document. 

Cb.  Pra  Act,  1852,  i.  22.    See  p.  187. 

7.  Every  affidavit  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  paragraph 
shall  be  numbered  consecutively,  and  as  nearly  as  may  be 
shall  be  confined  to  a  distinct  portion  of  the  subject. 
Every  affidavit  shall  be  written  or  printed  bookwise.  No 
costs  shall  be  allowed  for  any  affidavit  or  part  of  an 
affidavit  substantially  departing  from  this  rule. 

J.  A.,  O.  37,  r.  8a. 

8.  Every  affidavit  shall  state  the  description  and  true 
Sh  *^flf  place  of  abode  of  the  deponent 

deponent.       J.  A.,  O.  87,  r.  35.     See  p.  196,  and  £x  parte  King,  L.  R.  7 
C.  P.  77. 


By  two  or 

more  de* 
ponenta. 


Filing. 


Scan- 

dalons 

matter. 


9.  In  every  affidavit  made  by  two  or  more  deponents 
the  names  of  the  several  persons  making  the  affidavits 
shall  be  inserted  in  the  jurat,  except  that  if  the  affidavit 
of  all  the  deponents  is  taken  at  one  time  by  the  same 
officer  it  shall  be  sufficient  to  state  that  it  was  sworn  by 
both  (or  all)  of  the  "  above-named  "  deponents. 

J.  A.,  O.  87,  r.  8c,  p.  196. 

*10.  Every  affidavit  or  other  proof  used  in  Admiralty 
actions  shall  be  filed  in  the  Admiralty  Registry :  eveiy 
affidavit  used  in  Probate  actions  shall  be  filed  in  the 
Probate  Registry :  every  affidavit  used  on  the  Crown  side 
of  the  Queen's  Bench  Division  shall  be  filed  in  the  Crown 
Office  Department:  every  affidavit  used  in  a  cause  or 
matter  proceeding  in  a  District  Registry  shall  be  filed 
there :  and  every  other  affidavit  used  shall  be  filed  in  the 
Central  Office.  There  shall  be  appended  to  every  affidavit 
a  note  showing  on  whose  behsdf  it  is  filed,  and  no  affi 
davit  shall  be  filed  or  used  without  such  note,  unless  the 
Court  or  a  judge  shall  otherwise  direct 

See  O.  87,  r.  td. 

*11.  The  Court  or  a  judge  may  order  to  be  struck  out 
from  any  affidavit  any  matter  which  is  scandalous,  and 
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may  order  the  costs  of  any  application  to  strike  out  such  -^'**JL 
matter  to  be  paid  as  between  solicitor  and  client 


Compare  the  power  of  tba  Court  as  to  atriking  out  acandaloas 
inaiter  from  pleadings  and  interrogatories :  0.  19,  r.  27,  and  0.  SI, 
rr.  6  and  7.    See,  too,  as  to  cross-examination,  0.  86,  r.  88. 

12.  No  affidavit  having  in  the  jurat  or  body  thereof  any  Altera- 
interlineation,  alteration,  or  erasure,  shall  without  leave  of  ***»>■  "*d 
the  Court  or  a  judge  be  read  or  made  use  of  in  any  matter  *"■'*"■• 
depending  in  Court  unless  the  interlineation  or  alteration 

(oUier  than  by  erasure)  is  authenticated  by  the  initials  of 
the  officer  taking  the  affidavit,  or,  if  taken  at  the  Central 
Office,  either  by  his  initials  or  by  the  stamp  of  that  office, 
nor  in  tlie  case  of  an  erasure,  unless  the  words  or  figures 
appearing  at  the  time  of  taking  the  affidavit  to  be  written 
on  the  erasure  are  rewritten  and  signed  or  initialled  in  the 
mai^in  of  the  affidavit  by  the  officer  taking  it. 

J.  A.,  O.  87,  r.  Ze,    See  p.  196  and  r.  22. 

13.  Where  an  affidavit  is  sworn  by  any  person  whoByilUte- 
appcars  to  the  officer  taking  the  affidavit  to  be  illiterate  or  >^^  ^^ 
blind f  the  officer  shall  certify  in  the  jurat  that  the  affidavit  ^^ 
was  read  iu  his  presence  to  the  deponent,  that  the  deponent  P^^"* 
seemed  perfectly  to  understand  it,  and  that  the  deponent 

made  his  signature  in  the  presence  of  the  officer.  No  such 
affidavit  shall  be  used  in  evidence  in  the  absence  of  this 
certificate,  unless  the  Court  or  a  judge  is  otherwise  satisfied 
that  the  affidavit  was  read  over  to  and  appeared  to  be 
perfectly  understood  by  the  deponent. 

J.  A.,  0.  37,  r.  2f,    See  p.  196. 

•14.  The  Court  or  a  judge  may  receive  any  affidavit  Court  may 
sworn  for  the  purpose  of  being  used  in  any  cause  or  matter,  waive  irre- 
notwithstandiiig  auy  defect  by  misdescription  of  parties  or  ^'"■"^y* 
otherwise  in  the  title  or  jurat,  or  any  other  irregularity  in 
the  form  thereof,  and  may  direct  a  memorandum  to  be  Memo- 
made  on  the  document  that  it  has  been  so  received.  randum. 

See  p.  197. 

15.  In  cases  in  which  by  the  present  practice  an  original  Stamping 
affidavit  is  allowed  to  be  used,  it  shall  before  it  is  used  be  *"d  use  of 
stamped  with  a  proper  filing  stamp,  and  shaU  at  the  time  ^°J^ 
when  it  is  used  be  delivered  to  and  left  with  the  proper 
officer  in  Court  or  in  chambers,  who  shall  send  it  to  he  filed. 
An  office  copy  of  an  affidavit  may  in  all  cases  be  used,  the 
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0^»     original  affidavit  having  been  previoasly  filed,  and  the 
copy  duly  authenticated  with  the  seal  of  the  office. 

J.  A.,  O.  87,  r.  89.    See  Wilion,  p.  345. 

*16.  No  affidavit  shall  be  sufficient  if  sworn  before  the 
solicitor  acting  for  the  party  on  whose  behalf  the  affidavit 
is  to  be  used,  or  before  any  agent  or  correspondent  of  such 
solicitor,  or  before  the  party  himself. 

See  p.  196. 

*17.  Any  affidavit  which  would  be  insufficient  if  sworn 
1)cfore  the  solicitor  himself  shall  be  insufficient  if  sworn 
before  his  clerk,  or  partner. 

*18.  Where  a  special  time  is  limited  for  filing  affidavits, 
no  affidavit  filed  after  that  time  shall  be  used,  unless  by 
leave  of  the  Court  or  a  judge. 

Am  to  the  enUvgement  of  time,  we  Moi^an,  p.  555. 

*19.  Except  by  leave  of  the  Court  or  a  judge  no  order 
made  ex  parte  in  Court  founded  on  any  affidavit  shall  be 
of  any  force  unless  the  affidavit  on  which  the  application 
was  made  was  actually  made  before  the  order  was  applied 
for,  and  produced  or  filed  at  the  time  of  making  the 
motion. 


Not  to  be 

sworn 

before 

flolioiior  of 

thepwrty, 

or  his 

agent. 

Or  olerk. 


Filing 
after  time 
limited. 


Must  be 

sworn 

before 

order 

made. 


*II.  Affidavits  and  Evidemck  in  Chambers. 


Notice  of        20.  The  party  intending  to  use  any  affidavit  in  support 
intention    ^f  j„jy  application  made  by  him  in  chambers  in  the  Chan 
^®*        eery  Division  shall  give  notice  to  the  other  parties  con- 
cerned of  his  intention  in  that  behalf. 

Cons.  O.  85,  r.  27.    Jinner  ▼.  Morrii,  10  W.  R.  640. 

When  pz«-      21.  All  affidavits  which  have  been  previously  made  and 
▼iondy       lead  in  Court  upon  any  proceeding  in  a  cause  or  matter 
J^J"       may  be  used  before  the  judge  in  chambers. 
Cons.  O.  S5,  r.  28. 

22.  Every  alteration  in  an  account  verified  by  affidavit 
to  be  left  at  chambers  shall  be  marked  with  the  initials 
of  the  Commissioner  or  officer  before  whom  the  affidavit  is 
sworn,  and  such  alterations  shall  not  be  made  by  erasure. 

23.  Accounts,  extracts  from  pariah  registers,  paitica- 
lais  of  creditors'  debts,  and  other  documents  referred  to  by 
affidavit,  shall  not  be  annexed  to  the  affidavit,  or  referred 
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to  in  the  affidavit  as  annexed,  bat  shall  be  refened  to  as  ^Si^lSL, 
exhibits.  "^^' 

Exhibite  ufed  to  b» annexed:  Wilwn« ed.  8,  p.  Si6. 

24.  Every  certificate  on  an  exhibit  referred  to  in  an  Exhibits 
affidavit  signed  by  the  Commissioner  or  officer  before  whom  *®  ^ 
the  affidavit  is  sworn  shall  be  marked  with  the  short  title  ^|^  ^^ 
of  the  cause  or  matter. 

The  last  three  Rales  are  from  the  Beg.,  Aug.  8, 1867. 

IIL  Trial  on  Affidavit. 

25.  Within  fourteen  days  after  a  consent  for  taking  Time  for 
evidence  by  affidavit  as  between  the  parties  has  been  ^j^^^^ 
given,  or  within  such  time  as  the  parties  may  agree  upon,  ^ 

or  the  Court  or  a  judge  may  allow,  the  plaintiff  shall  file 
his  affidavits  and  deliver  to  the  defendant  or  his  solicitor 
a  list  thereof. 
J.  A.,  O.  38,  r.  1.    See  p.  191  and  p.  197. 

26.  The  defendant,  within  fourteen  days  after  delivery  Time  for 

of  such  list,  or  within  such  time  as  the  parties  may  agree  ^^^^ . 

upon,  or  the  Court  or  a  judge  may  allow,  shall  file  his      ^ 

affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a  list 

thereof. 

J.  A.,  O.   88,  r.  2.     (Hottop  v.  Hetion  Local  Board,  W.  N. 
1878,  72. 

27.  Within  seven  days  after  the  expiration  of  the  last-  ^^*  fP"" 
mentioned  fourteen  days,  or  such  other  time  as  aforesaid,  j   ^^^ 
the  plaintiff  shall  file  his  affidavits  in  reply,  which  affidavits     ^^^^' 
shall  be  confined  to  matters  strictly  in  reply,  and  shall 
deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 

J.  A.,  O.  88,  r.  3.     GUberi  v.  Comedy  Co.,  16  Ch.  D.  100. 

28.  When  the  evidence  is  taken  by  affidavit,  any  party  Notice  to 
desiring  to  cross-examine  a  deponent  who  has  made  an  ^^^m*-^ 
affidavit  filed  on  behalf  of  the  opposite  party  may  serve  •""""'*• 
upon  the  party  by  whom  such  affidavit  has  been  filed  a 
notice  in  writing,  requiring  the  production  of  the  deponent 

for  cross-examination  at  the  tried,  such  notice  to  be  served 
at  any  time  before  the  expiration  of  fourteen  days  next 
after  the  end  of  the  time  allowed  for  filing  affidavits  in 
reply,  or  within  such  time  as  in  any  case  the  Court  or  a 
judge  may  specially  appoint ;  and  unless  such  deponent  is 
produced  accordingly,  his  affidavit  shall  not  be  used  as  evi- 
dence unless  by  the  special  leave  of  the  Court  or  a  judge, 
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The  party  producing  such  deponent  for  cross-examination 
shall  not  be  entitled  to  demand  the  expenses  thereof  in  the 
iirst  instance  from  the  party  requiring  such  production. 

J.  A.,  O.  88,  r.  4.     Jtiekaurdt  t.  Ooddard,  L.  R  10  Ch.  288, 
decided  before  the  Role 


29.  Tlie  party  to  whom  such  notice  as  is  mentioned  in 
the  last  preceding  Rule  is  given  shall  be  entitled  to  compel 
the  attendance  of  the  deponent  for  cross-examination  in  the 
same  way  as  he  might  compel  the  attendance  of  a  witness 
to  be  examined. 

J.  A.,  O.  38,  r.  5. 

30.  AVhen  the  evidence  under  this  Order  is  taken  by 
affidavit,  such  evidence  shall  be  printed,  and  the  notice  of 
trial  shall  be  given  at  the  same  time  after  the  close  of  the 
evidence  as  in  other  cases  is  by  these  Rules  provided  after 
the  close  of  the  pleadings :  ^provided  that  other  affidavits 
may  be  printed  if  all  the  parties  interested  consent  thereto, 
or  the  Court  or  a  judge  so  order :  provided  also  that  this 
Rule  shall  not  apply  in  the  Probate,  Divorce  and  Admiralty 
Division  to  default  actions  in  rem,  or  references  in  actions, 
or  actions  for  limitation  of  liability,  unless  the  Court  or  a 
judge  shall  otherwise  order. 

J.  A.,  0.  88,  r.  6.  As  to  time,  eee  Warinff  t.  laeey,  24  W. 
R  818. 


Order 


Appli< 
tion  for 
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ORDER  XXXDL 

MoTioK  FOR  Nkw  Trial. 

1.  Everv  motion  for  a  new  trial  or  to  set  aside  a  verdidj 
JimUnfy,  or  judgment,  shall  be  made  (1)  in  every  cause  or 
matter  by  the  Principal  Act  assigned  to  the  Probate, 
Divorce  and  Admiralty  Division,  where  there  has  been  a 
trial  thereof  or  of  any  issue  therein  with  a  jury,  to  a  Divi- 
sional Court  of  that  Division,  one  of  the  judges  of  which 
shall  (when  practicable)  sit  on  the  hearing  of  such  motion; 
(2)  in  every  other  cause  or  matter,  where  there  has  been  a 
trial  thereof  or  of  any  issue  therein  with  a  jury,  to  a  Divi- 
sional Court  of  the  Queen's  Bench  Division;  and  (3)  where 
there  has  been  a  trial  without  a  jury,  by  appeal  to  the 
Court  of  Appeal 

Compare  the  proTision  in  J.  A.,  O.  S9,  r.  1.    See  p.  229. 
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*2,  No  judge  shall  sit  on  the  hearing  of  any  motion  for  Ord«r 
a  new  trial  in  any  cause  or  matter  tried  with  a  jury  before   3LXXIX. 

^™®^^-  Judge  who 

*3.  Every  application  for  a  new  trial  shall  be  by  notice  tnel  not 

of  motion,  and  no  rule  nm,  order  to  show  cause,  or  formal  to  sit. 

proceeding  other  than  such  notice  of  motion,  shall  be  made  Applico- 

or  taken.     The  notice  shall  state  the  grounds  of  the  ^^^  *®.^ 

application,  and  whether  all  or  part  only  of  the  verdict  of^^^tl^ 

or  findings  is  complained  of.  l^o  rule 

*4.  The  notice  of  n^otion  shall  be  an  eigJd  days  notice,  nhL 
and  shall  be  served  within  the  times  following:  viz.,  if  Time  to 
tlie  trial  has  taken  place  in  London  or  Middlesex,  within  "^^^ 
eight  days  after  the  trial ;  if  the  trial  has  taken  place  ^^^fj* 
elsewhere  than  in  London  or  Middlesex,  within  seven 
days  after  the  last  day  of  sitting  on  the  circuits  for 
England  and  Wales  during  which  the  trial  shall  have 
taken  place.     The  time  of  the  vacations  shall  not  be 
reckoned  in  the  computation  of  the  time  for  serving  the 
notice  of  motion. 

*5.  The  notice  may  be  amended  at  any  time  by  leave  Amend- 
of  the  Court  or  a  judge  on  such  terms  as  th«  Court  or  ™*ot  of 
judge  may  think  just  ^^^^®- 

Compftre  the  amendment  of  pleadings  in  0.  S8« 

6.  A  new  trial  shall  not  be  granted  on  the  ground  of  When  new 
misdirection  or  of  the  improper  admission  or  rejection  of  *"»1  not 
evidence,  or  because  the  verdict  of  the  jury  loas  not  taken  ^^^ 
upon  a  question  which  the  jiidge  at  the  trial  teas  not  asked 

to  leave  to  them,  unless  in  the  opinion  of  the  Court  to 
which  the  application  is  made  some  substantial  wrong  or 
miscarriage  has  been  thereby  occasioned  in  the  trial ;  and 
if  it  appear  to  such  Court  that  such  wrong  or  miscarriage 
aliects  part  only  of  the  matter  in  controversy,  or  some  or 
one  only  of  the  parties,  the  Court  may  give  final  judgment 
as  to  part  thereof,  or  some  or  one  only  of  the  j^rties,  and 
direct  a  new  trial  as  to  the  other  part  only  oi'  as  to  the 
other  party  or  parties. 

J.  A.,  O.  89,  r.  3.  An  important  change  is  here  introduced  as  to 
the  grounds  of  a  new  trial  as  of  right ;  and  see  Manh  v.  ItaacSt  45 
Ii.  J.  C.  P.  505,  and  p.  280. 

7.  A  new  trial  may  be  onlered  on  any  question,  what-  New  trial 
ever  be  the  grounds  for  the  new  trial,  without  interfering  •■  to  part, 
with  the  finding  or  decision  upon  any  other  question. 

J.  A.,  O.  89,  r.  4. 
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Order         8.  A  new  trial  shall  not  be  granted  by  reason  of  the 
^^^^'  ruling  of  any  judge  that  the  stamp  upon  any  document  is 
Onaocount  ^^^^^^^9  ^^  ^^^  ^0  document  does  not  require  a  stamp, 
of  BUmp.        c.  L.  P.  Act,  1854,  i.  81. 


Order  XL  ORDEK  XL. 

Motion  fob  Judgment. 

By  motion.  1.  Except  where  by  the  Acts  or  by  these  Eules  it  is 
provided  that  judgment  may  be  obtained  in  any  otiier 
manner,  the  judgment  of  the  Court  shall  be  obtained  by 
motion  for  judgment. 

J.  A,  O.  40,  r.  1.    See  p.  220. 

When  no  2.  Where  at  the  trial  the  judge  or  referee  abstains 
judgment  from  directing  any  judgment  to  be  entered,  the  plaintiff 
at  trial.  ^^^^^  ^g^  doton  a  motion  for  judgment.  If  he  does  not  set 
T^e  for  down  such  a  motion  and  give  notice  thereof  to  the  other 
Sk)wnf       parties  within  ten  days  after  the  trial,  any  defendant  may 

set  down  a  motion  for  judgment,  and  give  notice  thereof 

to  the  other  parties. 

J.  A.,  O.  40,  r.  3,  which  said  at  the  trial  of  any  action  the 
plaintiif  might  aet  down  the  action  upon  motion,  kc 

Where  3.  Where,  at  or  after  a  trial  with  a  jury,  the  judge  has 

^  t*faS°?"*  directed  that  any  judgment  be  entered,  any  party  may 
wrong.  ^PP^y  ^  ^^  aside  such  judgment  and  enter  any  other 
judgment,  on  the  ground  that  the  judgment  directed  to  be 
entered  is  wrong  by  reason  that  the  finding  of  the  jury 
upon  the  queetiofis  submitted  to  them  has  not  been  properly 
entered. 

J.  A.,  O.  40,  r.  4. 

Applica-         4.  Where,  at  or  after  a  trial  by  a  judge,  either  with  or 

tion  to  Bet  without  a  jury,  the  judge  has  directed  that  any  judgment 

*"^         be  entered,   any  party  may    apply  to   set   aside  such 

judgment  and  to  enter  any  other  judgment,  upon  the 

ground  that,  upon  the  finding  as  entered,  the  judgment 

so  directed  is  wrong. 

J.  A,  0.  40,  r.  4. 

To  Coart        5.  An  application  under  Rules  3  and  4  of  this  Order 
of  Appeal  shall  be  to  the  Court  of  Appeal,  ^hinless,  where  there  has 

142 


RULES  OF  THE  SUPREMK  COURT. 

been  a  trial  with  a  jury,  there  is  also  a  motion  for  a  new  Ord« 
trial,  in  which  case  it  shall  be  to  the  Divisional  Conrt  by  " 
which  such  motion  shall  bo  heard. 

J.  A.,  O.  40,  r.  4.    See  0.  89,  r.  1. 

6.  Where  at  a  trial  by  a  referee  he  has  directed  that  Motion  to 
any  judgment  be  entered,  any  party  may  move  to  8et^**"<l« 
aside  such  judgment,  and  to  enter  any  other  judgment,  JJ  jS^'°* 
on  the  ground  that  upon  the  finding  as  entered  the 
judgment  so  directed  is  wrong :  ^Provided  that  in  the 
Queen's  Bench  Division  such  motion  shall  be  made  to  a 
Divisional  Court. 

J.  A.,  O.  40,  r.  5.    Mdlin  ▼.  Monieo,  3  C.  P.  B.  142.    See  p.  227 

7.  Where  issues  have  been  ordered  to  be  tried,  or  issues  When 
or  questions  of  fact  to  be  determined  in  any  manner,  the  ?|^ 
plaintiff  may  set  down  a  ??io^t(w/(W  judgment  as  soon  as  ^\^^ 
such  issues  or  questions  have  been  determined.     If  he  does 

not  set  down  ^^Kh  a  motiaiif  and  give  notice  thereof  to  the 
other  parties  within  ten  days  after  his  right  so  to  do  has 
arisen,  then  after  the  expiration  of  such  ten  days  any 
defendant  may  set  down  a  motion  for  judgment,  and  give 
notice  thereof  to  the  other  parties. 
J.  A.,  0. 40,  r.  7 ;  and  J.  A.,  Fonn  D.  18. 

8.  Where  issues  have  been  ordered  to  be  tried,  or  issues  Where 
or  questions  of  fact  to  be  determined  in  any  manner,  and  f^^® 
some  only  of  such  issues  or  questions  of  fact  have  been  tried  ^^!^  ^ 
or  determined,  any  party  who  considers  that  the  result  of  mined, 
such  trial  or  determination  renders  the  trial  or  determina- 
tion of  the   others  of  them  unnecessary,  or  renders  it 
desirable  that  the  trial  or  determination  thereof  should  be 
postponed,  may  apply  to  the  Court  or  a  judge  for  leave  to 

set  down  a  motion  for  judgment,  without  waiting  for  such 
trial  or  determination.  And  the  Court  or  judge  may,  if 
satisfied  of  the  expediency  thereof,  give  such  leave,  upon 
sucli  terms,  if  any,  as  shall  appear  just,  and  may  give  any 
directions  which  may  appear  desirable  as  to  postponing  the 
trial  of  the  other  issues  of  fact. 

J.  A.,  O.  40,  r.  8.     BepMie  of  Bolivia  v.  BoUmom   Namffotion 
Co.,  24  W.  R.  861. 

9.  No  motion  for  judgmeni  shall,  except  by  leave  of  the  Time  for. 
Court  or  a  judge,  be  set  down  after  the  expiration  of  one  one  year, 
year  from  the  time  when  the  party  seeking  to  set  down 

the  same  first  became  entitled  so  to  do. 
J.  A.,  O.  40,  r.  9. 
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^^•f  ^^      10.  Upon  a  motion  for  judgment,  or  upon  an  applica- 
'y.        ,  f  Hon  for  a  new  trial,  the  Court  may  draw  all  inferences  of 


Ibe  Courts  fi^U  wo/  inconsistent  with  the  finding  of  the  jwry^  and  if 
satisfied  that  it  has  before  it  all  the  materials  necessary  for 
finally  determining  the  questions  in  dispute,  or  any  of 
them,  or  for  awarding  any  relief  sought,  give  judgment 
accordingly,  or  may,  if  it  shall  be  of  opinion  that  it  has 
not  sufficient  materials  before  it  to  enable  it  to  give  judg- 
ment, direct  the  motion  to  stand  over  for  further  considera- 
tion, and  direct  such  issui»  or  questions  to  be  tried  or 
determined,  and  such  accounts  and  inquiries  to  be  taken 
and  made,  as  it  may  think  fit. 

J.  A.,  O.  40,  r.  10.  Wadddt  ▼.  Blockey,  10  Ch.  D.  416.  Aa  to 
when  further  ooii»ideration  is  not  neoeasary,  aee  Gilbert  v.  Russdl^ 
W.  N.  1875,  225  ;  and  Turquand  v.  Wilson,  1  Gh.  D.  85. 

Ai  to  form  of  order  when  further  oonaidermtion  ib  reserved,  see 
Betmett  t.  Moore^  1  Ch.  D.  692. 


OrderXU.  ORDER  XLI. 

Entry  op  Judgment. 

• 

How  1.  Every  judgment  shall  be  entered  by  tlie  proper 

effected,     officer  in  the  book  to  be  kept  for  the  purpose.     The  party 

Plesdiogt.  entering  the  judgment  shall  deliver  to  the  officer  a  copy 

of  the  whole  of  the  pleadings  in  the  cause,  other  than  any 

petition  or  summons ;  such  copy  shall  be  in  print,  except 

such  parts  (if  any)  thereof  as  are  by  these  Rules  permitted 

to  be  written :  Provided  that  no  copy  need  be  delivered  of 

any  document  a  copy  of  which  has   been   delivered   on 

entering  any  previous  judgment  in  such  catise.     The  Forms 

in  Appendix  F.  shall  be  used,  with  such  variations  as 

circumstances  may  require. 

J.  A.,  0. 41 ,  r.  1.    As  to  the  duties  of  the  RegistrftrB  in  Chaneetyi 
see  Cons.  O.  1,  rr.  17,  33. 

In  Central      2.  AU    judgments  in   the    Queen's    Bench  Division, 
Office.        Bhall,  if  entered  in  I«ondon,  be  entered  in  the  Central 
Office. 
J.  A.,  O.  41,  r.  la. 
Date  of  3.  Where  any  judgment  is  pronounced  by  the  Court  or 

J^^»™"*   a  judge  in  Court,  the  entry  of  the  judgment  shall  be  dated 
in  Court,    ^g  ^£  ^^^  ^^y  ^^  which  such  judgment  is  pronounced, 

unless  the  Court  or  Judge  sfiaU  otherwise  order ,  and  the 
judgment  shall  take  effect  from  that  date :  Provided  that 
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hy  special  leave  oftheGtmri  or  a  judge  aJitdfpnerU  may  he  Ozd«rXIJ. 
antedated  or  post-dated, 

J.  A.,  O.  41,  r.  2.    And  m  to  conditional  judgments,  0. 48,  r.  9 ; 
and  see  0.  48,  r.  8. 

4.  In  all  cases  not  within  the  last  preceding  Bale,  the  Other 
entry  of  judgment  shall  be   dated   as   of  the  day  on 
which  the  requisite  documents  are  left  with  the  proper 
officer  for  the  purpose  of  such  entry,  and  the  judgment 
shall  take  effect  from  that  date. 

J.  A.,  O.  41,  r.  8. 

♦5.  Every  judgment  or  order  made  in  any  cause  or  Indone- 
matter  requiring  any  person  to  do  an  act  thereby  ordered  "^m'^t. 
shall  state  the  time,  or  the  time  after  service  of  the  judg- 1^"^** 
ment  or  order,  within  which  the  act  is  to  be  done,  aud 
upon  the  copy  of  the  judgment  or  order  which  shall  be 
served  upon  the  person  required  to  obey  the  same  there 
shall  be  indorsed  a  memorandum  in  the  words  or  to  the 
effect  following,  viz  : — 

"If  you,  the  within-named  A.  B.^  neglect  to  obey  this 
judment  [or  order]  by  the  time  therein  limited,  you  will 
be  liable  to  process  of  execution  for  the  purpose  of  com- 
peUing  you  to  obey  the  same  judgment  [or  order].'* 

Under  Cons.  O.  23,  r.   10,  the  liability  was  to  have  **  property 
sequestered,"  and  further  to  be  arrested  and  committed  to  prison. 

6.  Where  under  the  Acts  or  these  Rules,  or  otherwise.  Duty  of 
it  is  provided  that  any  judgment  may  be  entered  upon  the  officer, 
iiling  of  any  affidavit  or  production  of  any  document,  the 
officer  shall  examine  the  affidavit  or  document  produced, 

and  if  the  same  be  regular  and  contain  all  that  is  by  law 
required,  he  shall  enter  judgment  accordingly. 

J.  A.,  O.  41,  r.  4.    This  Rule  is  imperative. 

7.  Where  by  the  Acts  or  these  Rules,  or  otherwise,  any  Authority 
judgment  may  be  entered  pursuant  to  any  order  or  certifi-  *o  «"*«' 
cate,  or  return  to  any  writ,  the  production  of  such  order  J'*<*K™«J**« 
or  certificate  sealed  with  the  seal  of  the  Court,  or  of  such 
return,  shall  be  a  sufficient  authority  to  the  officer  to  enter 
judgment  accordingly. 

J.  A.,  O.  41,  r.  5. 

*8.  Where  reference  is  made  to  a  Master  to  ascertain  the  Master's 
amount  for  which  final  judgment  is  to  be  entered,  the  certificate 
Master's  certificate  shall  be  filed  in  the  Central  Office  ^**®*"^- 
when  judgment  is  entered. 
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OrdtrZIX      ♦Q.  In  any  canse  or  matter  where  the  defendant  has 
T3    ~      appeared  by  solicitor,  no  order  for  entering  judgment  shall 
bvc^Bent  ^  ^^^  ^7  consent  nnless  the  consent  of  the  defendant  is 
given  by  his  solicitor  or  agent 

See  SvUivan  v.  Purwn,  Ex  parte  Morrimm^  L.  B.  4  Q.  B.  153,  and 
Hints  to  SoUdton,  p.  54. 

Defendant      •10.  Where  the  defendant  has  not  appeared,  or  has 
appearing  appeared  in  person,  no  such  order  shall  be  made  unless 
^  the  defendant  attends  before  a  judge  and  gives  his  consent 

in  person,  or  unless  his  written  consent  is  attested  by  a 
solicitor  acting  on  his  behalf,  except  in  cases  where  the 
defendant  is  a  barrister,  conveyancer,  special  pleader,  or 
solicitor. 


Order 


ORDER  XLIL 

EXBCUTION. 


Non-oom 
pliance 
with  oou' 
ditions. 


Node-  *K  Where  any  person  is  by  any  judgment  or  order 

mand         directed  to  pay  any  money,  or  to  deliver  up  or  transfer 

neoeeeary.  ^^^  property  real  or  personal  to  another,  it  shall  not  be 

necessary  to  make  any  demand  thereof,  but  the  person 

so  directed  shall  be  bound  to  obey  such  judgment  or  order 

upon  being  duly  served  with  the  same  without  demand. 

*2.  Where  any  person  who  has  obtained  any  judgment 
or  order  u])on  condition  does  not  perform  or  comply  with 
such  condition,  he  shall  bo  considered  to  have  waived  or 
abandoned  such  judgment  or  order  so  far  as  the  same  is 
beneficial  to  himself,  and  any  other  person  interested  in 
the  matter  may  on  breach  or  non-performance  of  the  con- 
dition take  either  such  proceedings  as  the  judgment  or  order 
may  in  such  case  warrant,  or  such  proceedin^^'s  as  might 
have  been  taken  if  no  such  judgment  or  order  had  been 
made,  unless  the  Court  or  a  judge  shall  otherwise  direct 

Gona.  O.  28,  r.  22. 

Judgment  3.  A  judgment  for  the  recovery  by  or  pajrment  to  any 
for  re-  person  of  money  may  be  enforced  by  any  of  the  modes  by 
ml!^  which  a  judgment  or  decree  for  the  payment  of  money 
of  any  Court  whose  jurisdiction  is  transferred  by  the 
Principal  Act  might  have  been  enforced  at  the  time  of 
the  passing  thereof. 


money. 


J.  A,  O.  42,  r.  1.    See  p.  260. 
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4.  A  judgment  for  the  payment  of  money  into  Court  Order 
may  be  enforced  by  writ  of  sequestration,  or  in  cases  in  ^^^' 
which  attachment  is  authorised  by  law,  by  attachment.       For  pay- 

J.  A.,  O.  42,  r.  2.    See  p.  106  and  p.  261,  and  r.  81.    See,  too,  ment  into 
0.  48,  rr.  3— -6.    The  forms  are  given  in  the  Appendix.    As  to  Court 
attachment,  see  rr.  6  and  7,  and  0.  44. 

5.  A  judgment  for  the  recovery  or  for  the  delivery  of  For  re- 
the  possession  of    land   may    be  enforced  by  writ  of  ^'^^  ^ 
possession.  *°  * 

J.  A,  0.  42,  r.  3.    See  0.  47. 

6.  A  judgment  for  the  recovery  of  any  property  other  ^of  ^' 
than  land  or  money  may  be  enforced:  ^^"^Dro- 

(a.)  By  writ  for  delivery  of  the  property:  perty. 

ib.)  By  writ  of  attachment: 
c.)  By  writ  of  sequestration. 

J.  A,  O.  42,  r.  4.    See  0. 48,  rr.  1  and  2,  and  p.  272. 

7.  A  judgment  reqidring  any  person  to  do  any  act  other  Enforcing 
than  the  payment  of  money,  or  to  abstain  from  doing  perform- 
anything,  may  be  enforced  by  writ  of  attachment,  or  by  ^^^    ""^ 
committal. 

J.  A.,  O.  42,  r.  5.  Alao  by  sequestration,  0. 47.  Gilbert  v.  Endeanf 
9  Ch.  D.  266 ;  Piper  v.  Piper,  W.  N.  1876,  202 ;  and  see  note  to 
0.  41,  r.  6. 

8.  In  these  Rules  the  term  "  writ  of  execution  "  shall  Meaning 
include  writs  of  fieri  facias,  capias,  elegit,  sequestration,  ot  terms, 
and  attachment,  and  all  subsequent  writs  that  may  issue 

for  giving  effect  thereto.  And  the  term  "  issuing  execu- 
tion against  any  party  "  shall  mean  the  issuing  of  any 
such  process  against  his  person  or  property  as  under  the 
preceding  Rules  of  this  Order  shall  be  applicable  to  the 
case. 

J.  A.,  O.  42,  r.  6.  This  does  not  apply  to  eqoitable  execntion,  as 
to  which  see  p.  271. 

9.  Where  a  judgment  or  order  is  to  the  eflTect  that  any  Judgment 
party  is  entitled  to  any  relief  subject  to  or  upon  the  J[!"^,°°'** 
fulfilment  of  any  condition  or  contingency,  the  party  so  ^^jj^ 
entitled  may,  upon  the  fulfiment  of  the  condition  or  con- 
tingency, and  demand  made  upon  the  party  against  whom 

he  is  entitled  to  relief,  apply  to  the  Court  or  a  judge  for 
leave  to  issue  execution  against  such  party.  And  the 
Court  or  judge  may,  if  satisfied  that  the  right  to  reHef 
has  arisen  according  to  the  terms  of  the  judgment  or  orders 
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EzecDtloii 


(Mm  order  that  execution  issue  accordingly,  or  may  direct  that 
any  issue  or  question  necessary  for  the  detennination  of 
the  rights  of  the  parties  be  tried  in  any  of  the  ways  in 
which  questions  arising  in  an  action  may  be  tried. 

J.  A.,  O.  42,  r.  7. 

10.  Where  a  judgment  or  order  is  against  a  Jimif  exe- 
cution may  issue : — 

(<i.)  Against  any  property  of  the  piirtnership ; 
(/>.)  Against  any  person  who  has  apjyeared  in  hU  oion 
name  under  Order  12,  Rule  15,  or  who  has 
admitted  on  the  pleadings  that  he  is,  or  who 
has  been  adjudged  to  be,  a  partner ; 
(c.)  Against  any  person  who  has  been  served,  as  a 
partner,  with  the  writ  of  summons,  and  has 
failed  to  api>ear. 
If  the  party  who  has  obtained  judgment  or  an  order  claims 
to  be  entitled  to  is«ue  execution  against  any  other  person 
as  l^eing  a  member  of  the  firm,  he  may  apply  to  the  Court 
or  a  juilge  for  leave  so  to  do  ;  and  the  Court  or  judge  may 
give  such  leave  if  the  liability  be  not  disputed,  or  if  such 
liability  be  disputed,  may  order  that  the  liability  of  such 
I)erson  be  tried  and  determined  in  any  manner  in  which 
any  issue  or  question  in  an  action  may  be  tried  and  deter- 
mineiL 

J.  A,  O.  42,  r.  8.    See  p.  269.    Kendall  v.  ffmmilton,  4  App.  Ca. 
504. 

11.  No  writ  of  execution  shall  be  issued  without  the 
production  to  the  officer  by  whom  the  same  should  be 
issued  of  the  judgment  or  order  upon  which  the  M'rit  of 
execution  is  to  issue,  or  an  office  copy  thereof,  showing 
the  date  of  entry.  And  the  officer  shall  be  satisfied  that 
the  proper  time  has  elapsed  to  entitle  the  creditor  to  exe- 
cution. 

J.  A.,  O.  42,  r.  9. 

Filing  1 2.  No  writ  of  execution  shall  be  issued  without  the 

praecipe  fur  party  issuing  it,  or  his  solicitor,  filing  a  praecipe  for  that 
^"^t-  purpose.     The  praecipe  shall  contain  the  title  of  the  action, 

the  reference  to  the  record,  the  date  of  the  judgment,  and 
of  the  order,  if  any,  directing  the  execution  to  be  issued, 
the  names  of  the  parties  against  whom,  or  of  the  firm 
against  whose  goods,  the  execution  is  to  be  issued :  and 
shall  be  signed  by  or  on  behalf  of  the  solicitor  of  the  party 
issuing  it,  or  by  the  [)arty  issuing  it,  if  he  do  so  in  person. 
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The  Forms  in  Appendix  O.  shall  be  u?el,  with  such     ^^^ 
variations  as  circumstances  may  require.  'KIXL 


J.  A.,  O.  42,  r.  10.    As  to  the  oreditcr's  soUdtor's  dnties,  see  p.  Form. 
264. 

13.  Every  writ  of  execution  shall  be  indorsed  with  the  Indorse- 
name  and  place  of  abode  or  office  of  business  of  the  soli-  ™*'^*  °^ 
citor  actually  suing  out  the  same,  and  when  the  solicitor  ^^^tjon. 
actually  suing  out  the  writ  shall  sue  out  the  same  as  agent 

for  another  solicitor,  the  name  and  place  of  abode  of  such 
other  solicitor  shall  also  be  indorsed  upon  the  writ ;  and 
in  case  no  solicitor  shall  be  employed  to  issue  the  writ, 
then  it  shaU  be  indorsed  with  a  memorandum  expressing 
that  the  same  has  been  sued  out  by  the  plaintiff  or  de- 
fendant in  person,  as  the  case  may  be.  mentioning  the 
city,  town,  or  parish,  and  also  the  name  of  the  hfunlet, 
street,  and  number  of  the  house  of  such  plaintiffs  or  de- 
fendant's residence,  if  any  such  there  be. 

J.  A.,  O.  42,  r.  11. 

14.  Every  writ  of  execution  shall  bear  date  of  the  day  Date  of 
on  which  it  is  issued.     The  Forms  in  Appendix  H.  shall  ^^*« 
be  used,  with  such  variations  as  circumstances  may  re-  Form, 
quire. 

J.  A.,  O.  42,  r.  12. 

16.  In  every  case  of  execution  the  party  entitled  to  PoimdMje, 
execution  may  levy  the  poimdage,  fees,  and  expenses  of  '®^  "*"^ 
execution,  over  and  above  the  sum  recovered.  expenses 

J.  A.,  O.  42,  r.  13.     C.  L.  P.  Act,  1852,  s.  123.     Mahm  v. 
MUa,  30  W.  R.  123. 

16.  Every  writ  of  execution  for  the  recovery  of  money  Indorse- 
shall  be  indorsed  with  a  direction  to  the  sheriff,  or  other  ^^^  p^ 
officer  or  person  to  whom  the  writ  is  directed,  to  levy  the  f|!'^J^S 
money  really  due  and  payable  and  sought  to  be  recovered 
under  the  judgment  or  onler,  stating  the  amount,  and  also 
to  levy  interest  thereod,  if  sought  to  be  recovered,  at  the 
rate  of  £4  per  cent,  per  annum  from  the  time  when  the 
judgment  or  order  was  entered  or  made,  provided  that  in 
cases  where  there  is  an  agreement  between  the  parties 
that  more  than  £4  per  cent  interest  shall  be  secured  by 
the  judgment  or  order,  then  the  indorsement  may  be 
accordingly  to  levy  the  amount  of  interest  so  agreed. 

J.  A.,  O.  42,  r.  14.    Cf.  Cons.  O.  42,  ir.  9—11.    See  p.  264. 
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Ordar         17.  Every  pencm  to  wluxm  any  sum  of  money  or  any 

^^^     costs  shall  be  payable  under  a  judgment  or  order  shall, 

Wbeo        ^  ^^'^^  ^  ^^  money  or  cods  shall  be  pajfobie,  be  entitled 

execution    to  sne  out  one  or  more  writ  or  writs  of  fieri  facias  or  one 

may  issue,  or  more  writ  or  writs  of  el^t  to  enforce  payment  thereof, 

subject  neyertheless  as  follows : — 

(a.)  If  the  judgment  or  order  is  for  payment  within  a 
period  therein  mentioned,  no  such  writ  as  afore- 
said shall  be  issued  until  after  the  expiration  of 
such  period : 
(6.)  The  Court  or  a  judge  may,  at  or  after  the  time  of 
giving  judgment  or  making  an  order,  stay  execu- 
tion  until  such  time  as  they  or  he  shall  think  fit. 

J.  A.,  0. 42,  r.  15:  Ue  Leeds  BtuddngCo.,Jj.Ii.lCh.l50,and^  261. 

In  Cban-        18.  Upon  any  judgment  or  order  for  the  recovery  or 

eery  Divi-  payment  of  a  sum  of  money  and  costs,  there  may  be,  at 

''^°'  the  election  of  the  party  entitled  thereto,  either  one  writ 

or  separate  writs  of  execution  for  the  recovery  of  the  sum 

and  for  the  recovery  of  the  costs,  but  a  second  writ  shall 

only  be  for  costs  and  shall  be  issued  not  less  than  eight 

days  after  the  first  writ 

J.  A.,  O.  42,  r.  15a.    For  Fonn,  see  J.  A.,  App.  F.,  No.  1& 

'Hme  for  *19.  A  party  who  has  obtained  judgment  or  an  order, 
"*'°"^.  not  being  a  judgment  for  payment  of  money  or  costs,  or 
execution.  ^^^  ^j^^  recovery  of  land,  may  issue  execution  in  fourteen 

days,  unless  the  Court  or  a  judge  shall  order  execution  to 
issue  at  an  earlier  or  later  date  with  or  without  terms. 
Compare  as  to  time,  C.L.  P.  Act,  1852,  a.  120;  R.  6.  H.  T.  1858. 

Duration        20.  A  writ  of  execution  if  unexecuted  shall  remain  in 

*°^  force  for  one  year  only  from  its  issue,  unless  renewed  in 

^^^         the  manner  hereinafter  provided ;   but  such  writ  may,  at 

any  time  before  its  expiration,  by  leave  of  the  Court  or  a 

judge,  be  renewed  by  the  party  issuing  it  for  one  year 

from  the  date  of  such  renewal,  and  so  on  from  time  to 

time  during  the  continuance  of  the  renewed  writ,  either 

by  being  marked  with  a  seal  of  the  Court  bearing  the  date 

of  the  day,  month,  and  year  of  such  renewal,  or  by  such 

party  giving  a  written  notice  of  renewal  to  the  sheriff, 

signed  by  \he  party  or  his  solictor,  and  bearing  the  like 

sod  of  the  Court ;  and  a  writ  of  execution  so  renewed 

shall  have  effect^  and  be  entitled  to  priority,  according  to 

the  time  of  the  original  delivery  thereof. 

J.  A,  O.  42,  r.  16.    See  p.  264. 

160 


RULES  OF  THE  SUPREME  COURT. 

21.  The   production  of  a  writ  of    execution,   or    of     Order 
the  notice  renewing  the  same,  purporting  to  be  marked  __^_ 
with  such  seal  as  in  the  last  preceding  Eule  mentioned,  proof  of 
showing  the  same  to  have  been  renewed,  shall  be  sufficient  renewal 
evidence  of  its  having  been  so  renewed. 

J.  A.,  O.  42,  r.  17. 

22.  As  between  the  original  parties  to  a  judgment  or  Within  aiz 
^dety  execution  may  issue  at  any  time  within  six  years  yean, 
from  the  recovery  of  the  judgment  or  the  date  of  Hie 

order, 

J.  A.,  O.  42,  r.  18.    This  and  the  two  preceding  Bales  are  taken 
from  C.  L.  P.  Act,  1852,  ss.  124, 125,  and  128. 

•23.  In  the  following  cases,  viz. : — 

(a.)  Where  six  years  have  elapsed  since  the  judgment  After  six 
or  date  of  the  order,  or  any  change  has  taken  y®*"- 
place  by  death  or  otherwise  in    the    parties 
entitled  or  liable  to  execution  ; 
*(6.)  Where  a  husband  is  entitled  or  liable  to  execution 
upon  a  judgment  or  order  for  or  against  a  wife  ; 
*(c.)  Where  a  party  is  entitled  to  execution  upon  a 

judgment  of  assets  in  futuro ; 
*{d,)  Where  a  party  is  entitled   to   execution   against 
any  of  the  shareholders  of  a  joint  stock  com- 
pany upon  a  judgment  recorded  against  such 
company,   or  against  a  public  officer  or  other 
person  representing  such  company  ; 
the  party  alleging  himself  to  be  entitled  to  execution  may 
apply  to  the  Court  or  a  judge  for  leave  to  issue  execution 
accordingly.      And  such  Court  or  judge  may,  if  satisfied 
that  the  party  so  applying  is  entitled  to  issue  execution, 
make  an  order  to  thiit  effect,  or  may  order  that  any  issue 
or  question  necessary  to  determine  the  rights  of  the 
parties  shall  be  tried  in  any  of  the  ways  in  which  any 
question  in  an  action  may  be  tried.     And  in  either  case 
such  Court  or  judge  may  impose  such  terms  as  to  costs  or 
otherwise  as  shall  be  just 
J.  A.,  O.  42,  r.  19  ;  see  p.  43,  and  15  &  16  Vict  c  76,  s.  129. 
24.  Every  order  of  the  Court  or  a  judge  in  any  cause  or  Oider  en- 
matter  may  be  enforced  against  all  persons  bound  thereby  fenced  as 
in  the  same  manner  as  a  judgment  to  the  same  effect  judgment 

J.  A.,  O.  42,  r.  20. 

♦25.  An  order  of  commitment  under  the  Debtors  Act,  Order  of 
1869,  shall  bear  date  on  the  day  on  which  such  order  was  *'^"^*" 
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mndc,  and  shall  continue  in  force  for  one  year  from  such 
date  and  no  lonsror ;  but  it  may  be  renewed  in  the  manner 
'  provided  for  whta  of  execution  by  Rule  20  of  this  Order. 

Seep.S4a 

26.  Any  person  not  being  a  party  to  a  cattae  or  matter^ 
who  obtains  any  order  or  in  whose  favour  any  order  is 
made,  shall  be  entitled  to  enforce  obedience  to  such  order 
by  the  same  process  as  if  he  were  a  party  to  such  cause  or 
matter;  and  any  person  not  being  a  party  to  a  cause  or 
nifttter,  against  whom  obedience  to  any  judgment  or  order 
may  be  enforced,  shall  be  liable  to  the  same  process  for 
enforcing  obedience  to  such  judgment  or  order  as  if  he 
were  a  party  to  such  cause  or  matter, 

J.  A.,  0.  42,  r  21,  which  limited  iti  application  to  casea  other  than 
thoee  mentioned  in  (J.  A.)  O.  42,  r.  18. 

27.  No  proceeding  by  audita  querela  shall  hereafter  be 
used ;  but  any  party  against  whom  judgment  has  been 
given  may  apply  to  the  Court  or  a  judge  for  a  stay  of  exe- 
cution or  other  relief  against  such  judgment,  upon  the 
ground  of  facts  which  have  arisen  too  late  to  be  pleaded ; 
and  the  Court  or  judge  may  give  such  relief  and  upon 
such  terms  as  may  be  just 

J.  A.,  0.  42,  r.  22.    See  B.  6.  H.  T.,  1858,  r.  79. 

28.  Nothing  in  this  Order  shall  take  away  or  curtail 
any  right  heretofore  existing  to  enforce  or  give  effect  to 
any  judgment  or  order  in  any  manner  or  against  any  person, 
or  property  whatsoever. 

J.  A.,  0.  42,  r.  23.     As,  for  inctanoe,  equitable  execution,  and 
£z  parte  Svtuu,  13  Ch.  D.  252. 

29.  Nothing  in  this  Order  shall  affect  the  order  in  which 
writs  of  execution  may  be  issued. 

J.  A.,  0.  42,  r.  24.    Aa  to  writs  in  aid,  see  0.  43,  rr.  2—0. 

*30.  If  a  mandamus,  granted  in  an  action  or  otherwise, 
or  a  mandatory  order,  injunction,  or  judgment  for  the 
specific  performanf'e  of  any  contract  be  not  complied  with, 
the  Court  or  a  judge,  besides  or  instead  of  proceedings 
against  the  disobedient  party  for  contempt,  may  direct  that 
the  act  required  to  be  done  may  be  done  so  far  as  prac- 
ticable by  the  party  by  whom  the  judgment  or  order  has 
been  obtained,  or  some  other  person  appointed  by  the 
Court  or  judge,  at  the  cost  of  the  disobedient  party,  and 
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upou  the  act  being  done,  the  expenses  incurred  may  be     Ordtr 
ascertained  in  such  manner  as  the  Court  or  a  judge  may     ^tllL 
direct,  and  execution  may  issue  for  the  amount  so  ascer- 
tained,  and  costs. 
See  p.  243.    Of.  0.  L.  P.  Act,  1854,  a.  71  and  s.  74. 

*31.  Any  judgment  or  order  against  a  corporation  wil-  Enforce- 
fully  disobeyed  may,  by  leave  of  the  Court  or  a  judge,  be  ™®°*  °' 
enforced  by  sequestration  against  the  corporate  property,  |^n,t 
or  by  attachment  against  the  directors  or  other  officers  corpora- 
thereof,  or  by  writ  of  sequestration  against  their  property,  tion. 

Cf.  C.  L.  P.  Act,  1860,  8.  33,  and  Day,  p.  290. 

11.  DisooTfiRY  IN  Aid  op  Execution. 

32.  When  a  judgment  or  order  is  for  the  recovery  or  Examina- 
payment  of  money,  the  party  entitled  to  enforce  it  may  tion  of 
apply  to  the  Court  or  a  judge  for  an  order  that  the  debtor  debtor*"** 
liable  under  such  Judgment  or  order,  or  in  the  case  f^f  ^  n 
corporation  that  any  officer  thereof,  be  orally  examined,  as  tio2^ 
to  whether  any  and  what  debts  are  owing  to  the  debtor,  ^  to 
and  whetlier  the  debtor  has  any  and  wliat  other  property  or  what. 
means  of  satisfying  the  judgment  or  order,  before  a  judge  or  Before 
an  officer  of  the  Court  as  the  Court  or  judge  shall  appoint ;  whom^ 
and  the  Court  or  judge  may  make  an  order  for  the  attend- 
ance and  the  examination  of  such  debtor,  or  of  any  other 
person,  and  for  the  production  of  any  books  or  documents. 

J.  A.,  O.  45,  r.  1.  C.  L.  P.  Act,  1854,  b.  60.  The  new  part  of  this 
Rnle  provides  for  a  case  like  Dickson  v.  Neath  and  Brecon  Railway 
Co.,  L.  R.  4  £zch.  87.  The  examination  must  now  be  before  an 
officer  of  the  Court,  and  not  such  person  generally  as  the  Ck>nrt  may 
appoint.    See  p.  268. 

*33.  In  case  of  any  judgment  or  order  other  than  for  the  Where 

recovery  or  payment   of  money,  if   any  difficulty  shall  Judgment 

arise  in  or  about  the  execution  or  enforcement  thereof,  ^J™^?* 

any  party  interested  may  apply  to  the  Court  or  a  judge,  money.    ' 

and  the  Court  or  judge  may  make  such  order  thereon  for 

the  attendance  and  examination  of  any  party  or  otherwise 

as  may  be  just. 

As  to  the  nature  of  the  examination,  see  RepvJbUc  of  Coda  Rica 
y.  Stroutberg,  16  Ch.  D.  8. 

34.  The  costs  of  any  application  under  the  last  two  Costs. 
preceding  Rules  or  either  of  them,  and  of  any  proceedings 
arising  from  or  incidental  thereto,  shall  be  in  the  discre- 
tion of  the  Court  or  a  judge,  or  in  the  discretion  of  suck 
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^»      offijcer  as  in  Rule  32  mentumed^  if  the  Court  or  a  judge 
^^"'     shall  80  direct 


J.  A.,  0.  45,  r.  10. 


Order  ORDEK  XLIH. 

zim. 

L  Writs  op  Fieri  Facias,  Elbgit,  and  Sequestration. 

Effect  of.        1.  Writs   of  fieri  facias  and  of  elegit  shall  have  the 
Method  of  same  force  and  effect  as  the  like  writs  have  heretofore 
execation.  had,  and  shall  be  executed  in  the  same  maimer  in  which 
the  like  writs  have  heretofore  been  executed 

J.  A.,  O.  48,  r.  1.    See  p.  263.    If  the  sheriff  neglects  to  nrnke 
ft  return,  see  In  re  HeirofC$  Estate,  12  Ch.  D.  795. 

Writ  of  *2.  Where  it  appears,  upon  the  return  of  any  writ  of 

▼enditioni  fieri  facias,  that  the  sheriff  or  other  officer  has  by  virtue  of 
exponas,  ^^^j^  ,^^  seized,  but  not  sold,  any  goods  of  the  person 
directed  to  pay  a  sum  of  money  or  costs,  the  person  to 
whom  such  sum  of  money  or  costs  is  payable  shall,  imme- 
diately after  such  writ  with  such  return  shall  have  been 
filed  as  of  record,  be  at  liberty  to  sue  out  a  writ  of  vendi- 
tioni exponas. 

Cons.  O.  29,  r.  9. 

Fieri  facias      *3.  Where  it  appears,  upon  the  return  of  any  writ  of 

de  bonis     fie^i  facias  or  any  writ  of  elegit,  that  the  person  against 

^f"***'    whom  such  writ  was  so  issued  is  a  beneficed  clerk,  and 

has  no  goods  or  chattels,  nor  any  lay  fee  in  the  bailiwick 

of  the  sheriff  to  whom  such  writ  was  directed,  the  person 

to  whom  the  sum  of  money  or  costs  mentioned  in  such 

writ  ia  or  are  payable  ahaU.  immediately  after  such  writ 

with  such  return  shall  have  been  filed  as  of  record,  be  at 

liberty  to  sue  out  one  or  more  writs  of  fieri  facias  de 

Sequestra-  bonis  ecclesiasticis,  or  one  or  more  writs  of  scquestratioiL 

This  writ  is  mentioned  as  a  writ  in  aid  in  J.  A.,  O.  48,  r.  2. 
Cons.  0.  29,  r.  11.    JUMriU  v.  Woodward,  W.  N.  1868,  152,  199. 

Proceed-  ^^^4.  Such  writs  as  in  the  last  preceding  Rule  mentioned, 
ings  upon,  •^hen  sealed,  shall  be  delivered  to  the  Bishop  to  be  exe- 
cuted by  him,  and  such  writs,  when  returned  by  the 
Bishop,  shall  be  delivered  to  the  parties  or  solicitors  by 
whom  respectively  they  were  sued  out,  and  shall  thereupon 
be  filed  as  of  record  in  the  Central  Office;  and  for  the 
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execation  of  such  writs  the  Bishop  or  his  officers  shall    ^^ 
not  take  or  be  allowed  any  fees  other  than  such  as  are  or  _^^_ 


shall  be  from  time  to  time  allowed  by  lawful  authority. 

Cons.  O.  29,  r.  13. 

5.  Writs  of  venditioni  exponas,  distringas  nuper  vice  ^"*?1°* 
comitem,  fieri  facias  de  bonis  ecclesiasticis,  sequestrari 
facias  de  bonis  ecclesiasticis,  and  all  other  writs  in  aid  of 
a  writ  of  fieri  facias  or  of  elegit,  may  be  issued  and 
executed  in  the  same  cases  and  in  the  same  manner  as 
heretofore. 

J.  A.,  O.  43,  r.  2. 

*6.  Where  any  person  is  by  any  judgment  or  order  ^"'  ®^ 
directed  to  pay  money  into  Court  or  to  do  any  other  act  ^^  ^ 
in  a  limited  time,  and  after  due  service  of  such  judgment  <y^* 
or  order  refuses  or  neglects  to  obey  the  same  according  to  iggued. 
the  exigency  thereof,  the  person  prosecuting  such  judg- 
ment or  order  shall,  at  the  expiration  of  the  time  limited 
for  the  performance  thereof,  be  entitled,  without  obtaining 
any  order  for  that  purpose,  to  issue  a  writ  of  sequestra- 
tion against  the  estate  and  effects  of  such  disobedient 
person.    *Such  writ  of  sequestration  shall  have  the  same  Effect  of. 
e£fect  as  a  writ  of  sequestration  in  Chancery  had  before 
the  commencement  of  the  Principal  Act,  and  the  proceeds 
of  such  sequestration  may  be  dealt  with  in  the  same 
manner  as  the  proceeds  of  writs  of  sequestration  were 
before  the  same  date  dealt  with  by  the  Court  of  Chancery. 

See  Debtors  Act,  1869,  as.  3  and  6.    Cons.  O.  23,  r.  10.    See  p.  263. 

*7.  No  subpoena  for  the  payment  of  costs,  and,  unless  ^^^^ 

nGC6fl8ai*v 

by  leave  of  the  Court  or  a  judge,  no  sequestration  to  f^^  g^y,. 
enforce  such  payment,  shall  be  issued.  poena  for 

See  Cons.  O.   29,  r.  3,  and   Cons.  O.  28,  r.  9,  as  to  time  of  ^^^* 
service. 


ORDER  XLIV.  Order 

ZLIV. 

Attachment. 

1.  A  writ  of  attachment  shall  have  the  same  efTect  as  Effect 
a  writ  of  attachment  issued  out  of  the  Chancery  Division 
has  heretofore  had. 

J.  A.,  O.  44,  r.  1. 
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2.  Xo  writ  of  attachment  shall  be  issued  without  the 
leave  of  the  Court  or  a  judge,  to  be  applied  for  on  notice 
to  the  party  against  whom  the  attachment  is  to  be  issued. 


^"^nt       J.  A.,  O.  44,  r.  2.    See  p.  238  and  p.  240. 
Notice. 


Order 

XLV. 


ORDER  XLV. 
Attachment  of  Debts. 


Gamiahee 
orders. 


Attach- 
ment  of 
debt 


Order  for 
payment. 


See  17  &  18  Vict  c.  125,  as.  29,  80,  and  60—67. 

1.  The  Court  or  a  judge  may,  upon  the  ex  parte  applica- 
tion of  any  person  who  has  ohtained  ajiulg^ncnt  or  oriU^r  fur 
the  recovery  or  jMiyn/ent  of  muney,  either  before  or  after 
any  oral  examination  of  the  debtor  liable  under  such 
judgment  or  order,  and  uix)n  affidavit  by  himself  or  his 
solicitor  stating  that  judgment  has  been  recovered,  or  f?i^ 
order  made,  and  that  it  is  still  unsatisfied,  and  to  what 
amount,  and  that  aliy  other  person  is  indebted  to  such 
debtor,  and  is  within  the  jurisdiction,  order  that  all  debts 
owing  or  accruing  from  such  third  person  (hereinafter 
called  the  garnishee)  to  such  debtor  shall  be  attached  to 
answer  the  judgment  or  order ;  and  by  the  same  or  any 
subsequent  order  it  maj'  be  ordered  that  the  garnishee 
shall  appear  before  the  Court  or  a  judge  or  an  officer  of 
the  Court,  as  such  Court  or  judge  shall  appoint,  to  show 
cause  why  he  should  not  pay  to  the  person  who  has 
obtained  such  judgment  or  order  the  debt  due  from  him 
to  such  debtor,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  judgment  or  order. 

J.  A.,  0.  45,  r.  2.    C.  L.  P.  Act,  1854,  s.  61.    See  pp.  267,  2u9. 
A 8  to  debta  accruing  due,  see  Rapier  v.  Wriyht,  14  Ch.  D.  643. 

2.  Service  of  an  order  that  debts,  due  or  accruing  to  a 
debtor  liable  under  a  judgment  or  order,  sliall  be  attached, 
or  notice  thereof  to  the  garnishee,  in  such  manner  as  the 
Court  or  judge  shall  direct,  shall  bind  such  debts  in  his 
hands. 

J.  A,  0.  45,  r.  8 ;  C.  L.  P.  Act,  1854,  s.  62. 

Execution       3.  If  the  garnishee  does  not  forthwith  pay  into  Court 

■^•hwt       the  amount  due  from  him  to  the  debtor,  liable  Tinder  a 

gamiahee.  j^^gmgnt  or  order,  or  an  amount  equal  to  the  judgment 

or  order,  and  does  not  dispute  the  debt  due  or  claimed  to 
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be  due  from  liiin  to  such  debtor,  or  if  he  does  not  appear     Order 
upon  summons,  then  the  Court  or  judge  may  order  execu-      ^^^' 
tion  to  issue,  and  it  may  issue  accordingly,  without  any 
previous  writ  or  process,  to  levy  the  amount  due  from  such 
garnishee,  or  so   much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  or  order. 

J.  A.,  0. 45,  r.  4.    Fonn  of  Order,  J.  A.,  App.  H.  38. 

4.  If  the  garnishee  disputes  his  liability,  the  Court  or  Isene  if 
judge,  instead  of  making  an  order  that  execution  shall  g&mialiee 
issue,  may  order  that  any  issue  or  question  necessary  for  disputes, 
determining  his  liability  be  tried  or  determined  in  any 
manner  in  which  any  issue  or  question  in  an  action  may 

be  tried  or  determined. 

J.  A.,  O.  45,  r.  5.    This  Rule  and  the  preceding  one  are  taken 
from  the  G.  L.  P.  Act,  1854,  88.  63  and  64. 

5.  Whenever  in  proceedings  to  obtain  an  attachment  of  When  Hen 
debts  it  is  suggested  by  the  garnishee  that  the  debt  sought  ^^  ***^ 
to  be  attached  belongs  to  some  third  person,  or  that  any  JJ^JJLi 
third  person  has  a  lien  or  charge  upon  it,  the  Court  or  a 

judge  may  order  such  third  person  to  appear,  and  state  the 
nature  and  particulars  of  his  claim  upon  such  debt. 

J.  A.,  0.  45.  r.  6  ;   0.  L.  P.  Act,  1860,  8.  29  ;  Hobtrts  v.  Death, 
8  Q.  B.  D.  319. 

6.  After  hearing  the  allegations  of  any  third  person  Barring  of 
under  such  order,  as  in  Ride  5  inentioned,  and  of  any  third 
other  person  whom  by  the  same  or  any  subsequent  order  P*"*^' 
the  Court  or  a  judge  may  order  to  appear,  or  in  case  of 

such  third  person  not  appearing  when  ordered,  the  Court 
or  judge  may  order  execution  to  issue  to  levy  the  amount 
due  from  such  garnishee,  or  any  issue  or  question  to  be 
tried  or  determined  accoi-ding  to  the  preceding  Kules  of 
this  Order,  and  may  bar  the  claim  of  such  third 
person,  or  make  such  other  order  as  such  Court  or  judge 
shall  think  fit,  upon  such  terms,  in  all  cases,  with  respect 
to  the  lien  or  charge  (if  any)  of  such  third  person,  and 
to  costs,  as  the  Court  or  judge  shall  think  just  and 
reasonable. 

J.  A,  O.  45,  r.  7  ;  C.  L.  P.  Act,  1860,  s.  30.    As  to  consent,  8ee 
Eade  v,  Wivur,  47  L.  J.  Q.  B.  584. 

7.  Payment  made  by  or  execution  levied  upon  the  gar-  Discharge 
nishee  under  any  such  proceeding  as  aforesaid  shall  be  a  o'  S^- 
valid  discharge  to  him  as  against  the  debtor,  liable  under  "^®®* 
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5?v'     "  jtidgmeiit  or  order,   to  the  amount  paid  or    levied, 
although  such  proceeding  may  be  set  aside,  or  the  judg 
ment  or  order  reversed. 

J.  A.,  O.  45,  r.  8.  C.  L.  P.  Act,  1854,  b.  65.  Mayer  of  London 
▼.  Joint  Stock  Bank,  6  App.  Ca.  393.  This  Rule  does  not  apply  to 
a  debt  due  from  a  judgment  debtor,  which  is  conditional  only  : 
ffoweU  V.  Metropolitan  D,  By,  Co.,  19  Ch.  D.  508.  See,  too,  Turner 
V.  Jonet,  1  H.  A;  C.  878. 

Attach-  8.  There  shall  be  kept  by  the  proper  officer  a  debt 

ment  book,  attachment  book,  and  in  such  book  entries  shall  be  made 
of  the  attachment  and  proceedings  thereon,  with  names, 
dates,  and  statements  of  the  amount  recovered,  and  other- 
wise ;  and  copies  of  any  entries  made  therein  may  be 
taken  by  any  person  upon  application  to  the  proper 
officer. 

J.  A,  O.  45,  r.  9. 

CortB.  9.  The  costs  of  any  application  for  an  attachment  of 

debts,  and  of  any  proceedings  arising  from  or  incidental 
to  such  application,  shall  be  in  the  discretion  of  the  Court 
or  a  judge. 

J.  A.,  O.  45,  r.  10.    The  last  two  Rules  are  from  C.  L.  P.  Act, 
1854,  Bs.  66  and  67.    See  WiTide  v.  WiUiams,  8  H.  &  N.  288. 


Ordsr 
ZLVI. 


Charging 
order. 


ORDER  XLVI. 

Charoinq  Orders,  Distrixoas,  and  Stop  Orders. 

1.  An  order  charging  stock  or  shares  may  be  made 
by  any  Divisional  Court  or  by  any  judge,  and  the 
proceedings  for  obtaining  such  order  shall  be  such  as  are 
directed,  and  the  effect  shall  be  such  as  is  provided  by  the 
Acts  1  &  2  Vict.  c.  110,  ss.  14  and  15 ;  and  3  &  4  Vict. 
c.  82,  a  1. 

J.  A,  O.  46,  r.  1,  and  for  Forms  of  Orders,  J.  A,  App.  H.  25,  26. 
See  pp.  268  and  269.  Stanley  v.  Stanley,  7  Ch.  D.  589.  As  to 
charging  orders  under  the  Solicitors*  Act,  see  Hints  to  Solicitors, 
p.  194. 

Distringas       2.  "No  writ  of  distringas  shall  hereafter  be  issued  under 

under  6      the  Act  6  Vict.  c.  5,  s.  6. 

Vict.  c.  5, 

g,  5.  J.  A,  O.  46,  r.  2a. 
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3.  In  the  following  Roles  of  this  Order  the  expression     Order 

"  Company  "  includes  the  Governor  and  Company  of  the     ^^^^ 

Bank  of  England  and  any  other  public  company,  whether  Effect  of 

incorporated  or  not,  and  the  expression  "  stock  "  includes  words 

shares,  securities,  and  money.  **  com- 

pftny  "  and 
J.  A.,  O.  46,  r.  8.    See  r.  8.  "stock." 

4.  Any  person  claiming  to  be  interested  in  any  stock  AflSdavit 
standing  in  the  books  of  a  company  may,  on  an  affidavit  "^^  notice. 
by  himself  or  his  solicitor  in  Hw  F(jrm  No,  27  in  Appen- 
dix B,^  with  such  variations  as  circumstances  may  require, 

and  on  filing  the  same  in  the  Central  Office  with  a  notice  Filing  affi- 
in  the  Form  No.   22  in  the  same  Appendix,  with  such  ^^t  and 
variations  as  circumstances  may  require,  and  on  procuring  g^t!" 
an  office  copy  of  the  affidavit  and  a  duplicate  of  the  filed 
notice  authenticated  by  the  seal  of  the  Central  Office, 
serve    the    office    copy    and  duplicate    notice    on    the 
company. 

J.  A.,  O.  46,  r.  4.    See  p.  269,  and  rr.  9  and  10. 

5.  There   shall  be   appended  to   the  affidavit  a  note  Note  of 
stating  the  person  on  whose  behalf  it  is  filed,  and  to  what  ^^^^?^ 
address  notices  (if  any)  for  that  person  are  to  be  sent. 

J.  A.,  O.  46,  r.  5. 

6.  All  such  notices  shall  be  deemed  to  have  been  duly  Service  of 
sent  if  sent  through  the  post  by  a  prepaid  letter  directed  ^<>^o®*- 
to  that  person  at  the  address  so  stated  or  at  any  such 
substituted  address  as  hereinafter  mentioned,  whether  the 
person  to  whom  the  notice  is  sent  is  living  or  not. 

J.  A.,  O.  46,  r.  5.    Cf.  0.  67,  r.  8. 

7.  The  address  so  stated  may,  from  time  to  time,  bo  Alteration 
altered  by  the  person  by  or  on  whose  behalf  the  affidavit  ©^  address, 
is  filed,  but  no  notice  sent  by  post  before  the  alteration  to 

the  address  originally  given  or  for  the  time  being  sub- 
stituted therefor  shall  be  affected  by  any  subsequent 
alteration.  Any  such  alteration  of  address  may  be  made 
by  service  of  a  memorandum  thereof  on  the  company  in 
the  manner  required  for  service  of  a  notice  under  this 
order. 
J.  A.,  O.  46,  r.  6. 

8.  The  service  of  the  office  copy  of  the  affidavit  and  of  To  have 
the  duplicate  of  the  filed  notice  shall  have  the  same  force  "JJ"® 
and  effect  against  the  company  as  a  writ  of  distringas  %^^^^ 
duly  issued  under  the  Act  5  Vict.  c.  5,  s.  5^  would  have  tringas. 
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Order     Jiad  agfCuid  (he  Bank  of  England  if  these  Rules  had  not 
^^"^     hfien  made. 


J.  A.,  O.  46,  r.  7.    See  r.  8. 

With-  9.  A  notice  filed  under  Rule  4  of  this  Order  may  at 

drawal  of  any  time  be  withdrawn  by  the  person  by  whom  or  on 
notioe.  whose  behalf  it  was  given  on  a  written  request  signed  by 
him,  or  its  operation  may  be  made  to  cease  by  an  order  to 
be  obtained  by  motion  on  notice  or  by  petition  or  by 
summons  ai  chambei's  duly  served  by  any  other  person 
claiming  to  be  interested  in  the  stock  sought  to  be  affected 
by  the  notice. 

J.  A.,  O.  46,  r.  9.    See  r.  4. 

Request  10.  If,  whilst  a  notice  filed  under  Ride  4  of  this  Order 

for  ^"^"   continues  in  force,  the  company  on  whom  it  is  served 

pay^divi-     receive  from  the  person  in  whose  name  the  stock  specified 

dends,        in  the  notice  is  standing,  or  from  some  person  acting  on 

effect  of.     his  behalf  or  representing  him,  a  request  to  permit  the 

stock  to  be  transferred  or  to  pay  the  dividends  thereon, 

the  company  shall  not,  by  force  or  in  consequence  of  the 

service  of  the  notice,  be  authorised,  without  the  order  of 

the  Court  or  a  judge,  to  refuse  to  permit  the  transfer  to 

be  made  or  to  withhold  the  payment  of  the  dividends  for 

more  than  eight  days  after  the  date  of  the  request. 

J.  A.,  O.  46,  r.  10. 

Correction      n,  jf  the  person  who  files  a  notice  under  Ride  4  of 

tio     f  "^  this  Order  desires  to  correct  the  description  of  the  stock 

stock.         referred  to  in  the  filed  notice,  he  may  file  an  amended 

notice   and  serve   on   the  company  a  duplicate  thereof 

sealed  with  the  seal  of  the  Central  Office,  and  in  that  case 

the  service  of  the  notice  shall  be  deemed  to  have  been 

made  on  the  day  on  which  the  amended  duplicate  is  so 

served. 

J.  A.,  O.  46,  r.  11. 

Costs  occa-      *  1 2.  Where  any  moneys  or  securities  are  in  Court  to  the 

"bST^*^^   general  credit  of  any  cause  or  matter,  or  to  the  account  of 

order  to      ^^7  ^^^^  ^^  persons,  and  an  order  is  made  to  prevent  the 

prevent      tmnsfer  or  payment  of  such  moneys  or  securities,  or  any 

transfer,     part  thereof,  without  notice  to  the  assignee  of  any  person 

entitled  in  expectancy  or  otherwise  to  any  share  or  portion 

of  such  moneys  or  securities,  the  person  by  whom  any  such 

order  shall  be  obtained  on  the  shares  of  such  moneys  or 

securities  affected  by  such  order  shall  be  liable,  at  the 
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discretion  of  the  Court  or  a  judge,  to  pay  any  costs,     Order 

cliarges,  and  expenses  which,  by  reason  of  any  such  order     ^^    * 

having  been  obtained,  shall  be  occasioned  to  any  party  to 

the  cause  or  matter,  or  any  persons  interested  in  any  such 

moneys  or  securities. 

Ooxu.  O.  26,  r.  1.  WaddUove  v.  Taylor,  6  Ha.  807  ;  Edwarda  v. 
Orovet  29  L.  J.  Gh.  889. 

*13.  Any  person  presenting  a  petition  or  taking  out  a  Service  on 

summons  for  any  such  order  as  aforesaid  shall  not  be  pwties  not 

required  to  serve  such  petition  or  summons  upon  the  •JJ^*®^  "^ 

parties  to  the  cause  or  matter,  or  upon   the  persons 

interested  in  such  parts  of  the  moneys  or  securities  as 

are  not  sought  to  be  afifected  by  any  such  order. 

Cons,  O.  26,  r.  2.  See  Daniel's  Ch.  Pr.,  ed.  5,  p.  1640.  In 
respect  of  a  judgment  ordering  payment  at  a  future  datio,  a  charging 
order  can  be  obtained  at  once  :  Bagnall  v.  Carlton,  6  Ch.  D.  180. 
It  operates  from  the  date  of  the  order  nisi :  Holy  v.  Barry,  L.  R. 
8  Ch.  452. 


ORDER  XLVII.  Order 

XLYIL 


Writ  of  Possession. 

1.  A  judgment  or  order  that  a  party  do  recover  posses-  On  judg- 
sion  of  any  land  may  be  enforced  by  writ  of  possession  in  n*®"^*  ^ 
manner  before  the  commencement  of  the  Principal  Act  ffS^*' 
used  in  actions  of  ejectment  in  the  Superior  Courts  of 
Common  Law. 

J.  A.,  0.  48,  r.  1.    HaU  ▼.  Hall,  47  L.  J.  Gh.  680.    See  p.  272. 

2.  Where  by  any  judgment  or  order  any  person  therein  Affidavit 
named  is  directed  to  deliver  up  possession  of  any  lands  to  ^  support, 
some  other  person,  the  person  prosecuting  such  judgment 

or  order  shall,  without  any  order  for  that  purpose,  be 
entitled  to  sue  out  a  writ  of  possession  on  filing  an 
affidavit  showing  due  service  of  such  judgment  or  order 
and  that  the  same  has  not  been  obeyed. 

J.  A.,  O.  48,  r.  2.    This  used  to  be  supplemented  by  a  writ  of 
assistance  :  Morgan,  p.  589. 

*3.  Upon  any  judgment  or  order  for  the  recovery  of  any  Se|»rate 
land  and  costs,  there  may  be  either  one  writ  or  separate  ^*"  ™*y 
writs  of  execution  for  the  recovery  of  possession  and  for      "•'*«d* 
the  costs  at  the  election  of  the  successful  party. 

C.  L.  P.  Act,  1862,  s.  187. 
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Order 
ZLYin. 


Of  pro- 


ORDER  XLVnL 
Writ  of  Dbuvbry. 


per&  other  ^*  Where  it  is  sought  to  enforce  a  judgment  or  order 
th»n  land  ^^^  ^^®  recovery  of  any  property  other  than  land  or  money 
or  money,  ^y  wri*  oi  delivery,  the  Court  or  a  judge  may,  upon 
the  application  of  the  plaintiff,  order  ^t  execution 
shall  issue  for  the  delivery  of  the  property,  without  giving 
the  defendant  the  option  of  retaining  the  property,  upon 
paying  the  value  assessed,  if  any,  and  that  il  the  property 
cannot  be  found,  and  unless  the  Court  or  a  judge  shall 
otherwise  order,  the  sheriff  shall  distrain  the  defendant  by 
all  his  lands  and  chattels  in  the  sheriff's  bailiwick,  till  the 
defendant  deliver  the  property ;  or  at  the  option  of  the 
plaintiff,  that  the  sheriff  cause  to  be  made  of  the  defen- 
dant's goods  the  assessed  value,  if  any,  of  the  property. 

C.  L.  P.  Act,  1854,  8.  78.    See  p.  261. 

Form  of.  *2.  A  writ  of  delivery  shall  be  in  the  Fona  No  10  in 
Appendix  H.  ;  and  when  a  writ  of  delivery  is  issued,  the 
plaintiff  shall,  either  by  the  same  or  a  separate  writ  of 
execution,  be  entitled  to  have  made  of  the  defendant's 
goods  the  damages  and  costs  awarded,  and  interest 

See,  too,  J.  A.,  App.  F.  No.  8. 


Order 


By  order 
of  Lord 
Chan- 
cellor. 


Of  Chttn- 
oeiry  mat- 
ter for 
hearing 
only. 


ORDER  XLIX; 
Transfers  and  Consolidation. 

1.  Causes  or  matters  may  be  transferred  from  one  Divi- 
sion to  another  of  the  High  Court  or  from  one  judge  to 
another  of  the  Chancery  Division  by  an  order  of  the  Lord 
Chancellor,  provided  that  no  transfer  shall  be  made  from 
or  to  any  Division  without  the  consent  of  the  President 
of  the  Division. 

J.  A.,  O.  51,  r.  1.    See  p.  202.    Re  Boyd's  Tnult,  1  Ch.  D.  12. 

2.  In  the  Chancery  Division  a  transfer  of  a  cause  or 
matter  from  one  judge  to  another  may  by  the  same  or  a 
separate  order  be  ordered  to  be  made  or  to  be  deemed  to 
have  been  made  for  the  purpose  only  of  hearing  or  of  trial, 
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and  in  such  case  the  original  and  any  further  hearing  shall  Order 
take  place  before  the  judge  to  whom  the  cause  or  matter  ____ 
shall  be  so  transferred ;  but  aU  other  proceedings  therein, 
whether  before  or  after  the  hearing  or  trial  of  the  cause  or 
matter,  shall  be  taken  and  prosecuted  in  the  same  manner 
as  if  such  cause  or  matter  had  not  been  transferred  from 
the  judge  to  whom  it  was  assigned  at  the  time  of  transfer, 
and  as  if  such  judge  had  given  or  made  the  judgment  or 
order,  if  any,  therein,  unless  the  judge  to  whom  the  cause 
or  maUer  is  transferred  shall  direct  that  any  further  pro- 
ceedings therein,  before  or  after  the  hearing  or  trial  thereof, 
shall  be  taken  and  prosecuted  before  himself  or  before  an 
Official  Eeferee  or  special  referee. 

J.  A.,  O.  51,  r.  la.    As  to  interlocutory  applications,  Lioyd  v. 
Jones,  7  Ch.  D.  890. 

3.  Any  caitse  or  matter  may,  at  any  stage,  be  trans-  Consent  of 
f erred  from  one  Division  to  another  by  an  order  made  by  President 
the  Court  or  any  judge  of  the  Division  to  which  the  cause  ^f  ^^" 
or  matter  is  assigned :  Provided  that  no  such  transfer  shall 
be   made  without   the  consent  of  the  President  of   the 
Division  to  which  the  cause  or  matter  is  proposed  to  be 
transfened. 

J.  A.,  O.  61,  r.  2.    Storey  v.  Waddle,  i  Q.  B.  D.  289. 

*4.  A  particular  application  in  any  cause  or  matter  may  Particular 
by  the  direction  of  the  Lord  Chancellor  be  heard  and  dis-  *PP^<»- 
posed  of  by  any  judge  of  the  High  Court  who  shall  **^°** 
consent  so  to  do,  to  whatever  Division  or  judge  such  cause 
or  matter  may  have  been  assigned. 

5.  When  an  order  has  been  made  by  any  judge  of  the  After 
Chancery  Division  for  the  winding-up  of  any  company,  or  winding- 
for  the  administration  of  the  assets  of  any  testator  or  in-  ?S^^ 
testate,  the  judge  in   whose  Court  such  winding-up  or  tration 
administration  shall  be  pending  shall  have  power,  without  order, 
any  further  consent,  to  order  the  transfer  to  such  judge  of 
any  cause  or  matter  pending  in  any  other  Court  or  Divi- 
sion brought  or  continued  by  or  against  such  company,  or 
by  or  against  the  executors  or  administrators  of  the  testator 
or  intestate  whose  assets  are  being  so  administered,  as  the 
case  may  be. 

J.  A.,  0.  51,  r.  2a.    In  re  Madras  Irrigation  and  Canal  Co,,  15  Cb. 
D.  702,  and  p.  204. 

*6.  When  any  summons  under  Order  55,  Eules  3  and  4,  Summons 

shall  have  been  marked  with  the  name  of  a  judge  other  "^P«>i»rly 
,^^  marked. 
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Order      than  the  judge  by  Rule  11  of  the  same  Order  prescribed, 
^^^     such  last-mentioned  judge  shall,  unless  cause  shall  appear 
to  him  to  the  contrary,  without  any  further  consent,  order 
the  transfer  to  such  judge  of  the  summons  so  improperly 
marked. 
See  0.  56,  rr.  S  and  4. 
Order  »hall      7.  Any  cause   or   matter  transferred  from   any  other 
specify       Division  to  the  Chancery  Division,  shall,  by  the  order 
directing  the  transfer,  be  assigned  to  one  of  the  judges  of 
that  Division  to  be  named  in  the  order. 
J.  A.,  O.  6],r.  8.     Cf.  0.  5,  r.  9. 

8.  Causes  or  matters  pending  in  the  same  Division  may 
be  consolidated  by  order  of  the  Court  or  a  judge  in  the 
manner  in  use  before  the  commencement  of  the  Principal 
Act  in  the  Superior  Courts  of  Common  Lavr. 

J.  A.,  O.  51,  t.  i.    Th€  ffakntUa,  7  P.  D.  57. 


judge. 


Consolida 
tion. 


Order  for 
^reserva- 
tion  of 
property. 


0'^«'  ^'  ORDER  L. 

I.    lKTERTX)CnTORT    ObDERS  AS  TO    MANDAMUS   IxJUXO- 
TIONS   OR   InTERIIX   PRESERVATION   OF  PrOPKRTT,   &C 

1.  When  by  any  contract  a  primA  facie  case  of  liability 
is  establislied,  and  there  is  alleged  as  matter  of  defence  a 
right  to  be  relieved  \i'holly  or  partially  from  such  liability, 
the  Court  or  a  judge  may  make  an  oider  for  the  preserva- 
tion or  interim  custody  of  the  subject-matter  of  the  litiga- 
tion, or  may  order  that  the  amount  in  dispute  be  brought 
into  Court  or  otherwise  secured. 

J.  A.,  O.  52,  r.  1.    RuaM  v.  Davie*,  W.  N.  1883, 109.    See 
p.  Ill  and  p.  251. 

2.  It  shall  be  lawful  for  the  Court  or  a  judge,  on  the 
application  of  any  party,  to  make  any  order  for  the  sale» 
by  any  person  or  persons  named  in  such  order,  and  in  such, 
manner,  and  on  such  terms  as  the  Court  or  judge  may 
tliink  desirable,  of  any  goods,  wares,  or  merchandise  which, 
may  be  of  a  perishable  nature  or  likely  to  injure  from 
keeping,  or  which  for  any  other  just  and  sufficient  reason 
it  may  be  desirable  to  have  sold  at  once. 

J.  A.,  O.  52,  r.  2. 

Order  for        3.  It  shall  be  lawful  for  the  Court  or  a  judge,  upon  the 
detention,   application  of  any  party  to  a  cause  or  matter,  and  upon 
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such  terms  as  may  bo  just,  to  make  any  order  for  the    Order  L. 
detention,  preservation,  or  inspection  of  any  property  or  I         ; 
ihinQ^  being  the  subject  of  such  cau8e  or  matter^  or  as  to  "■P®^**"* 
which  any  question  way  arise  therein^  and  for  all  or  any  of 
the  purposes  aforesaid  to  authorise  any  persons  to  enter  Entry, 
upon  or  into  any  land  or  building  in  the  possession  of  any 
party  to  such  cause  or  matter,  and  for  all  or  any  of  the 
purposes  aforesaid  to  authorise  any  samples  to  be  taken,  Samples, 
or  any  observation  to  be  made  or  experiment  to  be  tried, 
which  may  be  necessary  or  expedient  for  the  purpose  of 
obtaining  full  information  or  evidence. 

J.  A.,  O.  52,  r.  8.  Jewellery  ordered  to  be  detained  in  VdaU  v. 
Brafiam,  40  L.  J.  C.  P.  415  ;  and  mines  ordered  to  be  inspected, 
Cooper  V.  Ince  Hall  Co.,  W.  N.  1876, 24. 

♦4.  It  shall  be  lawful  for  any  judge,  by  whom  any  cause  Judge  may 
or  matter  may  be  heard  or  tried  with  or  without  a  jury,  or  ^P^^** 
before  whom  any  cause  or  matter  may  be  brought  by  way 
of  appeal,  to  inspect  any  property  or  thing  concerning 
which  any  question  may  arise  therein. 

*5.  The  provisions  of  Rule  3  of  this  Order  shall  apply  Inspection 
to  inspection  by  a  jury,  and  in  such  case  the  Court  or  ^^y  J^'y* 
a  judge  may  make  all  such  orders  upon  the  sheriff  or  other 
person  as  may  be  necessary  to  procure  the  attendance  of  a  special 
special  or  common  jury  at  such  time  and  place,  and  in  jury, 
such  manner  as  they  or  he  may  think  lit. 

C.  L.  P.  Act,  1854,  8.  69. 

6.  An  application  for  an  order  under  section  25,  sub-  Applica* 
flection  8,  of  the  Principal  Act,  or  under  Rules  2  or  3  of  **°f"  ^®' 
this  Order,  may  be  made  to  the  Court  or  a  judge  by  any  ^n^jg^pr  2 
party.     If  the  application  be  by  the  plaintiff  for  an  order  and  8. 
under  the  said  sub-section  8  it  may  be  made  either  ex 

parte  or  with  notice,  and  if  for  an  order  under  Rules 
2  or  3  of  this  Order  it  may  be  made  after  notice  to  the 
defendant  at  any  time  after  the  issue  of  the  writ  of  sum- 
mons, and  if  it  be  by  any  other  party,  then  on  notice  to 
the  plaintiff,  and  at  any  time  after  appearance  by  the  party 
making  the  application. 

J.  A.,0.  52,r.  4.  TbedoubtsM  to  the  law  of  Paris SkcUingi Rink 
Cb.,6Ch.  D.  731,  in  Qlouopy,  Hestati  Local  Board,  12Ch.D.  115, and 
p.  122,  are  novr  done  awajr  with. 

7.  An  application  for  an  order  under  Rule  1  of  this  Applica- 
Order  may  be  made  by  the  plaintiff  at  any  time  after  his  ^i^J 
right  thereto  appears  from  the  pleadings ;  or,  if  there  be  no  ^"^^^  '•  *• 
pleadings,  is  made  to  appear  by  affidavit  or  otherwise  to  the 
satisfaction  of  the  Court  or  a  judge. 

J.  A,  O.  52,  r.  5. 
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8.  Where  an  action  is  brought  to  recover,  or  a  defendant 
in  his  defence  seeks  by  way  of  coanteiclaim  to  recover 
specific  property  other  than  land,  and  the  party  from  whom 
such  recovery  is  sought  does  not  dispute  the  title  of  the 
party  seeking  to  recover  the  same,  but  claims  to  retain  the 
property  by  virtue  of  a  lien  or  otherwise  as  security  for 
any  sum  of  money,  the  Court  or  a  judge  may,  at  any  time 
after  such  last-mentioned  claim  appears  from  the  pleadings, 
or,  if  there  be  no  pleadings,  by  affidavit  or  otherwise  to  the 
satisfaction  of  such  Court  or  judge,  order  that  the  party 
claiming  to  recover  the  property  be  at  liberty  to  pay  into 
Court,  to  abide  the  event  of  the  action,  the  amount  of 
money  in  respect  of  which  the  lien  or  security  is  claimed, 
and  such  further  sum  (if  any)  for  interest  and  costs  as  such 
Court  or  judge  may  direct,  and  that,  upon  such  payment 
into  Court  being  made,  the  property  claimed  be  given  up 
to  the  party  claiming  it. 

J.  A.,  O.  52,  r.  6. 

♦9.  Where  any  real  or  personal  estate  forms  the  subject 
of  any  proceedings  in  the  Chancery  Division,  and  the  judge 
is  satisfied  that  the  same  will  be  more  than  sufficient  to 
answer  all  the  claims  thereon  which  ought  to  be  provided 
for  in  such  proceedings,  the  judge  may  at  any  time  after 
the  commencement  of  the  proceedings,  allow  to  the  parties 
interested  therein,  or  any  one  or  more  of  them,  the  whole 
or  part  of  the  annual  income  of  the  real  estate  or  a  part  of 
the  personal  estate,  or  the  whole  or  part  of  the  income 
thereof,  up  to  such  time  as  the  judge  shall  direct 

Ch.  Procedure  Act,  1852,  s.  57. 

10.  Whenever  in  an  action  for  the  administration  of  the 
estate  of  a  deceased  person,  or  execution  of  the  trusts  of  a 
written  instrument,  a  sale  is  ordered  of  any  property 
vested  in  any  executory  administraicTy  or  trustee,  the 
conduct  of  such  sale  shall  be  given  to  such  executor^  ad- 
minidrator,  or  trustee,  unless  ^e  Court  or  a  judge  shall 
otherwise  direct. 

J.  A.,  O.  52,  r.  8a.    R.  S.  C,  March,  1879. 

11.  No  vmt  of  injunction  shall  be  issued.  An  injunc- 
tion shall  be  by  a  judgment  or  order,  and  any  such  judg- 
ment or  order  shall  have  the  effect  which  a  writ  of 
injunction  previously  had, 

J.  A.,  O.  52,  r.  8.    B.  S.  C,  April,  1880. 
*\2,  In  any  cause  or  matter  in  which  an  injunction  has 
been,  or  might  have  been  claimed,  the  plaintiff  may,  before 
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or  after  judgment,  apply  for  an  injunction  to  restrain  the  ^*w  £. 
defendant  or  respondent  from  the  repetition  or  continuance       Z 
of  the  wrongful  act  or  breach  of  contract  complained  of,  or  ^^^  ^f 
from  the  commission  of  any  injury  or  breach  of  contract  of  wrongful 
a  like  kind  relating  to  the  same  property  or  right,  or  arising  act. 
out  of  the  same  contract;  and  the  Court  or  a  judge  may  grant 
the  injunction,  either  upon  or  without  terms,  as  may  be  just 

Cf.  C.  L.  P.  Act,  1854,  B.  79. 

*13.  Leave  to  compound  a  penal  action  shall  not  be  Leave  to 

given  in  cases  where  part  of  the  penalty  goes  to  the  Crown,  compound 

unless  notice  shall  first  have  been  given  to  the  proper  ofl&-  J^^*^ 

cer ;  but  in  other  cases  it  may  be  given  without  notice  to 

any  officer. 

R.  6.  H.  T.,  1853, 118.    This  has  nothing  to  do  with  compound- 
ing a  felony,  as  to  which  see  p.  19. 

♦14.  The  order  to  c&inpouvd  a  penal  action  shall  expressly  Order  to 
state  that  the  defendant  undertakes  to  pay  the  sum  for  compound, 
which  theCourt  has  given  him  leave  to  compound  the  action. 

R.  G.  H.  T.,  1853,  119. 

*15.  When  leave  is  given  to  compound  a  penal  action.  Crown's 
where  part  of  the  penalty  goes  to  the  Crown,  the  Queen's  portion  of 
half  of  the  composition  shall  be  paid  into  the  hands  of  the  P^'^^y* 
Master  of  the  Crown  Office  Department  of  the  Central 
Office  for  the  use  of  Her  Majesty. 

R.  G.  H.  T.,  120. 

II.  Beceivbbs. 

♦16.  Where  an  order  is  made  directing  a  receiver  to  be  Security  of 
appointed,  unless  otherwise  ordered,  the  person  to  be  ap-  receiver, 
pointed  shall  first  give  security,  to  be  allowed  htj  the  Court 
or  a  judge  and  taken  before  a  person  authorised  to  admi- 
nister oaths,  duly  to  account  for  what  he  shall  receive  aa 
such  receiver,  and  to  pay  the  same  as  the  Court  or  judge 
shall  direct;  and  the  person  so  to  be  appointed  shall, 
unless  otherwise  ordered,  be  allowed  a  proper  salary  or  Salary, 
allowance.     Such  security  shall  be  by  recognizance  in  the 
Form  No.  21  in  Appendix  L.,  unless  the  Court  or  a  judge 
shall  otherwise  order. 

Cons.  O.  24,  r.  1.    See  p.  252. 

*17.  Where  any  judgment  or  order  is  pronounced  or  Adjourn, 
made  in  Court  appointing  a  person  therein  named  to  be  "?®°*^°J^ 
receiver,  the  Court  or  a  judge  may  adjourn  to  chambers  j^j,  ^^ 
the  cause  or  matter  then  pending,  in  order  that  the  person  oeiver  to 
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^Mm  Z.   named  as  receiver  may  give  security  as  in  the  last  pre- 
~^^^  celling  Rule  mentioned,  and  may  thereupon  direct  such 

Security,     judgment  or  order  to  he  dra^vn  up. 
See  0.  M,  r.  S9. 

•18.  When  a  receiver  is  appointed  with  a  direction  tliat 
he  shall  pass  accounts,  the  Court  or  judge  shall  fix  the 
days  upon  which  he  shall  (annually,  or  at  longer  or 
shorter  periods,)  leave  and  pass  such  accounts,  and  also 
the  days  upon  which  he  shall  pay  the  hakiiues  appearing 
due  on  the  accounts  so  left,  or  such  part  thereof  as  shall 
he  certified  as  proper  to  be  paid  by  him.  And  with  res- 
pect to  any  such  receiver  as  shall  neglect  to  leave  and  pass 
his  accounts  and  pay  the  balances  thereof  at  the  times  so 
to  be  fixed  for  that  purpose  as  aforesaid,  the  judge  before 
whom  any  such  receiver  is  to  account  may  from  time  to 
time,  when  his  subsequent  accounts  are  produced  to  be 
examined  and  passed,  disallow  the  salary  therein  claimed 
by  such  receiver,  and  may  also,  if  he  shall  think  fit,  charge 
him  with  interest  at  the  rate  of  £5  per  cent,  per  annum 
upon  the  balances  so  neglected  to  be  paid  by  him  during 
the  time  the  same  shall  ap()ear  to  have  remained  in  the 
hands  of  any  such  receiver. 

Cons.  O.  24,  r.  2. 

•19.  Receivers'  accounts  shall  be  in  the  Form  No.  14  in 
Appendix  L. ,  with  such  variations  as  circumstances  may 
require. 

•20.  Every  receiver  shall  leave  in  the  chambers  of  the 
judge  to  whom  the  cause  or  matter  is  assigned  his  account, 
together  with  an  affidavit  verifying  the  same  in  tlie  Form 
No.  22  in  Appendix  L.,  with  such  variations  as  cir- 
cumstances may  require.  An  appointment  shall  there- 
upon be  obtained  by  the  plaintiff  or  i)ersou  having  the 
conduct  of  the  cause  for  the  purposfe  of  piissing  such 
account. 

Compare  Cons.  0.  24,  r.  3. 

•21.  In  case  of  any  receiver  failing  to  leave  any  account 
or  affidavit,  or  to  ptiss  such  account,  or  to  make  any  pay- 
ment, or  otherwise,  the  receiver  or  the  parties,  or  any  of 
them,  may  be  required  to  attend  at  chambers  to  show 
cause  why  such  account  or  affidavit  has  not  been  left,  or 
such  account  passed,  or  such  payment  made,  or  any  other 
proper  proceeding  taken,  and  thereupon  such  directions  as 
shall  be  proper  may  be  given  at  chambers  or  by  adjouni- 
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or  after  jadgment,  apply  for  an  injunction  to  restrain  the   Order  L. 
defendant  or  respondent  from  the  repetition  or  continuance       ~ 
of  the  wrongful  act  or  breach  of  contract  complained  of,  or  ^noe^  o?* 
from  the  commission  of  any  injury  or  breach  of  contract  of  wrongful 
a  like  kind  relating  to  the  same  property  or  right,  or  arising  act. 
out  of  the  same  contract;  and  the  Court  or  a  judge  may  grant 
the  injunction,  either  Upon  or  without  terms,  as  may  be  just 

Cf.  C.  L.  P.  Act,  1854,  B.  79. 

*13.  Leave  to  compound  a  penal  action  shall  not  be  Leave  to 

given  in  cases  where  part  of  the  penalty  goes  to  the  Crown,  compound 

unless  notice  shall  first  have  been  given  to  the  proper  offi-  ^^ 

cer ;  but  in  other  cases  it  may  be  given  without  notice  to 

any  officer. 

R.  6.  H.  T.,  1853, 118.    This  has  nothing  to  do  with  compound- 
ing a  felony,  as  to  which  see  p.  19. 

♦1 4.  The  order  to  cwnpound  a  penal  aetion  shall  expressly  Order  to 
state  that  the  defendant  undertakes  to  pay  the  sum  for  compound, 
which  the  Court  has  given  him  leave  to  compound  the  action. 

R.  G.  H.  T.,  1853,  119. 

•15.  When  leave  is  given  to  compound  a  penal  action,  Crown's 
where  part  of  the  penalty  goes  to  the  Crown,  the  Queen's  portion  of 
half  of  the  composition  shall  be  paid  into  the  hands  of  the  P^'^^y- 
Master  of  the  Cro\vn  Office  Department  of  the  Central 
Office  for  the  use  of  Her  Majesty. 

R.  G.  H.  T.,  120. 

II.  Receivers. 

*16.  Where  an  order  is  made  directing  a  receiver  to  be  Security  of 
appointed,  imless  otherwise  ordered,  the  person  to  be  ap-  receiver, 
pointed  shall  first  give  security,  to  be  allowed  by  the  CouH 
or  a  judge  and  taken  before  a  person  authorised  to  admi- 
nister oaths,  duly  to  account  for  what  he  shall  receive  as 
such  receiver,  and  to  pay  the  same  as  the  Court  or  judge 
shall  direct;  and  the  person  so  to  be  appointed  shall, 
unless  otherwise  ordered,  be  allowed  a  proper  salary  or  Salary, 
allowance.     Such  security  shall  be  by  recognizance  in  the 
Form  No.  21  in  Appendix  L.,  unless  the  Court  or  a  judge 
shall  otherwise  order. 

Cons.  O.  24,  r.  1.    See  p.  252. 

*17.  Where  any  judgment  or  order  is  pronounced  or  Adjoum- 
m  Court  appointing  a  person  therein  named  to  be  "Jf^*^*^ 
',  the  Court  or  a  judge  may  adjourn  to  chambers  ^J^^*" 
e  or  matter  then  pending,  in  order  that  the  person  ceiyer  to 
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8.  Where  an  action  is  brought  to  recover,  or  a  defendant 
in  his  defence  seeks  by  way  of  coanterclaim  to  recover 
specific  property  other  than  land,  and  the  party  from  whom 
such  recovery  is  sought  does  not  dispute  the  title  of  the 
party  seeking  to  recover  the  same,  but  claims  to  retain  the 
property  by  virtue  of  a  lien  or  otherwise  as  security  for 
any  sum  of  money,  the  Court  or  a  judge  may,  at  any  time 
after  such  last-mentioned  claim  appears  from  the  pleadings, 
or,  if  there  be  no  pleadings,  by  affidavit  or  otherwise  to  Uie 
satisfaction  of  such  Court  or  judge,  order  that  the  party 
claiming  to  recover  the  property  be  at  liberty  to  pay  into 
Court,  to  abide  the  event  of  the  action,  the  amount  of 
money  in  respect  of  which  the  lien  or  security  is  claimed, 
and  such  further  simi  (if  any)  for  interest  and  costs  as  such 
Court  or  judge  may  direct,  and  that,  upon  such  payment 
into  Court  being  made,  the  property  claimed  be  given  up 
to  the  party  claiming  it 

J.  A.,  0.  52,  r.  6. 

*9.  Where  any  real  or  personal  estate  forms  the  subjexrt 
of  any  proceedings  in  the  Chancery  Division,  and  the  judge 
is  satisfied  that  the  same  will  be  more  than  sufficient  to 
answer  all  the  claims  thereon  which  ought  to  be  provided 
for  in  such  proceedings,  the  judge  may  at  any  time  after 
the  commencement  of  the  proceedings,  allow  to  the  parties 
interested  therein,  or  any  one  or  more  of  them,  the  whole 
or  part  of  the  annual  income  of  the  real  estate  or  a  part  of 
the  personal  estate,  or  the  whole  or  part  of  the  income 
thereof,  up  to  such  time  as  the  judge  shall  direct. 

Ch.  Procedure  Act,  1852,  s.  57. 

10.  Whenever  in  an  action  for  the  administration  of  the 
estate  of  a  deceased  person,  or  execution  of  the  trusts  of  a 
written  instrument,  a  sale  is  ordered  of  any  property 
vested  in  any  executor,  administrator,  or  trustee,  the 
conduct  of  such  sale  shall  be  given  to  such  executor,  ad- 
minidrator,  or  trustee,  unless  the  Court  or  a  judge  shall 
otherwise  direct. 

J.  A.,  O.  52,  r.  6a.    R.  S.  0.,  March,  1879. 

11.  No  writ  of  injunction  shall  be  issued.  An  injunc- 
tion shall  be  by  a  judgment  or  order,  and  any  such  judg- 
ment or  order  shall  have  the  effect  which  a  writ  of 
injunction  previously  had. 

J.  A.,  O.  52,  r.  8.    B.  S.  C,  April,  1880. 

*\2.  In  any  cause  or  matter  in  which  ai^i^^Slii hfts 
been,  or  might  have  been  claimed,  the 
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or  after  jadgment,  apply  for  an  injunction  to  restrain  the   Order  L. 
defendant  or  respondent  from  the  repetition  or  continuance       ~ 
of  the  wrongful  act  or  breach  of  contract  complained  of,  or  an^^  o^' 
from  the  commission  of  any  injury  or  breach  of  contract  of  wrongful 
a  like  kind  relating  to  the  same  property  or  right,  or  arising  act. 
out  of  the  same  contract ;  and  the  Court  or  a  judge  may  grant 
the  injunction,  either  upon  or  without  terms,  as  may  be  just. 

Cf.  C.  L.  P.  Act,  1854,  s.  79. 

*13.  Leave  to  compound  a  penal  action  shall  not  be  Leave  to 

given  in  cases  where  part  of  the  penalty  goes  to  the  Crown,  compound 

imless  notice  shall  first  have  been  given  to  the  proper  offi-  ^^ 

cer ;  but  in  other  cases  it  may  be  given  without  notice  to 

any  officer. 

R.  G.  H.  T.,  1853, 118.    This  has  nothing  to  do  with  compound- 
ing a  felony,  as  to  which  see  p.  19. 

*  1 4.  The  order  to  compound  a  penal  aeiion  shall  expressly  Order  to 
state  that  the  defendant  undertakes  to  pay  the  sum  for  «>n»pound. 
which  the  Court  has  given  him  leave  to  compound  the  action. 

R.  G.  H.  T.,  1853,  119. 

*15.  When  leave  is  given  to  compound  a  penal  action.  Crown's 
where  part  of  the  penalty  goes  to  the  Crown,  the  Queen's  portion  of 
half  of  the  composition  shall  be  paid  into  the  hands  of  the  P^'^^y* 
Master  of  the  Crown  Office  Department  of  the  Central 
Office  for  the  use  of  Her  Majesty. 

R.  G.  H.  T.,  120. 

II.  Eeceivebs. 

*16.  Where  an  order  is  made  directing  a  receiver  to  be  Security  of 
appointed,  unless  otherwise  ordered,  the  person  to  be  ap-  reoeivw- 
pointed  shall  first  give  security,  to  be  allowed  by  the  CouH 
or  a  judge  and  taken  before  a  person  authorised  to  admi- 
nister oaths,  duly  to  account  for  what  he  shall  receive  as 
such  receiver,  and  to  pay  the  same  as  the  Court  or  judge 
shall  direct;  and  the  person  so  to  be  appointed  shall, 
unless  otherwise  ordered,  be  allowed  a  proper  salary  or  Salary, 
allowance.     Such  security  shall  be  by  recognizance  in  the 
Form  No.  21  in  Appendix  L.,  unless  the  Court  or  a  judge 
shall  otherwise  order. 

Cons.  O.  24,  r.  1.    See  p.  252. 

♦17.  Where  any  judgment  or  order  is  pronounced  or  Adjourn- 
made  in  Court  appointing  a  person  therein  named  to  be  "Jf"^*^"^ 
'ver,  the  Court  or  a  judge  may  adjourn  to  chambers  f^^  ^^ 
use  or  matter  then  pending,  in  order  that  the  person  oeiver  to 
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Order  LL       13.  The  judge  may,  if  he  thinks  fit,  direct  or  transfer  a 

r 7"  reference  to  any  one  in  particular  of  the  Conveyancing 

j^^to     Counsel  of  the  Court 
choote.  Of.  Cons.  O.  2,  r.  5. 

III.  In  Admiralty  Actions. 

14.  Every  commission  for  the  appraisement  or  sale  of 
property  under  the  order  of  the  Court  shall,  unless  the 
Court  or  a  judge  shall  otherwise  order,  be  executed  by 
the  Marshal  or  his  substitutes. 

15.  The  Marshal  shall  pay  into  Court  the  gross  proceeds 
of  sale  of  any  property  which  shall  have  been  sold  by  him, 
and  shall  at  the  same  time  bring  into  the  Registry  the 
account  of  sale,  with  vouchers  in  support  thereof,  for  taxa- 
tion by  the  Admiralty  Eegistrar. 

16.  Any  person  interested  in  the  proceeds  may  be 
heard  before  the  Admiralty  Registrar  on  the  taxation  of 
the  Marshal's  account  of  expenses,  and  an  objection  to 
the  taxation  shall  be  heard  in  the  same  manner  as  an 
objection  to  the  taxation  of  a  solicitor's  bill  of  costs. 

No  notes  upon  Admiralty  Practioe  are  to  be  looked  for  in  tikis  book. 


OrdtrLII. 


Motion. 
Form  of 
applica- 
tion to 
Court 


Rale  nisi 
abolished, 
in  what 
oases. 


Notice  of 
motion. 


ORDER  LIl. 

Motions  and  other  Applications. 

1.  Where  by  these  Rules  any  application  is  authorised 
to  be  made  to  the  Court  or  a  judge  [in  an  action],  such 
application,  if  made  to  a  Divisional  Court  or  to  a  judge  in 
Court,  shall  be  made  by  motion. 

The  words  in  brackets  are  not  in  the  new  Roles.  J.  A.,  O.  53, 
r.  1.    To  judge  in  chambers  by  sommons,  see  p.  247. 

*2.  No  motion  or  application  for  a  rule  nisi  or  order  to 
show  cause  shall  hereafter  be  made  (1)  in  any  action,  or 
(2)  to  set  aside,  remit,  or  enforce  an  award,  or  (3)  for 
attachment,  or  (4)  to  answer  the  matters  in  an  affidavit, 
or  (5)  to  strike  off  the  rolls,  or  (6)  against  a  sheriff  to  pay 
money  levied  under  an  execution. 

This  is  one  of  the  important  alterations  in  practioe  effscted  by  the 
new  Boles.  Notice  wiU  now  be  necessary,  see  Ddmar  v.  FreemantU, 
8  Exoh.  D.  237,  and  Re  it  Solicitor,  W.  N.  1880,  36. 

3.  Except  where  (iceording  to  the  practice  existing  at 
the  time  of  the  passing  of  the  Priiicipal  Act  any  order  or 
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ralo  might  he  made  absolute  ex  parte  in  the  first  instance,  ^Mw  HI. 

and  except  where  notwithstanding  Rule  2  a  motion  or 

application  may  be  made  for  an  order  to  show  cause  only, 

no  motion  shall  be  made  without  previous  notice  to  the 

parties  a£fected  thereby.     But  the  Court  or  a  judge,  if  Ex  parte 

satisfied  that  the  delay  caused  by  proceeding  in  the  *PPli<»- 

ordinary  way  would  or  might  entail  irreparable  or  serious    ^'^ 

mischief,  may  make  any  order  ex  parte  upon  such  terms 

as  to  costs  or  otherwise,  and  subject  to  such  undertaking, 

if  any,  as  the  Court  or  judge  may  think  just ;  and  any 

party  affected  by  such  order  may  move  to  set  it  aside. 

J.  A.,  O.  53,  r.  8.    8eep.8.    See  Wilson,  p.  299.    See  Ckins.  O.  S3, 
r.  1 ;  Goiu.  O.  40,  rr.  23  and  37. 

*4.  Every  notice  of  motion  to  set  aside,  remit,  or  enforce  Grounds 
an  award,  or  for  attachment,  or  to  strike  off  the  rolls,  shall  ^hon  to  be 
state  in  general  terms  the  grounds  of  the  application ;  and,  ■***®^ 
where  any  such  motion  is  founded  on  evidence  by  afiidavit, 
a  copy  of  any  affidavit  intended  to  be  used  shall  be  served 
with  the  notice  of  motion. 

5.  Unless  the  Court  or  a  judge  give  special  leave  to  the  Length  of 
contrary  there  must  be  at  least  two  clear  days  between  the  notice 
service  of  a  notice  of  motion  and  the  day  named  in  the  g«a«»Ily« 
notice  for  hearing  the  motion :  ^provided  that  in  applica-  in  appu. 
tions  to  answer  the  matters  in  an  affidavit  or  to  stnke  off  cadonB 
the  rolls,  the  notice  of  motion  shall  be  served  on  the  *^jj|!f^ 
parties  not  less  than  ten  clear  days  before  the  time  fixed  by  ^"^"^^'"^ 
the  notice  for  making  the  motion. 

J.  A«,  O.  63,  r.  i. 

6.  If  on  the  hearing  of  a  motion  or  other  application  When  a 
the  Court  or  a  judge  shall  be  of  opinion  that  any  person  pw^not 
to  whom  notice  has  not  been  given  ought  to  have  or  to  have  JJ^r*j, 
had  such  notice,  the  Court  or  judge  may  either  dismiss  ^^  i^^ 
the  motion  or  application,  or  adjourn  the  hearing  thereof,  notice, 
in  order  that  such  notice  may  be  given,  upon  such  terms, 

if  any,  as  the  Court  or  judge  may  think  fit  to  impose. 
J.  A.,  O.  63,  r.  5.    See  0.  65,  r.  6. 

7.  The  hearing  of  any  motion  or  application  may  from  Adjoom- 
time  to  time  be  adjourned  upon  such  terms,  if  any,  as  the  ""•^te. 
Court  or  judge  shall  think  fit 

J.  A.,  O.  63,  r.  6. 

8.  The  plaintiff  shall,  without  any  special  leave,  bo  at  Where  a 
liberty  to  serve  any  notice  of  motion  or  other  notice  or  defendant 
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Order  IH.  any  petition  or  summons  upon  any  defendant,  who,  having 
r      ~r      been  duly  served  with  a  writ  of  summons  to  appear,  has 
appeared    ^^^  appeared  within  the  time  limited  for  that  purpose, 
and  time         J.  A.,  O.  53,  r.  7.    As  to  filing,  Bee  WhUaker  v.  Thurabm,  W.  N. 
for  appear-  1876,  232. 

Sne  b5^  ^'  '^®  plaintiff  may,  by  leave  of  the  Court  or  a  judge 
Service  bv  ^  ^  obtained  ex  parte,  serve  any  notice  of  motion  upon 
leave  be-  ^^7  defendant  along  with  the  writ  of  summons,  or  at  any 
fore  time  time  after  service  of  the  writ  of  summons  and  before  the 
has  gone  time  limited  for  the  appearance  of  such  defendant 
^"  J.  A-,  O.  53,  r.  8.    See  p.  8. 

'^lO.  In  Admiralty  actions,  notice  of  motion  together 

with  the  affidavits  (if  any)  in  support  thereof,  shall  be  filed 

in  the  Admiralty  Registry  three  days  at  least  before  the 

hearing  of  the  motion  unless  leave  shall  be  given  to  the 

contrary ;  and  a  copy  of  the  notice  of  motion  and  of  the 

affidavits  (if  any)  shall  be  served  on  the  adverse  solicitor 

before  the  originals  are  filed. 

Notioeto        ♦ll.  No  order  shall  issue  for  the  return  of  any  writ, 

"^bf^  ^    ^^^  bring  in  the  body  of  a  person  ordered  to  be  attadied 

writ  of       ^^  committed ;  but  a  notice  from  the  person  issuing  the 

committal  vmt  or  obtaining  the  order  for  attachment  or  commitUl  (if 

or  bring     not  represented  by  a  solicitor),  or  by  his  solicitor,  calling 

the  body,    upon  the  sheriff  to  return  such  writ  or  to  bring  in  the 

body  within  a  given  time,  if  not  complied  with,  shall 

entitle  such  person  to  apply  for  an  order  for  the  committal 

of  such  sheriff. 

See  R.  G.  H.  T.,  1853,  89,  90. 

When  *12.  When  any  sheriff  shall,  before  going  out  of  office, 

sh^ffhaB  arrest  any  defendant,  and  render  return  of  cepi  corpus, 
ont^  *  ^®  ^°^y  ^  called  upon  by  a  notice,  as  provided  by  the 
office.         last  preceding  Rule,  to  bring  in  the  body  within  the  time 

allowed  by  law,  although  he  may  be  out  of  office  before 

such  notice  is  given. 
R.  G.  H.  T.,  1853,  133. 

Date  of  ♦IS.  Every  order,  if  and  when  drawn  up,  shall  be 

order.         dated  the  day  of  the  week,  month,  and  year  on  which  the 
same  was  made,  unless  the  Court  or  a  judge  shall  other- 
wise direct,  and  shall  take  effect  accordingly. 
Cf.  Cons.  O.  23,  r.  10.    Cf.  of  pleadings,  G.  L.  P.  Act,  1852,  a.  54. 

Order ^  *li.  Where  an  order  has  been  made  not  embodying 

^^'B^ff    any  special  terms,  nor  including  any  special  directions, 

but  simply  enlarging  time  (1)  for  taking  any  proceed- 
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ing  or  (2)  doing  any  act  or  (3)  giving  leave   (a)  for  Order  m. 

the  issue  of   any  writ  other  than  a  writ  of    attach- 

ment,  (b)  for  the  amendment  of  any  writ  or  pleadings, 
(c)  for  the  filing  of  any  document,  or  (d)  for  any  act  to 
be  done  by  any  officer  of  the  Court  other  than  a  solicitor, 
it  shall  not  be  necessaiy  to  draw  up  such  order  unless  the  Not  to  be 
Court  or  a  judge  shall  otherwise  direct ;  but  the  produc-  drawn  up. 
tion  of  a  note  or  memorandum  of  such  order,  signed  by  a 
judge.  Registrar,  Master,  Chief  Clerk,  or  District  Registrar, 
shall  be  sufficient  authority  for  such  enlargement  of  time, 
issue,  amendment,  filing,  or  other  act     A  direction  that  Direction 
the  costs  of  such  order  shall  be  costs  in  any  cause  or  •■  *<*  ^*<>**"' 
matter  shaU  not  be  deemed  a  special  direction  within  the 
meaning  of  this  Rule.     The  solicitor  of  the  person  on 
whose  application  such  order  is  made>  shall  forthwith  give 
notice  in  writing  thereof  to  such  person  (if  any)  as  would, 
if  this  Rule  had  not  been  made,  have  been  required  to  be 
served  with  such  order. 
This  Rule  is  important. 

*15.  It  shall  not  be  necessary  to  obtain  an  order  to  Order  nunc 
enter  a  judgment  or  order  nunc  pro  tunc,  but  in  all  cases  P'**  ^'""^ 
in  which  such  entries  were  formerly  made  under  orders  of 
course,  the  solicitor  applying  to  have  a  judgment  or  order 
80  entered,  shall  leave  with  the  clerk  of  entries  a  memo- 
randum in  writing  countersigned  by  the  Chancery  Regis* 
trar,  and  bearing  a  stamp  according  to  the  scale  of  Court 
fees  for  the  time  being  in  force. 

*16.  At  the  foot  of  every  petition  (not  being  a  petition  Petition 
of  course)  presented  to  the  Courts  and  of  every  copy  ^  ^ 
thereof,  a  statement  shall  be  made  of  the  persons,  if  any,  ™^ 
intended  to  be  served  therewith,  and   if  no  person  is  ^j^*  ^ 
intended  to  be  served,  a  statement  to  that  effect  shaU  be  namesupon 
made  at  the  foot  of  the  petition  and  of  every  copy  thereof,  whom  it  is 

Conjk  O.  34,  r.  1.    See  Morgan,  p.  600.  served. 

*17.  Unless  the  Court  or  a  judge  gives  leave  to  the  con-  Two  days* 
traiy,  there  must  be  at  least  two  clear  days  between  the  notice 
service  and  the  day  appointed  for  hearing  a  petition. 

Cons.  O.  84,  r.  2. 

*18.  In  the  case  of  applications  under  Acts  of  Parlia-  Payment 
ment  directing  the  purchase  money  of  any  property  sold  out 
to    be    paid    into   Court,   any  persons  claiming  to   be  Affidavit 
entitled  to  the  money  so  paid  in  must  make  an  affidavit  ^^  Pf»on8 
not  only  verifying  their  title,  but  also  stating  that  they  *^  ^' 
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Order  UT.  are  not  aware  of  any  right  in  any  other  person,  or  of 
any  claim  made  by  any  other  person,  to  the  sum  claimed, 
or  to  any  part  thereof,  or,  if  the  petitioners  are  aware  of 
any  such  right  or  claim,  they  must  in  such  affidavit  state* 
or  refer  to  and  except  the  same. 

Gl  Cons.  O.  84,  r.  3. 

Title  of  *19.  All   petitions,  summonses,  statements,  affidavits, 

applica-  and  other  written  proceedings  for  the  opiiiion,  advice, 
**?**  or  direction  of  a  judge  under  the  SOth  section  of  the  Act 

judo's  ^^  ^  ^^  ^^^^  ^  ^^*  ^^^  ^®  intituled  in  the  matter  of 
opinion  that  Act,  and  in  the  matter  of  the  particular  trust,  will, 
desired.      or  administration,  and  every  such  petition  or  statement 

shall  state  the  facts  concisely,  and  shall  be  divided  into 

paragraphs  numbered  consecutively. 

See  Older  of  Court,  March  20, 1860,  r.  1.   Be  MUet,  27  Beav.  579. 

Statement  *20.  At  the  time  when  any  such  summons,  as  in  tlie 
on^hl^  last  preceding  Rule  mentioned,  is  sealed,  the  statement 
grounded.  upQ^  -^Jiich  the  same  is  grounded  shall  be  left  at  the 
chambers  of  the  judge  to  whom  the  same  is  assigned,  and 
shall  on  the  conclusion  of  the  proceeding  be  transmitted 
to  the  Chancery  Registrar  by  the  Chief  Clerk,  with  the 
minutes  of  the  opinion,  advice,  or  direction  given  by  the 
judge,  and  the  Registrar  shall  cause  such  statement  to  be 
transmitted  to  the  Central  Office^  to  be  there  filed. 

Same  Order,  r.  2. 

Service.  ♦21.  Every  such  petition  or  summons  as  in  Rule  19 

mentioned,  shall  be  served  seven  clear  days  before  the 
hearing  thereof,  unless  the  person  served  shall  consent  to  a 
shorter  time. 

Same  Order,  r.  3. 

Opinion  of      ♦22.  The  opinion,  advice,  or  direction  of  the  judge,  as 

^^SS^*^  in  Rule  19  mentioned,  shall  be  passed  and  entered  and 

^       '       remain  as  of  record  in  the  same  manner  as  any  order 

made  by  the  Court  or  a  judge,  and  the  same  shall  bo 

termed   "a  judicial  opinion,"    or  "judicial  advice,"  or 

"  judicial  direction,''  as  the  case  may  be. 

Same  Order,  r.  4.    Mozgan,  p.  254. 

Agree-  *2Z,  Any  agreement  in  writing  between  the  solicitors 

?S"^  ^     ^^  Admiralty  actions,  dated  and  signed  by  the  solicitors  of 

^1^^         both  parties,  may,  if  the  Admiralty  Registrar  think  it 

reasonable  and  such  as  the  judge  would  under  the  circum* 
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stances  allow,  be  filed,  and  shall  thereupon  become  an  Order  LIL 
order  of  Court,  and  have  the  same  effect  as  if  such  order 
had  been  made  by  the  judge  in  person. 


ORDER  Llir.  Order 

UIL 
*I.  Action  of  Mandauus.  — 

See  WiUon*B  Jud.  Acts,  ed.  8,  p.  80,  and  Day,  ed.  2,  p.  245. 

1.  The  plaintiff,  in  any  action  in  which  he  shall  claim  Must  be 

a  mandamus  to  command  the  defendant  to  fulfil  any  duty  indorsed 

in  the  fulfilment  of   which  the  plaintiff  is  personally  °**  ^'**" 

interested,   shall  indorse  such  claim  upon  the  writ  of 

summons. 

See  p.  241.    As  to  the  indoniiig  of  daliiui  on  writs,  see  Cofe- 
houme  v.  OolAoume,  1  Cb.  D.  690. 

2.  The  indorsement  shall  be  in  the  Form  given  in  Form  of 
Section  IV.  of  Appendix  A.,  Part  IIL  indorse- 

3.  If  judgment  be  given  for  the  plaintiff  the  Court  or  ™®"*t. 
judge  may  by  the  judgment  command  the  defendant  •'^'^^^J*®^^ 
either  forthwith,  or  on  the  expiration  of  such  time  and  ^^  f^^ 
upon  such  terms  as  may  appear  to  the  Court  or  a  judge  to  perform- 
be  just,  to  perform  the  duty  in  question.     The  Court  or  a  anoe  of 
judge  may  also  extend  the  time  for  the  performance  of  the  ^°^    , 
duty. 

4.  No  writ  of  mandamus  shall  hereafter  be  issued  in  an  ^te^on, 

action,  but  a  mandamus  shall  be  by  judgment  or  order,  j^i,oi|^on 

which  shall  have  the  same  effect  as  a  writ  of  mandamus  of  writs  of. 

formerly  had. 

The  institution  of  the  action  for  a  mandamus  is  not  new.  The  writ 
of  injunction  is  done  away  with  also.    O.  60,  r.  11. 

n.  Pberogativb  Mandamus. 

5.  Application  for  a  prerogative  writ  of  mandamus  shall  AppUca- 
be  made  in  the  Queen's  Bench  Division,  according  to  the  tions  for. 
practice  heretofore  in  use. 

Bee  Bacon*s  Abr.,  tit.  Mandamus.    C.  L.  P.  Act,  1854,  s.  75. 

6.  The  Court  or  a  judge  may,  if  they  or  he  think  fit,  Power  of 

order  that  any  writ  of  mandamus  shall  be  peremptory  in  Court  to 

the  first  instance.  make  pe- 

remptory. 
Cf.  C.  L.  P.  Act,  1854,  as.  70  and  76.    This  used  generally  to  be 

granted  only  when  the  return  was  insufficient  or  falsified  in  an  action 

on  the  case. 

177  h3 


RULES  OF  THE  SUPREME  COURT. 


Order 
IHL 


Teste, 
when  re* 
tnmable. 

Form. 


Return 
may  be 
made  to 
lint  writ. 

Pleading 
to. 


Points  of 
law. 


Judgment. 


No  action 
to  be  in 
respect  of 
anything 
done 
under. 

Conduct 
by  persons 
interested. 


7.  Every  writ  of  mandamus  shall  bear  date  on  the  day 
when  it  is  issued,  and  shall  be  tested  in  the  name  of  the 
Lord  Chief  Justice  of  England.  The  writ  may  be  made 
returnable  forthwith,  or  time  may  be  allowed  to  return  it, 
either  with  or  without  terms,  as  the  Court  thinks  fit  A 
writ  of  mandamus  shall  be  in  the  Form  No.  12  in  Appen- 
dix J.,  with  such  variations  as  circumstances  may  require. 

Even  in  vacation  :  0.  L.  P.  Act,  185i,  s.  76. 

8.  Any  person  by  law  compellable  to  make  any  return  to 
a  writ  of  mandamus  shall  make  his  return  to  the  first  writ. 

9.  When  any  return  is  made  to  a  writ  of  mandamus, 
other  than  an  unconditional  compliance  therewith,  the 
applicant  may  plead  to  the  return  within  such  time  and  in 
l&e  manner  as  if  the  return  were  a  statement  of  defence 
delivered  in  an  action ;  and,  subject  to  these  Eules,  this 
pleading  and  all  subsequent  proceedings,  including  plead- 
ings, tnal,  judgment,  and  execution,  shall  proceed  and 
may  be  had  and  taken  as  if  in  an  action. 

10.  Where  a  point  of  law  is  raised  in  answer  to  a 
return  or  any  other  pleading  in  mandamus,  and  there  is 
no  issue  of  fact  to  be  decided,  the  Court  shall,  on  the 
argument  of  the  point  of  law  give  judgment  for  the  suc- 
cessfid  party,  without  any  motion  for  judgment  being 
made  or  required. 

11.  Where,  under  Eules  9  and  10,  the  applicant  obtains 
judgment  he  shall  be  entitled  forthwith  to  a  peremptory 
writ  of  mandamus  to  enforce  the  command  contained  in 
the  original  writ,  and  the  judgment  shall  direct  that  a 

peremptory  writ  do  issue. 

Compare  C.  L.  P.  Act,  1854,  s.  71. 

12.  No  action  or  proceeding  shall  be  commenced  or 
prosecuted  against  any  pei'son  in  respect  of  anything  done 
in  obedience  to  a  writ  of  mandamus  issued  by  the  Supreme 
Court  or  any  judge  thereof. 

13.  When  it  appears  to  the  Court  that  the  respondent 
claims  no  right  or  interest  in  the  subject-matter  of  the 
application,  or  that  his  functions  are  merely  ministerial, 
the  return  to  the  writ,  and  all  subsequent  proceedings 
down  to  judgment,  shall  still  be  made  and  proceed  in  the 
name  of  the  person  to  whom  the  writ  is  directed,  but  if 
the  Court  thinks  fit  so  to  order,  may  be  expressed  to  be 
made  on  behalf  of  the  persons  really  interested  therein. 
In  that  case  the  persons  interested  shall  be  permitted  to 
frame  the  return  and  conduct  the  subsequent  proceedings 
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at  their  own  expense ;  and  if  judgment  is  given  for  or     ®^» 
against  the  applicant  it  shall  likewise  be  given  for  or     ^""^ 
against  the  persons  on  whose  behalf  the  return  is  expressed 
to  be  made ;  and  if  judgment  is  given  for  them,  they  shall 
have  the  same  remedies  for  enforcing  it  as  the  person  to 
whom  the  writ  is  directed  would  have  in  other  cases. 

14.  Where,  under  the  last  preceding  Eule,  the  return  When  no 
to  a  writ  of  mandamus  is  expressed  to  be  made  on  behalf  ?^J^°^* 
of  some  persons  other  than  the  person  to  whom  the  writ  ^  **^ 
is  directed,  the  proceedings  on  the  writ  shall  not  abate  by 

reason  of  the  death,  resignation,  or  removal  from  office  of 
that  person,  but  they  may  be  continued  and  carried  on  in 
his  name ;  and  if  a  peremptory  writ  is  awarded,  it  shall 
be  directed  to  the  successor  in  office  or  right  of  that 
person. 

15.  The  provisions  of  Order  42,  Rule  24,  and  of  the  O.  42, 
Orders  mentioned  in  Order  68,  Rule  2,  shall  apply  to^  g^*^"„ 
mandamus,  and  in  any  case  of  mandamus  in  which  a  pro-  applicable, 
ceeding  by  way   of   interpleader    may  be  proper,   the 
provisions  of  Order  57  shall  be  applicable,  so  far  as  the 

nature  of  the  case  will  admit. 


ORDER  LIV.  OrderLIV 

Applications  and  Proceedings  at  Chambers. 

I.  General. 

1.  Every  application  at  chambers  not  made  ex  parte  ^ot  ex 

8haU  be  made  by  summons.  P*^ 

-^  How 

J.  A.,  O.  54,  r.  1.    See  J.  A.,  1878,  s.  89 ;  and  see  p.  88.  made. 

*2.  Every  application  for  payment  or  transfer  out  of  Ex  parte. 
Court  made  ex  parte,  and  every  other  application  made 
ex  parte  in  which  the  judge  or  proper  officer  shall  think 
fit  so  to  require,  shall  be  made  by  summons. 

Thit  Rule  U  new.    See  p.  83,  and  15  &  16  Vict.  c.  80,  b.  29,  and 
OoniL  O.  35. 

♦3.  Summonses  shall  not  be  altered  after  they  are  sealed  Altera, 
except  upon  application  at  chambers.  **°°  "^ 

See  Regulations  of  Aug.  8, 1857,  r.  1.    See  p.  83. 

*4.  An  originating  summons,  where  service  is  necessary,  Origi- 
shall  be  served  seven  clear  days  before  the  return  thereof.  °**"fif 
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OrderLiy.  Every  other  summons  shall  bo  served  two  clear  days 
r7~j  before  the  return  thereof,  unless  in  any  case  it  shall  be 

*^      otherwise  ordered. 

Cf .  Cons.  0. 35,  r.  7.  See  0. 0,  rr.  10->12,  inclusive,  and  0. 65,  r.  20. 

Inciaeof       *5,  Where  any  of  the  parties  to  a  summons  fail  to 
failure  to    attend,  whether  upon  the  return  of  the  summons,  or  at 
?^£  in*T  *^y  ^™®  appointed  for  the  consideration  or  further  con- 
proceed      sideration  of  the  matter,  the  judge  may  proceed  ex  parte, 
ex  parte,     if,  considering  the  nature  of  the  case,  he  think  it  ex- 
pedient so  to  do  ;  ''^no  affidavit  of  non-attendance  shall  be 
required  or  allowed,  but  the  judge  may  require  such  evi- 
dence of  service  as  he  may  think  just. 

Cons.  O.  35,  r.  10.     Part  of  this  Order  it  new.    As  to  evidence  of 
service,  cf.  O.  13,  r.  2,  and  also  p.  105. 

Bx  parte  *6.  Where  the  judge  has  proceeded  ex  parte,  such  pro- 
ppooeed-  ceeding  shall  not  in  any  manner  be  reconsidered  in  the 
n^be  re-  j^^g^'^  chambers,  unless  the  judge  shall  be  satisfied  that 
considered  the  party  failing  tD  attend  was  not  guilty  of  wilful  delay 
in  Cham-  or  negligence ;  and  in  such  case  the  costs  occasioned  by 
^"'  his  non-attendance  shall  be  in  the  discretion  of  the  judge, 

Exception,  who  may  fix  the  stime  at  the  time,  and  direct  them  to  be 
Costs.         paid  by  the  i>arty  or  his  solicitor  before  he  shall  be  per- 
mitted to  have  such  proceeding  reconsidered,  or  make 
such  other  order  as  to  such  costs  as  he  may  think  just 

Cons.  O.  85,  r.  11.    Cf.  p.  105,  as  to  consequences  to  non*appear- 
ance  to  a  writ  of  sommons. 

Ex  parte  *7,  Where  a  proceeding  in  chambers  fails  by  reason  of 
prooeed-  the  non-attendance  of  any  party,  and  the  judge  does  not 
J^  think  it  expedient  to  proceed  ex  parte>  the  judge  may 

^^^         order  such  an  amount  of  costs  (if  any)  as  he  shall  think 

reasonable  to  be  paid  to  the  party  attending  by  the  absent 

party  or  by  his  solicitor  personally. 

This  Ride  ti  new.    Cf .  0.  65,  r.  5. 

Farther  *8.  W^here  matters  in  respect  of  which  summonses  have 

oonsidera-  "been  issued  are  not  disposed  of  upon  the  return  of  the 

^^^'  summons,  the  parties  shall  attend  from  time  to  time  with- 

oiit  further  summons,  at  such  time  or  times  as  may  be 

appointed  for  the  consideration  or  further  consideration  of 

the  matter. 

Cons.  O.  35,  r.  14.    See  also  Regulations  of  August  S,  1857,  Now 
18  ;  Ke  CatUin,  18  Beav.  512. 
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*9.  In  every  cause  or  matter  where  any  party  thereto  OrdarllV. 
makes  any  application  at  chambers,  either  by  way  of  sum- 1 
mons  or  otherwise,  he  shall  be  at  liberty  to  include  in  one  f^^  ^p^. 
and  the  same  application  all  matters  upon  which  he  then  Uodb. 
desires  the  order  or  directions  of  the  Court  or  judge ;  and 
upon  the  hearing  of  such  application  it  shall  be  lawful  for 
the  Court  or  judge  to  make  any  order  and  give  any  direc- 
tions relative  to  or  consequential  on  the  matter  of  such 
application  as  may  be  just ;  any  such  application  may,  if 
the  judge  thinks  fit,  be  adjourned  from  chambers  into 
Court,  or  from  Court  into  chambers. 

Thit  RuU  i»  new.    Compare  the  practice  nnder  the  smnmons  for 
directions ;  and  see  0.  55,  r.  8. 

10.  A  summons  oilier  tJian  an  origiruiting  summons  shall  Form  of 
be  in  the  Form  No.  1  in  Appendix  K.,  with  such  varia-  mimmont. 
tions  as  circumstances  may  require,  and  shall  be  addressed 
to  all  the  persons  on  whom  it  is  to  be  served. 

See  J.  A.,  O.  54,  r.  8.    Cf.  as  to  petitions,  0.  52,  r.  16. 

I.  Queen's   Bench  and  Probate,  Divorce  and 

Admiralty  Divisions. 

*11.  In  all  cases  of  applications  originating  in  cham- Applica- 
bers,  a  summons  shall  be  prepared  by  the  applicant  or  his  tions  origi. 
solicitor,  and  shall  be  sealed  in  the  Central  Office,  and  in  "J^**^? '° 
Admiralty  actions  in  the  Admiralty  Registry,  and  when  so      ™    "• 
sealed  shall  be  deemed  to  be  issued.     The  pei-son  obtaining 
a  summons  shall  leave  at  the  Central  Office  or  Admiralty 
Begistry,  as  the  case  may  be,  a  copy  thereof,  which  shall 
be  filed,  and  stamped  in  the  maimer  required  by  law. 

Cf.  O.  55,  r.  20. 

12.  In  the  Queen's  Bench  Division  a  Master,  and  in  the  What 
Probate,  Divorce  and  Admiralty  Division  a  Registrar,  may  ^Jf^". 
transact  all  such  business  and  exercise  all  such  authority  J^^Sy 
and  jurisdiction  in  respect  of  the  same,  as  under  the  Acts  do. 
or  these  Rules  may  be  transacted  or  exercised  by  a  judge 
at  chambers,  except  in  respect  of  the  following  proceedings 
and  matters ;  that  is  to  say, — 

(a.)  All  matters  relating  to  criminal  proceedings  or  to  Ezcep- 
the  liberty  of  the  subject ;  tions. 

♦(&.)  Granting  leave  for  service  out  of  the  jurisdiction 
of  a  writ,  or  notice  of  a  writ,  of  summons ; 

This  provuion  U  neio.    For  the  practice  in  Chancery,  see  p,  149. 
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(c)  The  removal  of  actions  from  one  Division  or  jadge 
to  another  Division  or  judge ; 

(d.)  The  settlement  of  issues,  except  by  consent ; 
*(e.)  Inspection  and  other  orders  under  Order  50,  Eules 
1  to5,- 

(f.)  Appeals  from  District  Registrars ; 

{SI,)  Prohibitions; 

(h.)  Iigunctions  and  other  orders  under  sub-section  8 
of  section  25  of  the  Principal  Act ; 

(i,)  Awarding  of  costs,  other  than  the  costs  of  or  re- 
lating to  any  proceeding  before  a  Master,  *or 
Registrar,  and  other  than  any  costs  which  bj 
these  Rules,  or  by  the  order  of  the  Court  or  a 
judge,  he  is  authorised  to  award ; 

The  Registrar  in  the  Probate  and  Admiralty  Division. 

{k.)  Reviewing  taxation  of  costs; 

(Z.)  Orders  absolute  for  charging  stocks,  funds,  an- 
nuities, or  share  of  dividends,  or  annual  pro- 
ceeds thereof; 

{mJ)  Acknowledgments  of  married  women. 

J.  A,  O.  54,  r.  2.    Note  extension  of  powers  given.    0.  80,  r.  6. 

*\^,  Six  of  the  Masters  shall  be  selected  (according 
to  a  rota  to  be  fixed,  and  submitted  to  the  approval  of 
the  Lord  Chief  Justice  of  England,  before  the  commence- 
ment of  the  Christmas  vacation  in  each  year)  to  attend  as 
Masters  at  chambers  in  the  Queen's  Bendi  Division  during 
each  of  the  four  sittings  of  tiie  offices  in  the  year. 

*14.  The  six  Masters,  to  whom,  according  to  such  rota, 
the  attendance  during  any  particular  sittings  has  been 
aUoted,  shall,  before  the  first  day  of  such  sittings,  by 
arrangement  amongst  themselves,  select  three  of  their 
number  to  sit,  one  in  each  of  the  three  rooms  appro- 
priated for  that  purpose  in  the  Royal  Courts  of  Justice, 
every  Monday,  Wednesday,  and  Friday  throughout  such 
sittings,  the  remaining  three  to  sit  on  Tuesdays,  Thursdays, 
and  Saturdays  throughout  the  same  sittings. 

*15.  Each  of  the  Masters  so  selected  shall,  when  so 
sitting  at  chambers,  occupy  the  same  room,  and  take  all 
applications  (under  such  alphabetical  division  of  actions 
as  the  Masters  may  from  time  to  time  arrange^  proper  to 
be  made  to  a  Master  at  chambers,  except  apphcations  in 
such  actions  as  may  have  been  under  the  provisions  of 
Order  6  assigned  to  any  other  Master. 
See  O.  5,  r.  6. 
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♦16.  The  arrangements   made  under  the   three    last  OrdarllV. 
preceding  Bules  shall  be   publicly  announced  in  such  ^~~~T 
manner  as  the  Lord  Chief  Justice  of  England  shall  from 
time  to  time  direct. 

*17.  Every  application  to  a  Master  at  chambers  shall,  Applies- 
at  the  time  of  hearing  (unless  any  other  Master's  name  *^°°f  *?  ^ 
shall  already  have  been  marked  thereon),  be  marked  by  ^|^ 
such  Master  with  his  name,  and  the  cause  or  matter  in  Master's 
which  such  application  has  been  so  marked  shall  there- name, 
upon  become  assigned  to  such  Master. 

See  note  on  O.  5,  r.  8. 

♦18.  Every  subsequent  application,  which  imder  the  Subse- 
provisions  of  Order  5  must  be  made  to  the  same  Master,  q^en* 
shall,  if  during  any  sittings,  from  ui^ncy  or  other  cause,  t^g^ust 
it  cannot  conveniently  be  heard  on  the  days  when,  under  be  made 
the  above-mentioned  arrangements,  such  Master  would  be  to  nme 
sitting  in  the  proper  room  as  Master  at  chambers,  or  if  it  Master 
is  made  at  any  time  after  the  sittings  of  such  Master  have 
under  the  same  arrangements  ceased,  be  taken  by  such 
Master  in  his  own  room,  at  such  time  as  he  may,  either 
by  special  appointment  in   any  particular  case  or  by 
general  rule  to  be  published  in  the  ante-room  of  Masters' 
chambers  and  other  convenient  places,  direct. 

See  O.  5,  r.  6.     The  above  $ix  RuUa  art  new^  and  introduce  import- 
ant changes. 

♦19.  All  summonses  under  the  Debtors  Act,  1869,  Sum- 
shall  be  heard  in  the  first  instance,  if  issuing  out  of  the  ^^^^ 
Central  Office,  before  a  Master,  and  if  issuing  out  of  a  x)ebtora 
District  Eegistry  before  the  District  Registrar,  who  shall  Act,  1869. 
respectively  have  power  to  make  any  order  as  to  payment 
by  instalments ;  but  if  it  appears  to  him  to  be  a  case  for 
committal,   he  shall  adjourn  the  summons  to  be  heard 
before  a  judge. 

ThUunew,  See  p.  240  as  to  attachment  under  this  Act.  0.86,r.4. 

UO.  If  any  matter  appears  to  the  Master  proper  for  the  Reference 
decision  of  a  judge  the  Master  may  refer  the  same  to  a  ^  judge, 
judge,  and  the  judge  may  either  dispose  of  the  matter  or 
refer  the  same  back  to  the  Master  with  such  directions  as 
he  may  think  fit. 

J.  A,  O.  54,  r.  8. 

21.  Any  person  affected  by  any  order  or  decision  of  a  Appeal 
Master  may  appeal  therefrom  to  a  judge  at  chambers.  ^^°^ 
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OrdtrUY.  Such  appeal  shall  be  by  way  of  indorsement  on  the 
summons  by  the  Master  at  the  request  of  any  party,  or  by 
notice  in  writing  to  attend  before  the  judge  without  a 
fresh  summons,  within  four  days  after  the  decision  com- 
plained of,  or  such  further  time  as  may  be  allowed  by  a 
judge  or  Master. 

J.  A.,  0.  54,  r.  4. 

22.  An  appeal  from  a  Master's  decision  shall  be  no  stay 
of  proceeding  unless  so  ordered  by  a  judge  or  Master. 

J.  A.,  O.  54,  r.  5. 


SUyof 
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ApnMd  in       *23.  In  the  Queen's  Bench  Division  the  appeal  from  a 
Q.  B.  D.     decision  of  a  judge  at  chambers  shall  be  to  a  Divisional 

Court. 

ThU  Rule  if  new. 

Appeal  24.  In  the  Queen's  Bench  Division,  every  appeal  to 

from  deal-  the  Court  from  any  decision  at  chambers  shall  be  by 
motion,  and  shall  be  made  within  eight  days  after  the 
decision  appealed  against,  or,  if  no  Court  to  which  such 
appeal  can  be  made  shall  sit  within  such  eight  days,  then 
on  the  first  day  on  which  any  such  Court  may  be  sitting 
after  the  expiration  of  such  eight  days. 

J.  A.,  O.  54,  r.  6.  It  is  not  enough  that  notice  of  motion  be  given 
within  the  time :  Fox  v.  WaUie,  2  C.  P.  D.  45,  and  Berr^  v. 
Exchange  Trtxding  Co.,  1  Q.  B.  D.  318.  See  also  Ta^  y.  /ones, 
45  L.  J.  C.  P.  110. 

♦25.  The  following  Eules  numbered  26  to  29,  both 
inclusive,  shall  apply  to  all  applications  at  chambers  in 
the  Queen's  Bench  Division :  but  shall  not  apply  to 
proceedings  in  District  Registrie& 

26.  Unless  a  judge  otherwise  specially  directs,  sum- 
mouses  for  time  only  shall  be  returnable  at  10.30  in  the 
forenoon,  and  be  heard  by  the  Masters  in  priority  to  other 
business.  Other  summonses  shall,  unless  a  judge  other- 
wise speciaUy  directs,  be  returnable  at  successive  hours, 
commencing  at  11  in  the  forenoon.  In  settling  the 
number  of  summonses  returnable  at  each  hour  r^ard 
shall  be  had  to  the  nature  of  the  several  applications. 

Cf.  J.  A.,  O.  54,  p.  10. 

27.  Each  summons,  not  being  a  summons  for  time 
only,  shall,  when  issued,  be  entered  by  the  proper  officer 
in  a  list.  The  lists  of  summonses  shall  distinguish  those 
which  a  Master  has  jurisdiction  to  hear  from  those  which 
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a  Master  has  not  jurisdiction  to  hear,  and  those  which  are  ^MnLSY. 
to  be  attended  by  counsel  from  those  which  are  not  to  be 
so  attended. 
J.  A.,  O.  64,  r.  11. 

28.  The  summonses  in  each  Hst  for  hearing  by  a  judge  Sommons 
or  Master  shall  be  called  on  in  their  order.     If  when  a  to  be 
summons  is  called  on  neither  party  appears,  the  summons  ?*^tj  ^^ 
shall  be  passed  over  until  the  list  for  the  hour  has  been  „^      ' 
gone  through.     The  summonses  passed  over  shall  then  be  appear, 
called  on  a  second  time  in  their  order.     If  neither  party 
appears  to  a  summons  so  called  on  it  shall  be  struck 

out. 

Of.  J.  A.,  O.  54,  r.  12,  the  final  provision  of   which    la   now 
omitted. 

29.  An  order  shall  be  in  the  Form  No.  2  in  Appendix  Form  of 
K.,  with  such  variations  as  circumstances  require.    It  shall  order, 
be  sealed,  and  shall  be  marked  with  the  name  of  the  judge  I^^^ 
or  Master  by  whom  it  is  made.  sealed. 

J.  A.,  O.  54,  r.  13. 


♦ORDER  LV.  Ordtr  LV. 

Chambers  in  the  Chancery  Division. 

I.  (reneral. 

1.  The  business  in  chambers  of  the  judges  of  the  Chan-  Boiinein 
eery  Division,  to  whom  chambers  are  attached,  shall  be  |j^  ^***°*" 
carried  on  in  conjunction  with  their  Court  business. 

Master  in  Chaaceiy  Abolition  Act,  1852,  8.  12. 

2.  The  business  to  be  disposed  of   in  chambers  by  What  it 
judges  of  the  Chancery  Division,  shall  consist  of  the  "^*^  .    . 
following  matters,  in  addition  to  the  matters  which  under  ^        ^  * 
any  other  Rule  or  by  statute  may  be  disposed  of  in 
chambers : 

(1.)  Applications  for  payment  or  transfer  to  any  person 

of  any  cash  or  securities  standing  to  the  credit 

of  any  cause  or  matter  where  there  has  been 

a  judgment  or  order  declaring  the  rights  or 

where  the  title  depends  only  upon  proof  of  the 

identity  or  the  birth,  marriage,  or  death  o{  any 

person: 

The  old  Bole  ended,  "  Depending  and  to  the  separate  account  of 
■ttch  penon." 

183 


BULBS    OF  THE  SUPREBCB  GOUBT. 

Ordtr  LV.      (2.)  Applications  for  payment  or  transfer  to  any  person 

of  any  cash  or  securities  standing  to  the  credit  of 
any  cause  or  matter  where  the  cash  does  not 
exceed  J&IOOO,  or  the  securities  do  not  exceed 
£1000  nominal  value: 

(3.)  Applications  for  payment  to  any  person  of  the  di^'i- 
dend  or  interest  on  any  securities  standing  to  the 
credit  of  any  cause  or  matter,  whether  to  a  sepa- 
rate account  or  otherwise: 

(4.)  Applications  under  36  Geo.  III.  c.  52,  s.  32  (the 
Legacy  Duty  Act),  in  all  cases  where  the  money 
or  securities  in  Court  do  not  exceed  JBIOOO,  or 
£1000  nominal  value: 

In  Cons.  O.  85,  r.  1  (2),  £300. 

(5.)  Applications  under  10  &  11  Vict.  c.  96,  and  12  & 
13  Vict,  c  74  (the  Trustee  Relief  Acts),  in  all 
cases  where  the  money  or  securities  in  Court 
do  not  exceed  £1000,  or  £1000  nominal  value : 

Cf.  Cons.  O.  85,  r.  1  (3). 

(6.)  Applications  under  9  &  10  Vict  c.  20  (the  Parlia- 
mentary Deposits  Act),  for  investment,  payment 
of  dividends,  and  payment  out  of  Court: 

(7.)  Applications  for  interim  and  permanent  invest- 
ment and  for  payment  of  dividends  under  the 
Lands  Clauses  Consolidation  Act,  1845,  and 
any  other  Act  passed  hefore  the  14th  of  August, 
1855,  whereby  the  purchase  money  of  any  pro- 
perty sold  is  directed  to  be  paid  into  Court : 

(8.)  Applications  under  the  Trustee  Acts,  1850  and 
1862,  in  all  cases  where  a  judgment  or  order 
has  been  given  or  made  for  the  sale,  convey- 
ance, or  transfer  of  any  stock  or  of  any  heredita- 
ments, corporeal  or  incorporeal,  of  any  tenure  or 
description,  whatever  may  be  the  estate  or  interest 
therein : 

Cons.  O.  85,  r.  1  (4). 

(9.)  Applications  on  behalf  of  infants  under  1  WilL  IV. 
c.  65,  ss.  12,  16,  and  17,  where  the  infant  is  a 
ward  of  Court,  or  the  administration  of  the  estate 
of  the  infant,  or  the  maintenance  of  the  infant  is 
under  the  direction  of  the  Court : 

Cons.  O.  35,  r.  1  (5). 
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<10.)  Applications  undBr  18  &  19  Vict  c.  43,  for  the  Order  LV. 
settlement  of  any  property  of  any  infant  on 
maniage: 

(11.)  Applications  under  the  Copyhold  Acts  respecting 
any  securities  or  money  in  Court.  Notice  of  any 
such  application  is  not  to  be  given  to  the  Copy- 
hold Commissioners  unless  the  judge  shall  so 
direct : 

(12.)  Applications  as  to  the  guardianship  and  mainte- 
nance or  advancement  of  infants : 

(13.)  Applications  connected  with  the  management  of 
property : 

(14.)  Applications  for  or  relating  to  the  sale  by  auction 
or  private  contract  of  property,  and  as  to  the 
manner  in  which  the  sale  is  to  be  conducted,  and 
for  payment  into  Court  and  investment  of  the 
purchase  money: 

(15.)  All  applications  under  6  &  7  Vict.  c.  73  (not 
being  applications  for  orders  of  course)  for  the 
taxation  and  delivery  of  biUs  of  costs  and  for  the 
delivery  by  any  solicitor  of  deeds,  documents, 
and  papers : 

(16.)  Applications  for  orders  on  the  further  considera- 
tion of  any  cause  or  matter  where  the  order  to 
be  made  is  for  the  distribution  of  an  insolvent 
estate  or  for  the  distribution  of  the  estate  of  an 
intestate,  or  for  the  distribution  of  a  fund  among 
creditors  or  debenture  holders : 

(17.)  Applications  for  time  to  plead,  for  leave  to  amend 
pleadings,  for  discovery  and  production  of  docu- 
ments, and  generally  all  applications  relating  to 
the  conduct  of  any  cause  or  matter : 

(18.)  Such  other  matters  as  the  judge  may  think  fit  to 
dispose  of  at  chambers. 

Coni.  O.  85.    Of.  15  &  16  Vict.  c.  80,  s.  26.    O.  10  Nov.,  1862. 
See  Moigan,  p.  128. 

II.  AdminidratUms  and  Trusts, 

*3.  The  executors  or  administrators  of  a  deceased  per-  Executore 
son  or  any  of  them,  and  the  trustees  under  any  deed  or  ^^*t 
instrument  or  any  of  them,  and  any  person  claiming  to  be  JJ„  „j^_ 
interested  in  the  relief  sought  as  creditor,  devisee,  legatee,  take  out 
next  of  kin,  or  heir-at-law  or  customary  heir  of  a  deceased  originat- 
person,  or  as  cestui  que  trust  under  the  trust  of  any  deed  ^S  ■'**»• 
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Order  LT.  or  instrument^  or  as  claiming  by  assignment  or  otherwise 
under  any  such  creditor  or  other  person  as  aforesaid,  may 
take  out,  as  of  course,  an  originating  summons  returnable 
in  the  chambers  of  a  judge  of  the  Chancery  Division  for 
such  relief  of  the  nature  or  kind  following,  as  may  by  the 
summons  be  specified  and  as  the  circumstances  of  the  case 
may  require  (that  is  to  say),  the  determination,  without 
an  administration  of  the  estate  or  trust,  of  any  of  the 
following  questions  or  matters : 
See  0.  49,  (a.)  any  question  affecting  the  rights  or  interests  of  the 
'•  ^*  person  claiming  to  be  cieditor,  devisee,  legatee, 

next  of  kin,  or  heir-at-law,  or  cestui  que  trust : 
(b,)  the  ascertainment  of  any  class  of  creditors,  legatees, 

devisees,  next  of  kin,  or  others : 
(e.)  the  furnishing  of  any  particular  accounts  by  the 
executors  or  administrators  or  trustees,  and  the 
vouching  (when  necessary)  of  such  accounts : 
(d.)  the  payment  into  Court  of  any  money  in  the  hands 

of  the  executors  or  administrators  or  trustees : 
(e.)  directing  the  executors  or  administrators  or  trustees 
to  do  or  abstain  from  doing  any  particular  act  in 
their  character  as  such  executors  or  admimstrar 
tors  or  trustees : 
(/.)  the  approval  of  any  sale,  purchase,  compromise,  or 

other  transaction : 
(g,)  the  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust. 

Ab  to  time,  see  p.  16.    As  to  the  old  administimtloa  summons, 
see  Morgan,  p.  198. 

Who  mvy       *i.  Any  of  the  persons  named  in  the  last  preceding  Sule 
H>ply«        may  in  like  manner  apply  for  and  obtain  an  order  for — 
(a.)  the  administration  of  the  personal  estate  of  the 

deceased : 
(&.)  the    administration    of    the    real    estate    of    the 

deceased: 
(c)  the  administration  of  the  trust 

See  0.  49,  r.  6. 

Who  shall  *5.  The  persons  to  be  served  with  the  summons  under 
be  served  the  last  two  preceding  Eules  in  the  first  instance  shall  be 
with  the     ^3  foUowing;  (that  is  to  say,)— 

A.   where  the  summons  is  taken  out  by  an  executor  or 
administrator  or  trustee, — 
(a)  for  the  determination  of  any  question,  under 
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fmb-sections  (a.),  (e.),  (/),  or  (.7.)  of  Rule  3,  Ord«r  LV. 

the  persons,  or  one  of  the  persons,  whose 

rights  or  interests  are  sought  to  be  affected : 
{b.)  for  the  determination  of  any  question,  under 

sub-section  (b.)  of  Rule  3,  any  member  or 

alleged  member  of  the  class : 
(c.)  for  the  determination  of  any  question,  under 

sub-section  (c.)  of  Rule  3,  any  person  interested 

in  taking  such  accounts : 
(d,)  for  the  determination  of  any  question,  under 

sub-section  (d.)  of  Rule  3,  any  person  interested 

in  such  money : 
(e.)  for  relief  under  sub-section  (a.)  of  Rule  4,  the 

residuary  legatees,  or  next  of  kin,  or  some  of 

them : 
(f.)  for  relief  under  sub-section  (b,)  of  Rule  4,  the 

residuary  devisees,  or  heirs,  or  some  of  them  : 
(jff,)  for  relief  under  sub-section  (c.)  of  Rule  4,  the 

cestuis  que  trust,  or  some  of  them  : 
(A.)  if  there  are  more  than  one  executor  or  adminis- 
trator or  trustee,  and  they  do  not  all  concur 

in  taking  out  the  summons,  those  who  do  not 

concur : 
B.  Where  the  summons  is  taken  out  by  any  person 
other    than     the     executors,    administrators,    or 
trustees,    the   said    executors,   administrators,   or 
trustees. 
These  Rulee  are  most  important. 

*6.  The  Court  or  a  judge  may  direct  such  other  persons  Other 
to  be  served  with  the  summons  as  they  or  he  may  think  fit.  ?"*»«■• 
CI  O.  52,  r.  6,  as  to  petitions. 

♦7.  The  application  shall  be  supported  by  such  evidence  Applica- 
as  the  Court  or  a  judge  may  require,  and  directions  may  ^^^  *2fciS 
be  given  as  they  or  he  may  think  just  for  the  trial  of  any  ^^ 
questions  arising  thereout  evidence. 

*8.  It  shall  be  lawful  for  the  Court  or  a  judge  upon  Judgment, 
such  summons  to  pronounce  such  judgment  as  the  nature 
of  the  case  may  require. 

See  O.  54,  r.  9. 

*9.  The   Court   or    a    judge    may  give    any    special  Execution 
directions  touching  the  carriage  or  execution  of  the  judg-  ^  ^y^' 
ment,  or  the  service  thereof  upon  persons  not  parties,  as 
they  or  he  may  think  just. 
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Order  LV.  *10.  It  shall  not  be  obligatory  on  the  Court  or  a  judge 
Zir  to  pronounce  or  make  a  judgment  or  order,  whether  on 

jadi^hwi   summons  or  otherwise,  for  the  administration  of  any  trust 
diBcretion.  or  of  the  estate  of  any  deceased  person,  if  the  questions 
between  the  parties  can  be  properly  determined  without 
such  judgment  or  order. 
Every  sab-      #11,  When  any  summons  under  Rules  3  or  4  of  this 
'®5!?®'^*      Order  has  been  taken  out,  every  subsequent  summons 
to  Ijq         relating  to  the  same  estate  or  trust  shall  be  marked  with 
mmrked      the  name  of  the  judge,  to  whom,  for  the  time  being,  the 
with  same  matter  is   assigned,   and   in   case  any  such  subsequent 
jndgeB       summons  shall  be  marked  with  the  name  of  another 
judge  it  shall  be  the  duty  of  the  executors,  administrators, 
or  trustees,  to  apply  for  the  transfer  to  such  first-men- 
tioned judge  of  such  subsequent  summons. 
See  0.  49,  r.  2. 
Notto  #12.  The  issue  of  a  summons  under  Rule  3  of  this 

^^h^o^-  ^^®^  shaJl  not  interfere  with  or  control  any  power  or 
trol  of  discretion  vested  in  any  executor,  administrator,  or  trustee, 
executor  except  so  far  as  such  interference  or  control  may  neces- 
except.       sarily  be  involved  in  the  particular  relief  sought. 

7^6  above  Rvlet  are  new. 
Charitable      ♦IS.  Any  application  to  a  judge  in  chambers  under 
^^ggg  "  The  Charitable  Trusts  Act,  1853,"  section  28,  shall  be 
'  made  by  summons. 
Cons.  O.  41,  r.  10. 
Appeal  *14.  No  order  made  under  the  Act  in  the  last  pi*eceding 

''??°  "RvIq  mentioned  by  the  judge  in  chambers  shall  be  subject 

mu^r  r  ^  appeal  where  the  gross  annual  income  of  the  charity 
18.  '  has  not  been  declared  by  the  Charity  Commissioners  for 
England  and  Wales  to  exceed  £100,  unless  the  judge  by 
whom  such  order  may  have  been  made  shall  certify  that 
such  appeal  ought  to  be  permitted  either  absolutely  or  on 
such  terms  as  fiie  judge  may  think  fit  to  impose. 
Cons.  0.  41,  r.  18. 

IIL  Powers  and  Duties  of  Chief  Clerks, 

Judge  may  15.  The  judges  of  the  Chancery  Division  to  wham 
^^™®"  chambers  are  attacfied  shall  have  power,  subject  to  these 
Q^  Rules,  to  order  what  matters  shall  be  heard  and  investi- 
Clerk  gated  by  their  Chief  Clerks,  either  with  or  without  their 
may  do.  direction,  during  their  progress ;  and  what  matters  shall 
be  heard  and  investigated  by  themselves,  and  particularly 
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if  the  judge  shall  so  direct,  his  Chief  Clerks  shall  take  Or^'  !•▼• 
such  accounts  and  make  such  inquiries  as  have  usually 
been  taken  and  made  by  the  Cliief  Clerks^  and  the  judge 
shall  give  such  aid  and  directions  in  every  such  account  or 
inquiry  as  he  may  think  fit,  but  subject  to  the  right 
hereinafter  provided  for  the  parties  to  bring  any  particular 
point  before  the  judge ;  *provided  that  no  judgment  or 
order  for  general  administration  shall  be  made  under 
Rule  4  of  this  Order  or  otherwise  by  a  Chief  Clerk. 
See  J.  A.,  1873,  b.  77.    15  &  16  Vict.  c.  80,  s.  29. 

"^IG.  Each  Chief  Clerk  shall,  for  the  purpose  of  any  Chief 
proceedings  directed  to  be  taken  before  him,  have  full  Clerks 
power  to  issue  advertisements,  to  summon  parties  and  J^^!*' 
witnesses,  to  administer  oaths,  to  require  the  production  witnesses^ 
of  documents,  to  take  affidavits  and  acknowledgments,  &c. 
other  than    acknowledgments   by  married  women,  and 
when  so  directed  by  the  judge  to  examine  parties  and 
witnesses  either  upon  interrogatories  or  viv^  voce,  as  the 
judge  shall  direct. 

See  15  k  16  Viol  c.  80,  ■.  80. 

*\1,  Parties  and  witnesses  summoned  to  attend  before  a  Parties  so 
Chief  Clerk  shall  be  bound  to  attend  in  pursuance  of  the  apnunoned 
summons,  and  shall  be  liable  to  process  of  contempt  in  like  OTWMBof 
manner  as  parties  or  witnesses  are  liable  thereto  in  case  of  contempt, 
disobedience  to  any  order  of  the  Court,  or  in  case  of  de- 
fault in  attendance,  in  pursuance  of  any  order  of  the  Court 
or  of  any  writ  of  subpoena  ad  testificandum,  and  all  persons 
swearing  or  affirming  before  any  Chief  Clerk  shall  be  liable 
to  all  such  penalties,  punishments,  and  consequences  for 
any  wilful  and  con'upt  false  swearing  or  affirming  con- 
tained therein,  as  if  the  matters  sworn  or  affirmed  had 
been  sworn  and  affirmed  before  any  other  person  by  law 
authorised  to  administer  oaths,  to  take  affidavits,  and  to 
receive  affirmations. 
15  &  16  Vict.  c.  80,  a.  81.    See  Bwkendge  v.  WhaUey,  6  W.  R.  180. 

*18.  The  Court  or  judge  may  direct  any  computation  of  Computa- 
interest,  or  the  apportionment  of  any  fund,  to  be  certified  ^^^  ^' 
by  the  Chief  Clerk,  and  to  be  acted  upon  by  the  Paymaster- 
(reneral  or  other  person  without  further  order. 

IV.  Assistance  of  Experts, 

*19.  -The  judge  in  chambers  may,  in  such  way  as  he  Jw^emay 
thinks  fit,  obtain  the  assistance  of  accountants,  merchants,  ^^^^^ 
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Ordtr  LT.  engineers,  actuaries,  and  other  scientific  ];)erson8  the  better 

to  enable  any  matter  at  once  to  be  determined,  and  ho  may 

•J™^!^  act  upon  the  certificate  of  any  such  person. 

An  expert  cumot  call  witoemes:  McrrU  v.  LUmdly  Rff,  Co.^ 
W.  N.  (1868)  46.    See  15  &  16  Vict  c.  80,  s.  42.    See  p.  223. 
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V.  Summomes  in  Chambers, 

*20.  An  originating]^  summons  shall  be  in  the  Form  No. 
25  in  Appendix  L.,  with  such  variations  as  circumstances 
may  require.  It  shall  be  prepared  by  the  applicant  or  his 
solicitor,  and  shall  be  sealed  in  the  Central  Office,  and 
when  so  sealed  sliall  be  deemed  to  be  issued.  The  person 
obtaining  the  summons  shall  leave  at  the  Central  Office  a 
copy  thereof,  which  shall  be  filed  and  stamjied  in  the  man- 
ner required  by  law. 

Cf.  J.  A.,  O.  54,  r.  9.    See  O.  5,  rr.  10—12,  inclusive. 

*21.  The  day  and  hour  for  attendance  under  an  origina- 
ting summons  shall  be  left  to  be  added,  after  the  sealing 
thereof,  in  the  margin  or  at  the  foot  of  the  same,  and  shall 
be  there  inserted  when  such  day  and  hour  sliall  have  been 
fixed  at  the  chambers  of  the  judge  to  whom  the  matter  is 
assigned  by  the  Chief  Clerk,  who  shall  mark  the  summons 
with  the  seal  used  in  such  chambers. 

''^22.  Where  from  any  cause  an  originating  summons  may 
not  have  been  served  upon  any  party  seven  clear  days 
before  the  return  thereof,  an  indorsement  may  be  made 
upon  the  summons,  and  upon  a  copy  thereof  stamped  for 
service  appointing' a  new  time  for  the  parties  not  before 
served  to  attend  at  the  chambers  of  the  judge,  and  such 
indorsements  shall  be  sealed  at  the  judge's  chambers,  and 
the  service  of  the  copy  so  indorsed  and  sealed  shall  have 
the  same  force  and  effect  as  the  service  of  an  originating 
summons,  and  where  any  party  has  been  served  before  such 
indorsement,  the  hearing  thereof  may,  upon  the  return  of 
the  summons,  be  adjourned  to  the  new  time  so  appointed. 

Cons.  O.  S5,  r.  8. 

'^^23.  The  parties  served  with  an  originating  summons 
shall,  before  they  are  heard  in  chambers,  enter  appear- 
ances in  the  Central  Office  and  give  notice  thereof. 

Formerly  in  the  Record  aid  Writ  Clerks*  Office.  Cons. 
O.  35,  r.  9. 
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24.  The  summons  by  the  Chief  Clerk  requiring  the  at-  ^4«  tV. 
tendance  of  parties,  witnesses,  or  others,  shall  be  in  the  ^        7~ 
Form  Xo.  1  in  Appendix  L.,  with  such  variations  as  the  gummons. 
circumstances  of  the  case  may  require. 

Ct  O.  36,  r.  21. 

*VL  Proceedings  relating  to  Infants, 

25.  Upon  applications  for  the  appointment  of  guardians  Applica* 

of  infants  and  allowance  for  maintenance  the  evidence  shall  ^^^  ,'®f 
show—  mppokit. 

snow. —  ^  mentof 

(a.)  The  ages  of  the  infants;  guardians. 

(b,)  The  nature  and  amount  of  the  infants'  fortunes  and 

incomes; 
(c.)  What  relations  the  infants  have. 
Regnlations,  Aug.  8, 1857,  No.  19. 

26.  Upon  applications  to  obtain  the  sanction  of  the  Applica- 
Court  to  infants  making  settlements  on  marriage  under  18  fg^^^®*^ 
&  19  Vict.  c.  43,  evidence  shall  be  produced  to  show: —    yj^  ^ 

(a.)  The  age  of  the  infant;  48,  for 

(b.)  Whether  the  infant  has  any  parents  or  guardians;    maUng 
{e.)  With  whom  or  under  whose  care  the  infant  is  living,  "^l®- 


and,  if  the  infant  has  no  parents  or  guardians, 


xnentA  oo 
marriage 


t 


what  near  relations  the  infant  has;  of  an 

{d.)  The  rank  and  position  in  life  of  the  infant  and  infant 

parents; 
fe.)  What  the  infant's  property  and  fortune  consist  of; 
[/.)  The  age,  rank,  and  position  in  life  of  the  person  to 

whom  the  infant  is  about  to  be  married; 
(ff,)  What  property,  fortune  and  income  such  person 

has; 
(h.)  The  fitness  of  the  proposed  trustees,  and  their  con- 
sent to  act; 
The  proposals  for  the  settlement  of  the  property  of  the 
infant,  and  of  the  person  to  whom  such  infant  is  proposed 
to  be  married,  shall  be  submitted  to  the  judge. 

Regulations   of    Aug.    8,    1857,    No.    20.    See    Re  IhUon,  6 
D.  M.  6.  201. 

♦27.  At  any  time  during  the  proceedings  at  any  judge's  Appoint- 
chambers  under  any  judgment  or  order,  the  judge  may,  if  ^^^Jui 
he  shall  think  fit,  require  a  guardian  ad  litem  to  be  ap-  ad  litem, 
pointed  for  any  infant  or  person  of  unsound  mind  not  so 
found  by  inquisition,  who  has  been  served  with  notice  of 
such  judgment  or  order. 

Cona.  O.  7,  r.  7.  Cf.  Gona.  O.  40,  r.  i  Aa  to  oo8tll^  see  0. 65,  r.  18. 
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*VIL  Documents  to  be  left  at  Chambers, 


Cm  of  *28.  In  all  cases  of  prooeedings  in  diambeis  nnder  any 
t^t^^t  J^^8^®^^  ^^  Older,  the  party  prosecuting  the  same  shall 
aiduun-  ^^^^  ^  ^V7  ^^  ^^^^  judgment  or  order  at  the  judge's 
ben.  chambers^  and  shall  certify  the  same  to  be  a  true  copy  of 

the  judgment  or  order  as  passed  and  entered. 

Oona.  O.  85,  r.  15.    See  abo  r.  SO,  infxm. 

Adjourn-       *29.  Whenever  any  matter  is  adjourned  from  the  Court 

fvSl  fa?"  ^  chambers,  or  any  directions  are  given  in  Court  to  be 

duunben   ^^ted  upon  at  chambers,  whether  upon  a  matter  adjourned 

and  Tice     u^to  Court  from  chambers,  or  upon  any  other  occasion, 

yenL        without  an  order  being  drawn  up,  a  note  signed  by  the 

Registrar,  stating  for  what  purpose  such  matter  is  adjourned 

to  chambers,  or  the  directions  given,  shall  be  procured 

from  the  BegiBtrar  and  left  at  chambers. 


See  Rcgnlatioiis  of  Aug.  8, 1857,  Nol  8.  When  caae  it  adjooxned 
to  diambm  the  reBenration  of  ooete  is  implied  withoat  any  gpedal 
direction:  TToOtf  t.  Autanf,  2  W.  K  47.    0.  M,  r.  17. 

Note  of  *30.  A  note  stating  the  names  of  the  solicitors  for  all 

M"Mi  of    ^g  parties,  and  showing  for  which  of  the  parties  such 
*^^^"'    solicitors  are  concerned,  shall  be  left  at  chambers  with 
every  judgment  or  order. 

Begolationa  of  Ang.  8, 1857,  Na  6. 

C3opy  of  ♦SI,  A  copy  of  every  certificate  of  the  Central  Office  of 
J"'*^^^'  entry  of  a  memorandum  of  service  of  notice  of  a  judgment 
left  at  o'  order,  and  of  every  appearance  entered  by  a  person 
ofaamben.  served  with  such  notice  to  attend  the  proceedings,  cer- 
tified by  the  solicitor,  shall  be  left  at  chambers. 

Segolationa  of  Aug.  8. 1857»  Ka  8. 

*VIIL  Srmmumses  to  proceed. 

l^me  for        *32.  Every  judgment  or  onler  directing  accounts  or 

^'^^SJi'S     inquiries  to  be  taken  or  made  shall  be  brought  into  the 

for  ac"     j^^g®'s  chambers  by  the  party  entitled  to  prosecute  the 

oonnts,       same  within  ten  days  after  the  same  shall  have  been 

&&  passed  and  entered,  and  in  default  thereof  any  other  party 

to  the  cause  or  matter  shall  be  at  liberty  to  bring  in  the 

same,  and  such  party  shall  have  the  prosecution  of  such. 

judgment  or  order  unless  the  judge  shall  otherwise  direct. 

Cona.  O.  85,  r.  22. 


BULES  OF  THE  SUPREME  OOCBr«. 

*33.  Upon  a  copy'of  the  judgment  or  order  being  left,  a  (Mw  tv, 
summons  shall  be  issued  to  proceed  with  the  accounts  or  ^ 
inquiries  directed,  and  upon  the  return  of  such  summons  tcTp^^id 
the  judge,  if  satisfied  by  proper  evidence  that  all  necessary  with 
parties  have  been  served  with  notice  of  the  judgment  or  aooounts, 
order,  shall  thereupon  give  directions  as  to  the  manner  ^ 
in  which  each  of  the  accounts  and  inquiries  is  to  be  pro-  Endenoe 
secuted,  the  evidence  to  be  adduced  in  support  thereof,  the  "*    *"*®* 
parties  who  are  to  attend  on  the  several  accounts  and 
inquiries,  and  the  time  within  which  each  proceeding  is  to 
be  taken,  and  a  day  or  days  may  be  appointed  for  the 
further  attendance  of  the  parties,  and  all  such  directions 
may  afterwards  be  varied,  by  addition  thereto  or  otherwise, 
as  may  be  found  necessary. 

C0S8..O.  3^,  r.  16. 

*34.  Where  by  a  judgment  or  order  a  deed  is  directed  to  Settling 
be  settled  by  the  judge  in  chambers  in  case  the  parties  ^^^  ^ 
differ,  a  summons  to  proceed  shall  be  issued,  and  upon  the  ^^^   " 
return  of  the  summons  the  party  entitled  to  prepare  the  parties 
draft  deed  shall  be  directed  to  deliver  a  copy  thereof,  differ, 
within  such  time  as  the  judge  shall  think  fit,  to  the  party 
entitled  to  object  thereto,  and  the  party  so  entitled  to 
object  shall  be  directed  to  deliver  to  the  other  party  a 
statement  in  writing  of  his  objections  (if  any)  within  eight 
days  after  the  delivery  of  such  copy,  and  die  proceeding 
shall  be  adjourned  until  after  the  expiration  of  the  said 
period  of  eight  days. 

GoDi.  O.  85,  r.  17.  When  an  Infant  Is  interested  the  words  *'  in 
case  the  parties  differ,"  are  omitted.  See  Calvert  v.  OcfJfflrey,  2 
Beav.  267. 

*35.  Where,  upon  the  hearing  of  the  summons  to  pro-  Judge  may 
ceed,  it  appears  to  the  judge  that  by  reason  of  absence,  or  ^J*?®"*® 
for  any  other  sufficient  cause,  the  service  of  notice  of  ^^  ^^' 
the  judgment  or  order  upon  any  party  cannot  be  made  or  notice  of 
ought  to  be  dispensed  with,  the  judge  may,  if  he  shall  judgment 
thmk  fit,  wholly  dispense  with  such  service,  or  may  at  his  w  order, 
discretion  order  any  substituted  service  or  notice  by  ad- 
vertisement or  otherwise  in  lieu  of  such  service. 

Cons.  O.  85,  r.  18.    See  15  &  46  Vict  a  86,  s.  42. 

♦36.  If  on  the  hearing  of  the  summons  to  proceed  it  Dirertiona 
shall  appear  that  all  necessary  parties  are  not  parties  to  the  ^^^^ 
action  or  have  not  been  served  with  notice  of  the  judgment  f^^  ^^g^, 
or  order,  directions  may  be  given  for  advertisement  for  tors. 
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Order  IV.  creditors,  and  for  leaving  the  accounts  in  chambers,  but 
the  adjudication  on  creditors'  claims  and  the  accounts  are 
not  to  be  proceeded  with,  and  no  other  proceeding  is  to  be 
taken,  except  for  the  purpose  of  ascertaining  the  parties  to 
be  served,  until  all  necessary  parties  shall  have  been  served, 
and  are  bound,  or  service  shall  have  been  dispensed  with, 
and  until  directions  shall  have  been  given  as  to  the  parties 
who  are  to  attend  on  the  proceedings. 
Thi$  Rule  ii  new. 

Oourae  of       ♦37.  The  course  of  proceeding  in  chambers  shall  ordi- 

proceeding  n^rily  be  the  same  as  the  course  of  proceeding  in  Court 

bers.     '    upon  motions.     Copies,  abstracts,  or  extracts  of  or  from 

accounts,  deeds,  or  other  documents  and  pedigrees  and 

concise  statements  shall,  if  directed,  be  supplied  for  the 

use  of  the  judg^"  and  his  chief  clerks,  and  where-  so 

directed,  copies  shall  be  banded  over  to  the  other  parties. 

•Copies.       But  no  copies  shall  be  made  of  deeds  or  documents  where 

the  originals  can  be  brought  in  unless  the  judge  shall 

otherwise  direct. 

Cons.  O.  85,  r.  26. 

*IX.  Summons  Book, 

The  ^38.  At  the  time  any  summons  is  obtained,  an  entry 

**Summons  thereof  shall  be  made  in  the  *^  Summons  Book,''  stating 

^^^***       the  date  on  which  the  summons  is  issued,  the  name  of  the 

cause  or  matter,  and  by  what  party,  and  shortly  for  what 

purpose  such  summons  is  obtained,  and  at  what  time  such 

summons  is  returnable. 

Cons,  a  85,  r.  24. 

Lists  for         ^39.  Lists  of  matters  appointed  for  each  day  shall  be 

«aeh  day.   made  out  and  affixed  outside  the  doors  of  the  chiEunbers  of 

the  respective  judges ;  and,  subject  to  any  special  direc- 

tion«  such  matters  shall  be  heard  in  the  order  in  which 

they  appear  in  such  lists. 

Cons.  O.  85,  r.  25. 

^X.  Attmdan  ees. 

One  solid-  ♦40.  Where,  upon  the  hearing  of  the  summons  to 
^may^^  proceed,  or  at  any  time  during  the  prosecution  of  the 
Dftted  by  judgment  or  order,  it  appears  to  the  judge,  with  respect  to 
judge  to  the  whole  or  any  portion  of  the  proceedings,  that  the 
represent  interests  of  the  parties  can  be  classified,  he  may  require 
Adass.       ^Yie  parties  constituting  each  or  any  class  to  be  lepre- 
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sented  by  tho  same  solicitor,  and  may  direct  ^hat  parties  Order  LT. 

may  attend  all  or  any  part  of  the  procedings,  and  where  r 

the  parties  constituting  any  class  cannot  agree  upon  the 

solicitor  to  represent  them,  the  judge  may  nominate  such 

solicitor  for  the  purpose  of  the  proceedings  before  him, 

and  where  any  one  of  the  parties  constituting  such  class 

declines  to  authorise  the  solicitor  so  nominated  to  act  for 

him,  and  insists  upon  being  represented  by  a  different 

solicitor,  such  party  shall  personally  pay  the  costs  of  his 

own  solicitor  of  and  relating  to  the  proceedings  before  the 

judge,  with  respect  to  which  such  nomination  shall  have 

been  made,  and  all  such  further  costs  as  shall  be  occasioned 

to  any  of  the  parties  by  his  being  represented  by  a 

different  solicitor  from  the  solicitor  so  to  be  nominated* 

CoiiB.  O.  85,  r.  20.  Only  one  wt  of  oosts  allowed  where  a  number 
of  persons  m  tke  mme  interett,  with  leave  to  attend  the  proceedings 
in  an  administration  suit,  appeared  separately  on  an  adjourned 
summons.    See  Stevenmm  v.  AfAngtoUf  11  W.  R.  936. 

*41.  Whecever  in  any  proceeding  before  a  judge  in  Judge 
chambers  the  same  solicitor  is  employed  for  two  or  more  ™*y  "• 
parties,  such  judge  may  at  his  discretion  require  that  any  Jj^^^ 
of  the  said  parties  shall  be  represented  before  him  by  a  solicitor 
distinct  solicitor,  and  adjourn  such  proceedings  until  such  to  repre* 
party  is  so  represented.  "^^^ 

Cons.  O.  85,  r.  21. 

*42.  Any  of  the  parties  other  than  those  who  shall 
have  been  directed  to  attend  may  attend  at  their  own 
expense,  and  upon  paying  the  costs,  if  any,  occasioned  by 
such  attendance,  or,  if  they  think  fit,  they  may  apply  by 
summons  for  liberty  to  attend  at  the  expense  of  the  estate, 
or  to  have  the  conduct  of  the  action  either  in  addition  to 
or  in  substitution  for  any  of  the  parties  who  shall  have 
been  directed  to  attend. 

See  note  to  Rule  40. 

*43.  An  order  is  to  be  drawn  up  on  a  summons  to  be 
taken  out  by  the  plaintiff  or  the  party  having  the  conduct 
of  the  action,  stating  the  parties  who  shaU  have  been 
directed  to  attend  and  such  of  them  (if  any)  as  shall  have 
elected  to  attend  at  their  own  expense,  and  such  order  is 
to  be  recited  in  the  Chief  Clerk's  certificate. 

Cf.  R.  S.  C,  1875,  Costs,  r.  20. 

*XL  Advertisements  for  Creditors  and  Claimants, 
*44.  Where  a  judgment  or  order  is  given  or  made.  Creditors 
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Orter  LT.  whether  in  Court  or  in  chambem,  directing  an  account  of 
~  ^  debts,  claims,  or  liabilities,  or  an  inquiry  for  hoirBy  next  of 
inffinto  ^^>  ^^  other  unascertained  persons,  unless  otherwise 
prove,  ex-  ordered,  all  persons  who  do  not  come  in  and  prove  their 
eluded.       claims  within  the  time,  which   may  be  fixed  for  that 

purpose  by  advertisement,  shall  be  excluded  from  the 

benefit  of  the  judgment  or  order. 

Cons.  O.  85,  r.  12.  Where  fund  becomes  disfcribatable  after  a 
long  period  and  only  some  crediton  claim,  see  AMhlejf  v.  AMey,  L.  R. 
1  Oh.  D.  244. 

*45.  Where  an  advertisement  is  required  for  the  purpose 
of  any  proceeding  in  chambers,  a  peremptory  advertise- 
ment, and  only  one,  shall  be  issued,  unless  for  any  special 
reason  it  may  be  thought  necessary  to  issue  a  second 
advertisement  or  further  advertisements,  and  any  adver- 
tisement may  be  repeated  as  many  times  and  in  such 
papers  as  may  be  directed. 

Cons.  O.  86,  r.  85. 

Advertise.      '"'46.  The  advertisement  shall  be  prepared  by  the  party 

menu        proscuting  the  judgment  or  order,  and  submitted  to  the 

ow  P*®-   Chief  Clerk  for  approval,  and  when  approved  shall  be 

signed  by  him,  and  such  signature  shall  be  sufficient 

authority  to  the  printer  of  the   Gazette  to  insert  the 

same. 

Cons.  O.  85,  r.  86  ;  and  cf.  0.  9,  r.  8. 

Shall  &t  a  «47  Advertisements  for  creditors  and  other  claimants 
^^^  shall  fix  a  time,  within  which  euch  claimant,  not  being  a 
creditor,  is  to  come  in  and  prove  his  claim,  and  within 
which  each  creditor  is  to  send  to  the  executor  or  admi- 
nistrator of  the  deceased,  or  to  such  other  party  as  the 
judge  shall  direct,  or  to  his  solicitor,  to  be  named  and 
described  in  the  advertisement,  the  name  and  address  of 
such  creditor  and  the  full  particulars  of  his  claim,  and  a 
statement  of  his  account  and  the  nature  of  the  security 
(if  any)  held  by  him.  Such  advertisements  shall  be  in 
one  of  the  Forms  "No,  2  and  3  in  Appendix  L.,  with  such 
Form.  variations  as  the  circumstances  of  the  case  may  require. 
At  the  time  of  directing  such  advertisement  a  time  shall 
be  fixed  for  adjudicating  on  the  claims. 

Cf.  Cons.  O  85»  r.  37.  But  most  of  this  Rule  is  new.  Sea  Wood 
Y.  Wdghiman,  L.  R.  13  Eq.  484;  OUggr.  JZtwIaiKi,  L. R. 3  Eq. 868. 

Affidavits.  *48.  Claimants  filing  affidavits  shall  not  be  required  to 
Office        take  office  copies,  but  the  person  who  examines  the  claims 
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shall  take  office  copies  and  produce  the  same  at  the  Order  IiT. 
hearing,  unless  the  judge  shall  otherwise  direct. 

Cons.  O.  86,  r.  89.    See  p.  194  uid  0.  56,  r.  7,  and  aim  0.  88. 

*49.  No  creditor  need  make  any  affidavit  nor  attend  in  ^J^SIL. 
support  of  his  claim  (except  to  produce  his  security)  ^JJ^JJ^j, 
unless  he  is  served  with  a  notice  requiring  him  to  do  so 
as  hereinafter  provided. 

O.  May  27, 1865»  r.  2. 

''*'50.  Every  creditor  shall  produce  the  security  (if  any)  Creditor 
held  by  him  before  the  judge  at  such  time  as  shall  be  ^^ 
specified  in  tte  advertisement  for  that  pnipose,  being  the  U^^ 
tune  appointed  for  acgudicatmg  on  the  daims,  and  every 
creditor  shall,  if  required,  by  notice  in  writing  (Form 
No.  4,  in  Appendix  L.)  to  be  given  by  the  executor  or 
administrator  of  the  deceased,  or  by  such  other  party  as 
the  judge  shall  direct,  produce  all  other  deeds  and  docu- 
ments necessary  to  substantiate  his  claim  before  the  judge 
at  his  chambm  at  such  time  as  shall  be  specified  in  such 
notice. 

O.  Hay  27, 1866,  r.  &    See  Appendix  L. 

*51.  In  case  any  creditor  shall  neglect  or  refuse  to  Befnaiiig 
comply  with  the  last  preceding  Bule,  he  shall  not  be^P*^'*®^ 
allowed  any  costs  of  proving  his  claim,  unless  the  judge 
shall  otherwise  direct 

O.  May  27, 1865,  r.  4.    See  r.  68. 

'*^52.  The  executor  or  administrator  of  the  deceased,  or  Who  diall 
such  other  party  as  the  judge  shall  direct,  shall  examine  ?^^ 
the  claims  of  creditors  sent  in  pursuant  to  the  advertise- 
ment, and  shall  ascertain,  so  far  as  he  is  able,  to  which 
of  such  claims  the  estate  of  the  deceased  is  justly  liable, 
and  he  shall,  at  least  seven  clear  days  prior  to  the  time 
appointed  for  abjudication,  file  an  affidavit  (Form  No.  5, 
in  Appendix  L.),  to  be  made  by  such  executor  or  admi- 
nistrator, or  one  of  the  executors  or  administrators,  or  such 
other  party,  either  alone  or  jointly  with  his  solicitor  or 
other  competent  person,  or  otherwise,  as  the  judge  shall 
direct,  verifying  a  list  of  the  claims  (Form  No.  6,  in 
Appendix  L.),  Uie  particulars  of  which  have  been  sent  in 
pursuant  to  the  advertisement,  and  stating  to  which  of 
such  claims,  or  parts  thereof  respectively,  the  estate  of 
the  deceased  is  in  the  opinion  of  the  deponent  justly 
liable^  and  his  belief  that  such  claims,  or  parts  thereof 
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Ordtr  LV.  respectively,  are  justly  due  and  proper  to  be  allowed,  and 
the  reasons  for  such  belief. 

O.  May  27, 18^,  r.  5 ;  and  see  r.  48  and  0. 16. 

*53,  In  case  the  judge  shall  think  fit  so  to  direct,  the 
making  of  the  affidavit  referred  to  in  the  last  preceding^ 
Bule  shall  be  postponed  till  after  the  day  appointed  for 
adjudication,  and  shall  then  be  subject  to  such  directions 
as  the  judgm  may  give. 

O.  May  27,  1865,  r.  6. 

Adjonra-  *5i.  Where  on  the  day  appointed  for  hearing  the  claims 
nwt  any  qI  them  remain  undisposed  of,  an  adjournment  day 
daims  are  ^^^  hearing  such  claims  sh^  be  fixed,  and  where  further 
nndispoeed  evidence  is  to  be  adduced,  a  time  may  be  named  within 
of.  which  the  evidence  on  both  sides  is  to  be  closed,  and 

directions  may  be  given  as  to  the  mode  in  which  such 

evidence  is  to  be  adduced. 

CoDB.  O.  35,  r.  40.    See  0.  36,  rr.  84  and  48,  and  0.  64,  r.  9. 

*55.  At  the  time  appointed  for  adjudicating  upon  the 
claims  of  creditors,  or  at  any  adjournment  thereof,  the 
judge  may  in  liia  discretion  allow  any  of  the  claims,  or 
any  part  thereof  respectively,  without  proof  by  the 
creditors,  and  direct  such  investigation  of  all  or  any  of  the 
claims  not  allowed,  and  require  such  further  particulars^ 
information,  or  evidence  relating  thereto  as  he  may  think 
fit,  and  may,  if  he  so  think  lit,  require  any  creditor  to 
attend  and  prove  his  claim,  or  any  part  thereof,  and  tlie 
adjudication  on  such  claims  as  are  not  then  allowed  shall- 
be  adjourned  to  a  time  to  be  then  fixed. 

O.  May  27, 1865,  r.  7. 

♦66.  Notice  (Form  No.  7,  in  Appendix  L.)  shall  be- 
given  by  the  executor  or  administrator,  or  such  other 
^^®  party  as  the  judge  shall  direct,  to  every  creditor  whose 
allowed,  claim,  or  any  part  thereof,  has  been  allowed  without  proof 
by  the  creditor,  of  such  allowance,  and  to  every  such 
creditor  as  the  judge  shall  direct  to  attend  and  prove  his 
claim  or  such  paxt  thereof  as  is  not  allowed  by  a  time  ta 
to  be  named  in  such  notice  (Form  Ko.  8,  in  Appendix  L.), 
not  being  less  than  seven  days  after  such  notice,  and  to 
attend  at  a  time  to  be  therein  named,  being  the  time  to 
which  the  adjudication  thereon  shall  have  been  adjourned, 
and  in  case  any  creditor  shall  not  comply  with  such  notice^ 
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his  daim,  or  such  part  thereof  as  aforesaid,  shall  be  dis-  Ordnr  LY. 

allowed.  

O.  May  27, 1865,  r.  8.    See  Appendix  L. 

*57.  After  the  time  fixed  by  the  advertisement  no  claims  2^*° 
shall  be  received  (except  as  hereinbefore  provided  in  case  clnded. 
of  an  adjournment),  unless  the  judge  at  chambers  shall 
think  fit  to  give  special  leave,  upon  application  made  by 
summons,  and  then  upon  such  tenns  and  conditions  as  to 
costs  and  otherwise  as  the  judge  shall  think  fit 

O.  liay  27, 1865,  r.  10.    HaOUey  ▼.  Hendenon,  4  Jar.  N.  S.  202. 

*58.  A  creditor  who  has  come  in  and  established  his  Creditor 

debt  in  the  judge's  chambers  under  any  judgment  or  order  ««t»bli«h- 

shall  be  entitleid  to  the  costs  of  so  establishing  his  debt,  ^kwed 

and  the  sum  to  be  allowed  for  such  costs  shall  be  fixed  by  ooets. 

the  judge,  unless  he  shall  think  fit  to  direct  the  taxation 

thereof;    and  the  amount  of  such   costs,    or  the  sum 

allowed  in  respect  thereof,  shall  be  added  to  the  debt  so 

established. 

Cona.  0.  40,  r.  24.  See  r.  51.  Ab  to  amount  allowed,  see  Waterton 
T.  Buri,  30  L.  J.  Ch.  425. 

"^59.  A  list  of  all  claims  allowed  shall,  when  required  by  ^t  of 
the  judge,  be  made  out  and  left  in  the  judge's  chambers  ^f""!] 
by  the  person  who  examines  the  claims. 

Cons.  O.  85,  r.  44. 

*60.  Where  any  judgment  or  order  is  made  for  payments  I^otioe  of 
by  the  Paymaster-General  to  creditors,  the  party  whose  I*y™«n*- 
duty  it  is  to  prosecute  such  judgment  or  order  shall  send 
to  each  such  creditor  or  his  solicitor  (if  any)  a  notice 
(Form  No.  9,  in  Appendix  L.)  that  the  cheques  may  be 
received  from  the  Paymaster-General,  and  such  party 
shall,  when  required,  produce  such  judgment  or  order  and 
any  other  papers  necessary  to  enable  such  creditors  to 
receive  their  cheques  and  get  them  passed. 

O.  May  27, 1865,  r.  12. 

*61.  Every  notice  by  this  order  required  to  be  given  to  Wliat 
creditors  or  other  claimants  shall,  unless  the  judge  shall  2^*'*'^ ''^* 
otherwise  direct,  be  deemed  sufiiciently  given  and  served 
if  transmitted  by  the  post  prepaid  to  the  creditor  or  other 
claimant  to  be  served  according  to  the  address  given  in 
the  claim  sent  in  by  him  pursuant  to  the  advertisement, 
or  in  cose  such   creditor  or  other  claimant  shall  have 

201  i  3 


BULES  OF  THE  SUPREME  COUBT. 

Ord«r  LT.  employed  a  solicitor,  to  such  solicitor  according  to  the 
address  given  by  him, 

0.  Biay  27, 1865,  r.  18. 


*XII.  Intei^, 

B*te  of.  *62.  Where  a  judgment  or  order  is  made  directing  an 
account  of  the  debts  of  a  deceased  person,  unless  other- 
vise  ordered,  interest  shall  be  computed  on  such  debts  aa 
to  such  of  them  as  carry  interest  after  the  rate  they  re> 
spectively  carry,  and  as  to  all  others  after  the  rate  of  4 
per  cent  per  annum  from  the  date  of  the  judgment  or 
order. 

ConB.  0.  42,  r.  9.    Cf.  0.  4S,  r.  16,  and  0.  58,  r.  19.    Powfer  v. 
FmiHtr,  4  De  O.  ft  J.  250. 

*63.  A  creditor  whose  debt  does  not  carry  interest,  who 
comes  in  and  establishes  the  same  before  the  judge  in 
chambers  under  a  judgment  or  order  of  the  Court  or  of 
the  judge  in  chambers,  shall  be  entitled  to  interest  upon 
his  debt  at  the  rate  of  4  per  cent,  per  annum  from  the 
date  of  the  judgment  or  order  out  of  any  assets  which  may 
remain  after  satisfying  the  costs  of  tlie  cause  or  matter, 
the  debts  established,  and  the  interest  of  such  debts  as  by 
law  carry  interest 

Cons.  O.  42, r.  10.  See0.8,r.6.    TF%M2er y. (702, L. B.  19 Eq. 810. 

Interest         '*^64.  Where  a  judgment  or  order  is  made  directing  an 

onlegadei.  account  of  legacies,  interest  shall  be  computed  on  such 

legacies  after  the  rate  of  4  per  cent  per  annum  from  the 

end  of  one  year  after  the  testator's  death,  unless  otherwise 

ordered,  or  unless  any  other  time  of  payment  or  rate  of 

interest  is  directed  by  the  will,  and  in  that  case  according 

to  the  will. 

Cone.  O.  42,  r.  11.  See  alao  0. 48,  r.  X  Gruggtn  v.  Ootkrame^ 
5  N.  B.  457. 
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♦XIIL  Certificates  of  the  Chief  Clerk, 

*65.  The  directions  to  be  given  for  or  touching  any  pro- 
ceedings before  the  Chief  Clerk  shall  require  no  particular 
form,  but  the  result  of  such  proceedings  shall  be  stated  in 
the  shape  of  a  concise  certificate  to  the  judge.  It  shall  not 
be  necessaiy  for  the  judge  to  sign  such  certificate,  and  un- 
less an  order  to  discharge  or  vary  the  same  is  made,  the 
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certificate  shall  be  deemed  to  be  approved  and  adopted  by  ^M*'  ^^- 
the  judge. 

Cf.  lAaster  In  Ghaaoeiy  Abolition  Act,  1852, 8.  32.    Note  al«o 
0.  61,  r.  i. 

♦66.  The  certificate  of  the  Chief  Clerk  shall  not,  unless  ^^^^' 
the  circumstances  of  the  case  render  it  necessary,  set  out  ^^^^ 
the  judgment  or  order  or  any  documents  or  evidence  or  ont. 
reasons^  but  shall  refer  to  the  judgment,  or  order,  docu- 
ments, and  evidence  or  particular  paragraphs  thereof,  so 
that  it  may  appear  upon  what  the  result  stated  in  the 
certificate  is  founded. 

Cons.  O.  85,  r.  47.    CL  0.  55,  r.  M. 

♦67.  The  certificate  of  the  Chief  Clerk  shall  be  in  the  ^^^^'^ 
Form  No.  10,  in  Appendix  L.,  with  such  variations  as  the  ^^"^  ** 
circumstances  may  require,  and  when  prepared  and  settled 
shall  be  transcribed  in  such  form,  and  within  such  time  as 
the  Chief  Clerk  shall  require,  and  shall  be  signed  by  the 
Chief  Clerk  either  then  or  (if  necessary)  at  an  adjournment 
to  bo  made  for  the  purpose. 

See  Cone.  O.  85,  r.  48,  which  is  hereby  altered  as  regards 
Transcripts. 

♦68.  Where  an  account  is  directed,  the  certificate  shall  Wlien 
state  the  result  of  such  account,  and  not  set  the  same  out  5?^^|^^ 
by  way  of  schedule,  but  shall  refer  to  the  account  verified 
by  the  affidavit  filed,  and  shall  specify  by  the  numbers 
attached  to  the  items  in  the  account  which,  if  any,  of  such 
items  have  been  disallowed  or  varied,  and  shall  state  what  Variation, 
additions,  if  any,  have  been  made  by  way  of  surcharge  or 
otherwisey  and  where  the  account  verified  by  the  affidavit 
has  been  so  altered  that  it  is  necessary  to  have  a  fair 
transcript  of  the  account  as  altered,  such  transcript  may  be 
required  to  be  made  by  the  party  prosecuting  the  judg- 
ment or  order,  and  shall  then  be  referred  to  by  the 
certificate.     The  accounts  and  the  transcripts  (if  any) 
referred  to  by  certificates  shall  be  filed  therewith,  or  re-  Ko  copy 
tained  in  chambers  and  subsequently  filed ^  as  the  judge  in  need  ho 
chambers  may  direct.     No  copy  of  any  such  account  shall  **ken. 
be  required  to  be  taken  by  any  party. 

Cons.  O.  85,  r.  46. 

♦69.  Any  party  may,  before  the  proceedings  before  the  Taking 
Chief  Clerk  are  concluded,  take  the  opinion  of  the  judge  op^^ 
upon  any  matter  arising  in  the  course  of  the  proceedings 
without  any  flresh  summons  for  ihe  purpose. 

Cf.  Master  in  C^anoery  Ab<^tien  Anti  1852,  s.  ^8. 

20S 


RULES  OF  THE  SUPREME  COURT. 

©rd«r  IV.      ♦70.  Every  certificate,  with  the  accounts  (if  any)  to  be 

Certificate  ^^®^  therewith,  phall  be  transmitted  by  the  Chief  Clerk  to 

where        ^®  Central  Office  to  be  there  filed,  and  shall  thenceforth 

filed.  be  binding  on  all  the  parties  to  the  proceedings  nnlesv 

Wben        discharged  or  varied  itpon  application  by  summons  to  be 

binding,      made  before  the  expiration  of  eight  clear  days  after  the 

filing  of  the  certificate ;  provided  that,  the  time  for  apply* 

ing  to  diM^harge  or  vary  certificates,  to  be  acted  upon  by 

the  Paymaster-General  without  further  order,  or  certificates 

on  passing  receivers'  accounts,  shall  be  two  dear  days  after 

the  filing  thereof. 

A«  to  varying  an  apparent  error,  see  Cradaek  ▼.  Own,  2  Sm.  k  G 
241. 
Cf.  Master  m  Chancety  Abolition  Act,  1852,  a.  84. 

pischaxg-  #71.  The  judge  may,  if  the  special  circumstances  of  the 
^J?^  case  require  it,  upon  an  application  by  motion  or  summons 
POT^^^i^  for  the  purpose,  direct  a  certificate  to  be  discharged  or 

varied  at  any  time  after  the  same  has  become  binding  on 

the  parties. 

Cf.  Matter  in  Chaooeiy  Abolition  Act,  1852,  «.  85.  Formerly 
oonld  only  be  dischairged  or  varied  under  veiy  special  Gircunstanoes. 
See  Reeve  ▼.  JSeeve,  W.  X.  (1871)  52. 


♦XIV.  FuHher  Candderaiian. 

Time  for.  *'J2.  Where  any  matter  originating  in  chambers  shall,  at 
the  original  or  any  subsequent  hearing,  have  been  adjourned 
for  further  consideration  in  chambers,  such  matter  may, 
after  the  expiration  of  eight  days  and  within  fourteen 
days  from  the  filing  of  the  Chief  Clerk's  certificate,  be 
brought  on  for  further  consideration  by  a  summons,  to  be 
taken  out  by  the  party  having  the  conduct  of  the  matter^ 
and  after  the  expiration  of  such  fourteen  days  by  a  sum- 
mens,  to  be  taken  out  by  any  other  party.  Such  summons 
shall  be  in  the  Form  following: — 

Fonn  of  "  That  this  matter,  the  further  oonsideiation  whereof  was 
**  adjourned  by  the  order  of  the  day  of 

"  18        ,  may  be  further  consideied," 

and  shall  be  served  six  clear  days  before  the  return. 
Provided  that  this  Bule  shall  not  apply  to  any  matter,  the 
further  consideration  whereof  shall,  at  the  original  or  any 
subsequent  hearing,  have  been  adjourned  into  Court. 

Bflgnlatioos  of  Aog.  8, 1857,  Not  18.    SeeOlM. 
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Older  LV. 


*XV.  Registering  and  Drawing  up  of  Orders  in  Cfiambers. 


*73,  Notes  shall  be  kept  of  all  proceedings  in  the  judges*  Notes  of 
chambers  with  proper  dates,  so  that  all  such  proceedings  P">ce«<*- 
in  each  cause  or  matter  may  appear  consecutively,  and  in  "^^ 
chronological  order,  with  a  short  statement  of  the  questions 
or  points  decided  or  ruled  at  every  hearing. 

Foimorly  a  Register  was  kept.    Cons.  O.  35,  r.  57. 

*74.  The  judge  may  direct  any  order  made  in  chambers  Orders 
to  be  drawn  up  by  the  Registrars,  and  any  such  order  2^T°^y 
shall  be  entered  in  the  same  manner  as  orders  made  in  ««fi^<««- 
open  Court 

See  Cons.  0.  85,  r.  82,  and  Master  m  Chancery  Abolition  Act, 
1852,  B.  14. 

*75.  The  Forms  No&  11  to  24  in  Appendix  L.  shall  Form, 
be  used  for  the  respective  purposes  therein  mentioned, 
with  such  variations  as  circumstances  may  require. 

Whan  enforced  as  judgment,  see  0. 42,  r.  84 ;  see  also  0.  60,  rr. 
11  and  18,  and  0.  d6,  r.  & 


♦ORDER  LVI.  Order  LVI. 

Referencbs  in  Admiralty  AcnoNs. 
See  0.89. 

*1.  This  Order  shall  apply  to  references  by  the  Court  or  To  IUgi>- 
a  judge  to  the  Admiralty  Registrar,  whether  the  reference  *'*'* 
be  to  the  Registrar  alone  or  to  the  Registrar  assisted  by 
one  or  by  two  merchants. 

♦2.  Within  twelve  days  from  the  day  when  the  order  Time  for 
for  the  reference  is  made,  the  solicitor  for  the  claimant  *^^    . 
shall  file  the  claim  and  affidavits ;  and  within  twelve  days  °    ™'    ^' 
from  the  day  when  the  claim  and  affidavits  are  filed,  the 
adverse  solicitor  shall  file  his  counter  affidavits. 

See  0.  88,  r.  10,  and  0.  66,  rr.  8  and  9. 

*3.  From  the  filing  of  the  counter  affidavits  six  days  T^™®  ^^^ 
only  shall  be  allowed  for  filing  any  further  affidavits  by  ^adavits, 
either  solicitor,  save  by  order  of  the  Court  or  a  judge,  or 
by  permission  of  the  Registrar. 

See  0.  6,  rr.  16  and  17. 
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*4.  Within  three  days  from  the  expixation  of  the  time 
allowed  for  filing  the  last  affidavits,  the  solicitor  for  the 
claimant  shall  file  in  the  Eegistry  a  notice,  with  the 
stamps  for  the  reference  affixed  thereto,  praying  to  have 
the  reference  placed  on  the  list  for  hearing ;  and  if  he  shall 
not  do  so,  the  adverse  solicitor  may  apply  to  the  Court  or 
a  judge  to  have  the  claim  dismissed  with  costs. 

*5.  At  the  time  appointed  for  the  reference,  if  either 
solicitor  be  present,  the  reference  may  be  proceeded  with ; 
but  the  Begistrar  may  adjourn  the  reference  from  time  to 
time,  as  he  may  deem  proper. 

See  0. 18,  rr.  IS  and  IS. 

*6.  Witnesses  may  be  produced  before  the  Registrar  for 
examination,  and  the  evidence  shall,  on  the  application  of 
either  solicitor,  but  at  the  expense  in  the  first  instance  of 
the  party  on  whose  behalf  the  application  is  made,  be 
taken  down  by  a  short-hand  writer  or  reporter  appointed 
by  the  Court,  who  shall  be  sworn  faithfully  to  report 
the  evidence ;  and  a  transcript  of  the  short-hand  writer^s 
or  reporter's  notes,  certified  by  him  to  be  correct,  shall  be 
admitted  to  prove  the  oral  evidence,  of  the  witnesses  on  an 
objection  to  the  Registrar's  report 

*7.  Counsel  may  attend  the  hearing  of  any  reference, 
but  the  expenses  attending  the  employment  of  counsel 
shall  not  be  allowed  on  taxation,  unless  the  Registrar 
shall  be  of  opinion  that  the  attendance  of  counsel  was 
necessary. 

*8,  The  Registrar  may,  if  he  think  fit,  report  whether 
any  and  what  part  of  the  costs  of  the  reference  should  be 
allowed,  and  to  whom. 

''^9.  The  solicitor  for  the  claimant  shall,  within  six  days 
from  the  time  when  he  has  received  a  notice  from  the 
Registry  that  the  report  is  ready,  take  up  and  file  the 
same  in  the  Registry. 

*10.  If  the  solicitor  for  the  claimant  shall  not  take  the 
steps  prescribed  in  the  last  preceding  Rule,  the  adverse 
solicitor  may  take  up  and  file  the  report,  or  may  apply  to 
the  Court  or  a  judge  to  have  the  claim  dismissed  with 
costs. 

*11.  A  solicitor  intending  to  object  to  the  Registrar's 
report  shal),  within  six  days  from  the  filing  of  the  report,  file 
in  the  Re^stry  a  notice,  a  copy  of  which  shall  have  been 
previously  served  on  the  adverse  solicitor ;  and  within  a 
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further  period  of  twelve  days  he  shall  file  his  petition  in  Order  IVI. 
objection  to  the  report. 

*12.  All  the  Rules  respecting  the  pleadings  and  proofs  Bales  to 
in  an  action  and  the  printing  thereof,  shall,  so  far  as  they  ^PP^J* 
are  applicable,  apply  to  the  pleadings,  proofs,  and  printing 
in  an  objection  to  a  report  of  the  Registrar. 


ORDER  LVIL  Order 

LTn. 

iNTERPLEADBa 

*1.  Relief  by  way  of  interpleader  may  be  granted —  When 
(a.)  Where  the  person  seeking  relief  (in  this  Order  granted* 
called  the  applicant)  is  under  liability  for  any 
debt,  money,  goods,  or  chattels,  for  or  in  respect 
of  which  he  is,  or  expects  to  bo,  sued  by  two  or 
more  parties  (in  this  Order  called  the  claimants) 
making  adverse  claims  thereto : 
(b.)  Where  the  applicant  is  a  sheriff  or  other  officer 
chaiged  witJi  the  execution  of  process  by  or 
under  the  authority  of  the  High  Court,  and 
claim  is  made  to  any  money,  goods,  or  chattels 
taken  or  intended  to  be  taken  in  execution 
under  any  process,  or  to  the  proceeds  or  value 
of  any  such  goods  or  cliattels  by  any  person 
other  than  the  person  against  whom  the  process 
issued. 

23  &  24  Vict  a  126.  See  0.  48,  r.  15.  The  Masters  generally 
ref ose  a  sheriff  ooets,  bat  see  In  re  Street,  Ex  parte  Morrii, 
19  Oh.  D.  216,  Jeasel,  M.B.,  and  pp.  249  and  250. 

*2.  The  applicant  must  satisfy  the  Court  or  a  judge  by  Applicant 
affidavit  or  otherwise —  "^'^V, 

(a.)  That    the  applicant  claims  no  interest    in    the  q^^^ 

subject-matter  in  dispute,  other  than  for  charges 

or  costs ;  and 
{b,)  That  the  applicant  does  not  collude  with  any  of  the 

claimants;  and 
(c.)  That  the  applicant  is  willing  to  pay  or  transfer  the 

subject-matter  into  Court  or  to  dispose  of  it  as 

the  Court  or  a  judge  may  direct. 
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*3.  The  applicant  sbaU  not  be  disentitled  to  relief  by 
reason  only  fliat  the  titles  of  the  claimants  have  not  a 
common  origin  but  are  adverse  to  and  independent  of  one 
another. 

*4.  Where  the  applicant  is  a  defendant,  application  foi 
relief  may  be  made  at  any  time  after  service  of  the  writ  of 
summons. 

^5.  The  applicant  may  take  out  a  summons  calling  on 
the  claimants  to  appear  and  state  the  nature  and  parti- 
culars of  their  claims,  and  either  to  maintain  or  relinquish 
them. 

See  p.  249  ;  see  also  0.  81,  r.  88. 

*6.  If  the  application  is  made  by  a  defendant  in  an 
action,  the  Court  or  a  judge  may  stay  all  further  proceed- 
ings in  the  action* 

*7.  If  the  claimants  appear  in  pursuance  of  the  summons, 
the  Court  or  a  judge  may  order  either  that  any  claimant 
be  made  a  defendant  in  any  action  already  commenced  in 
respect  of  the  subject-matter  in  dispute  in  lieu  of  or  in 
addition  to  the  applicant,  or  that  an  issue  between  the 
claimants  be  stated  and  tried,  and  in  the  latter  case  may 
direct  which  of  the  claimants  is  to  be  plaintifT,  and  which 
defendant 

*8.  The  Court  or  a  judge  may,  with  the  consent  of  both 
claimants  or  on  the  request  of  any  claimant,  if,  having 
regard  to  the  value  of  the  subject-matter  in  dispute,  it 
seems  desirable  so  to  do,  dispose  of  the  merits  of  their 
claims,  and  decide  the  same  in  a  summary  manner  and  on 
such  terms  as  may  be  just. 

28  &  24  Vict  c  126,  s.  14.    See  p.  248. 

*9.  Where  the  question  is  a  question  of  law,  and  the 
facts  are  not  in  dispute,  the  Court  or  a  judge  may  either 
decide  the  question  without  directing  the  trial  of  an  issue, 
or  order  that  a  special  case  be  stated  for  the  opinion  of 
the  Court  If  a  special  case  ia  stated,  Order  34  shall,  as 
far  as  applicable,  apply  thereto. 

28  &  24  Vict  c.  126,  s.  15  ;  and  see  0.  84 ;  see  also  p.  248. 

*10.  If  a  claimant,  having  been  duly  served  with  a 
summons  calling  on  him  to  appear  and  maintain,  or 
relinquish,  his  claim,  does  not  appear  in  pursuance  of  the 
siunmons,  ^  or,  having  appeared,  neglects  or  refuses  to 
comply  with  any  onler  made  after  his  appearance,  the 
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Court  or  a  judge  maj  make  an  order  declaring  him,  and      Order 
all  persons  claiming  under  him,  for  ever  barred  against  the     ^^^ 
applicant,  and  persons  claiming  under  him,  but  the  order 
shall  not  affect  the  rights  of  the  claimants  as  between 
themselves. 
See  p.  250,  and  Rule  7. 

*11.  Except  where  otherwise  provided  by  statute,  the  Judgment, 
judgment  in  any  action  or  on  any  issue  ordered  to  be 
tried  or  stated  in  an  interpleader  proceeding,  and  the 
decision  of  the  Court  or  a  judge  in  a  summary  way,  under 
Rule  8  of  this  Order ^  shall  be  final  and  conclusive  against 
the  claimants,  and  all  persons  claiming  under  them,  unless 
by  special  leave  of  the  Court  or  judge,  as  the  case  may  he, 
or  of  the  Court  of  Appeal, 

28  k  24  Vict.  c.  126,  b.  17.     See  Witt  v.  Parher,  46  L.  J.  450, 
and  Daddt  v.  Shepherd,  I  Ex.  D.  75,  and  p.  249. 

*12.  When  goods  or  chattels  have  been  seized  in  execu-  BUI  of  sale* 
tion  by  a  sheriff  or  other  officer  charged  with  the  execu- 
tion of  process  of  the  High  Court,  and  any  claimant 
alleges  that  he  is  entitled,  under  a  bill  of  sale  or  other- 
wise, to  the  goods  or  chattels  by  way  of  security  for  debt, 
the  Court  or  a  judge  may  order  the  sale  of  the  whole  or  a 
part  thereof,  and  direct  the  application  of  the  proceeds  of 
the  sale  in  such  manner  and  upon  such  terms  as  may  be 
just. 

23&24  Vict  c.  126,  8.13. 

*13.  Orders  31  and  r^6  shall,  with  the  necessary  modi-  0.  31  and 
fications,  apply  to  ah  interpleader  issue ;   and  the  Court  ^^» 
or  judge  who  tries  the  issue  may  finally  dispose  of  Hhe 
whole  matter  of  the  interpleader  proceedings,  including  all 
costs  not  otherwise  provided  for. 

14.    Where    in    any    interpleader    proceeding    it    is  One  order 
necessary  or  expedient  to  make  one  order  in   several  in  several 
causes  or  matters  pending  in  several  divisions,  or  before  "»**ter8. 
different  judges  of  the  same  division,  such  order  may  be 
made-  by  the  Court  or  judge  before  whom  the  interpleader 
proceeding  may  be  taken,  and  shall  be  entitled  in  aU 
such  causes  or  matters ;  and  any  such  order  (subject  to 
the  right  of  appeal)  shall  be  binding  on  the  parties  in  all 
such  causes  or  matters. 

*15.  The  Court  or  a  judge  may,  in  or  for  the  purposes  Costs, 
of  any  interpleader  pnxieedings,  make  all  such  orders  as  to 
costs  and  all  other  matters  as  may  be  just  and  reasonable. 

C.  L.  P.  Act,  1860,  8. 14. 
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ORDER  LVHL 
Appeals  to  the  Court  of  Appeal. 


Notice  of. 


How  1.  All  appeals  to  the  Court  of  Appeal  shall  he  hj  way 

""^^        of  rehearing,  and  shall  he  hrought  hy  notice  of  motion  in 

^^1^*  d  4.  *  summary  way,  and  no  petition,  case,  or  other  formal 

^'    ^      proceeding  other  than  such  notice  of  motion  shall  he 

necessary.     The  appellant  may  hy  the  notice  of  motion 

appeal  from  the  whole  or  any  part  of  any  judgment  or 

order,  and  the  notice  of  motion  shall  state  whether  the 

whole  or  part  only  of  such  judgment  or  order  is  com« 

plained  of,  and  in  the  latter  case  shall  specify  such  part. 

See  p.  284.  J,  A.,  O.  58,  r.  2.  Two  oormsel  are  heazd  on  each 
ride  in  the  Court  of  Appeal :  Sneetby  v.  Laneaikire  and  YorkMre 
Sy.  Co.,  1  Q.  B.  D.  42,  C.  A.  See  also  Cltuise  ▼.  Bradkutgh,  7 
Q.  B.  D.  88,  C.  A.,  M  to  croes  appeals  on  oron  demurrers.  Person 
not  a  party,  if  affected,  may  appeal :  Be  Markham,  16  Ch.  D,  1,  0.  A. 
As  to  mpiealB  against  only  part  of  lodgment,  see  Wett  v.  Donovan, 
27  W.  B.  697, C.  A. ;  CWidbuia ▼.Joaam,  11  Gh.  D.  1,C.A.;  and 
also  Dvckm  of  Wt$imin9kr  v.  aUtfer  Ore  Cb.,  10  Cb.  D.  808,  0.  A. 

2.  The  notice  of  appeal  shall  he  served  upon  all  parties 
directly  affected  hy  the  appeal,  and  it  shall  not  he 
necessary  to  serve  parties  not  so  affected ;  hut  the  Court 
of  Appeal  may  direct  notice  of  the  appeal  to  he  served  on 
all  or  any  parties  to  the  action  or  other  proceeding,  or 
upon  any  person  not  a  party,  and  in  the  meantime  may 
postpone  or  ac^oum  the  hearing  of  the  appeal  upon  8U(^ 
terms  as  may  he  just,  and  may  give  such  judgment  and 
make  such  order  as  might  have  heen  given  or  made  if  the 
persons  served  with  sudi  notice  had  h^n  originally  parties. 
Any  notice  of  appeal  may  he  amended  at  any  time  as  the 
Court  of  Appeal  may  think  fit. 

J.  A,  O.  58,  r.  8.    See  p.  287. 

3.  Notice  of  appeal  from  any  judgment,  whether  final 
or  interlocutory,  or  from  a  final  order,  shall  he  a  fourteen 
days  notice,  and  notice  of  appeal  from  any  interlocutory 
order  shall  he  a  four  days  notice. 

Judgment  of  Court  of  Aroeal  oannot  be  altered  by  Coort  of 
Appeal.    See  p.  295.    J.  A.,  O.  58,  r.  4. 

4.  The  Court  of  Appeal  shall  have  all  the  powers  and 
duties  as  to  amendment  and  otherwise  of  the  High  Court, 
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together  with  full  discretionary  power  to  receive  further     ftftor 
evidence  upon  questions  of  fact,  such  evidence  to  be    ^^"*' 
either  by  oral  examination  in  Court,  by  affidavit,  or  by  ^pn^alM 
deposition  taken  before  an  examiner  or  commissioner,  to  farther 
Such  further  evidence  may  be  given  without   special  evidenoe, 
leave  upon  interlocutory  applications,  or  in  any  case  as  to  ^ 
matters  which  have  occurred  after  the  date  of  the  decision 
from  which  the  appeal  is  brought.     Upon  appeals  from  a 
judgment  after  trial  or  hearing  of  any  cause  or  matter 
upon  the  merits,  such  further  evidence  (save  as  to  matters 
subsequent  as  aforesaid)  shall  be  admitted  on  special 
grounds  only,  and  not  without  special  leave  of  the  Court 
The  Court  of  Appeal  shall  have  power  to  draw  inferences 
of  fact  and  to  give  any  judgment  and  make  any  order 
which  ought  to  have  been  made,  and  to  make  such 
further  or  other  order  as  the  case  may  require.    The 
powers  aforesaid  may  be  exercised  by  the  said  Court, 
notwithstanding  that  the  notice  of  appeal  may  be  that 
part  only  of  the  decision  may  be  reversed  or  varied,  and 
such  powers  may  also  be  exercised  in  favour  of  all  or  any 
of  the  respondents  or  parties,  although  such  respondents 
or  parties  may  not  have  appealed  from  or  complained  of 
the  decision.    The  Court  of  Appeal  shall  have  power  to 
make  such  order  as  to  the  whole  or  any  part  of  the  costs 
of  the  appeal  as  may  be  just. 

J.  A,  O.  58,  r.  5.    See  p.  289. 

5.  If  upon  hearing  of  an  appeal,  it  shall  appear  to  the  New  trial. 
Court  of  Appeal  that  a  new  trial  ought  to  be  had,  it  shall 

be  lawful  for  the  said  Court  of  Appeal,  if  it  shall  think 
fit,  to  order  that  the  verdict  and  judgment  shall  be  set 
aside,  and  that  a  new  trial  shall  be  had. 

J.  A,  O.  58,  r.  5a.    See  p.  283. 

6.  It  shall  not,  under  any  circumstances,  be  necessary  Oroas 
for  a  respondent  to  give  notice  of  motion  by  way  of  cross  »PP«*^ 
appeal,  but  if  a  respondent  intends,  upon  the  hearing  of 

the  appeal,  to  contend  that  the  decision  of  the  Court 
below  should  be  varied,  he  shall  within  the  time  specified 
in  the  next  Eule,  or  such  time  as  may  be  prescribed  by 
special  order,  give  notice  of  such  intention  to  any  parties 
who  may  be  affected  by  such  contention.  The  omission 
to  give  such  notice  shaU  not  diminish  the  powers  con- 
ferred by  the  Act  upon  the  Court  of  Appeal,  but  may,  in 
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LTOT     *^®  discretion  of  the  Court,  be  ground  for  an  adjourn- 
]_  ment  of  the  appeal,  or  for  a  specifd  order  as  to  costs. 

J.  A.,  O.  58,  r.  6.  See  PumeU  v.  (7.  W.  R.  Co.,  1  Q.  K  D.  636, 
and  Ex  parte  Payne,  11  Ch.  D.  540,  C.  A.    See  p^  279. 

Length  of       7.  Subject  to  any  special  order  which  may  be  made, 
notice  by    notice  by  a  respondent  under  the  last  preceding  Rule 

dent^"  ®^*^  ^^  *^®  ^^^  ^^  *^y  appeal  from  a  final  judgment  be 
an  eight  days  notice,  and  in  the  case  of  an  appeal  from  an 
interlocutory  order  a  two  days  notice. 

J.  A.,  O.  58,  p.  7. 

Entry  of  ^-  ^^^  P&rty  appealing  from  a  judgment  or  order  shall 
judgment  produce  to  the  proper  officer  of  the  Court  of  Appeal  the 
judgment  or  order  or  an  office  copy  thereof,  and  shall 
leave  with  him  a  copy  of  the  notice  of  appeal  to  be  filed, 
and  such  officer  shall  thereupon  set  down  the  appeal  by 
entering  the  same  in  the  proper  list  of  appeals,  and  it  shall 
come  on  to  be  heard  according  to  its  order  in  such  list, 
unless  the  Court  of  Appeal  or  a  judge  thereof  shall  other- 
wise direct,  but  so  as  not  to  come  into  the  paper  for 
hearing  before  the  day  named  in  the  notice  of  appeal 

J.  A.,  O.  58,  r.  8.  See  0.  89,  r.  1,  and  0.  40,  rr.  S— 5.  See  Re 
NaHanal  Fundi  Awurance  Co.,  4  Ch.  D.  305,  C.  A.,  and  Re  Harhtr^ 
10  Ch.  D.  618,  C.  A. 

Time  an-  d*  '^'^  time  for  appealing  from  any  order  or  decision 
der  Com-  made  or  given  in  the  matter  of  the  winding-up  of  a 
KSo**^^**  company  under  the  provisions  of  the  Companies  Act, 
1862,  or  any  Act  amending  the  same,  or  any  order  or 
decision  made  in  the  matter  of  any  bankruptcy,  or  in  any 
other  matter  not  being  an  action,  shall  be  the  same  as  the 
time  limited  for  appeal  from  an  interlocutorv  order  under 
Rule  15. 

J.  A.,  O.  58,  r.  9.  See  p.  290.  The  time  under  Bolt  16  is  twenty- 
one  days.    See  £x  parte  TVidber,  12  Ch.  D.  808. 

10.  Where  an  ex  parte  application  has  been  refused  by 
the  Court  below,  an  application  for  a  similar  purpose  may 
be  made  to  the  Court  of  Appeal  ex  parte  within  four  days 
from  the  date  of  such  refusal,  or  within  such  enlarged 
time  as  a  judge  of  the  Court  below  or  of  the  Court  of 
Appeal  may  allow. 

J.  A.,  O.  58,  r.  10. 

1 1.  When  any  question  of  fact  is  involved  in  an  appeal, 
the  evidence  taken  in  the  Court  below  bearing  on  such 
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question  shall,  subject  to  any  special  order,  be  brought     itjil 
before  the  Court  of  Appeal  as  follows: — 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  the  pro- 
duction of  printed  copies  of  such  of  the  affidavits 
as  have  been  printed,  and  office  copies  of  such 
of  them  as  have  not  been  printed : 
(6.)  As  to  any  evidence  given  orally,  by  the  production 
of  a  copy  of  the  judge's  notes,  or  such  other 
materials  as  the  Court  may  deem  expedient. 

J.  A,  O.  58,  r.  11.    See  Biil»  4  m  to  frash  evidence. 

12.  where  evidence  has  not  been  printed  in  the  Court  Printing  of 
below,  the  Court  below  or  a  judge  thereof,  or  the  Court  «^dence. 
of  Appeal  or  a  judge  thereof,  may  order  the  whole  or  any 

part  thereof  to  be  printed  for  the  purpose  of  the  appeal. 
Any  party  printing  evidence  for  the  purpose  of  an  appeal 
without  such  order  shall  bear  the  costs  thereof,  unless  the 
Court  of  Appeal  or  a  judge  thereof  shall  otherwise  order. 

J.  A.,  0.  58,  r.  12.   Aa  to  costs,  see  Bigtby  v.  Dickinmm,  4  Ch.  D. 
24,  C.  A. 

13.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  Huling  of 
lis  to  the  ruling  or  direction  of  the  judge  to  a  jury  or  V^^9^ 
assessors,  the  Court  shall  have  regard  to  verified  notes  or 

other  evidence,  and  to  such  other  materials  as  the  Court  Evidence, 
may  deem  expedient. 

J.  A.,  O.  58,  r.  13. 

14.  No  interlocutory  order  or  rule  from  which  there  Interloca- 
has  been  no  appeal  shall  operate  so  as  to  bar  or  prejudice  ^^T  ^^'der 
the  Court  of  Appeal  from  giving  such  decision  upon  the  ^^^ 
appeal  as  may  be  just  Jrom. 

J.  A.,  O.  68,  r.  14.  See  Laird  v.  Brigg$,  19  Ch.  D.  668,  C.  A.  See 
pp.  280  and  291. 

15.  No  appeal  to  the  Court  of  Appeal  from  any  inter-  Time  to 
locutory  order,  or  from  any  order,  whether  final  or  in-  »PP«*1- 
terlocutory,  in  any  matter  not  being  an  action,  shall, 
except  by  special  leave  of  the  Court  of  Appeal,  be  brought 

after  the  expiration  of  twenty-one  days,  and  no  other 
appeal  shall,  except  by  such  leave,  be  brought  after 
the  expiration  of  one  year.  The  said  respective  periods 
shall  be  calculated,  in  the  case  of  an  appeal  from  an 
order  in  chambers,  from  tlie  time  when  such  order  was 
pronounced,  or  when  the  appellant  first  had  notice  thereof, 
and  in  all  other  cases,  from  the  time  at  which  the  judg-  other 
ment  or  order  is  signed,  entered,  or  otherwise  perfected,  cases. 
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or,  in  the  case  of  the  refusal  of  an  application,  from  the 
date  of  such  refusal  Such  deposit  or  other  security  for 
the  costs  to  be  occasioned  by  any  appeal  shall  be  made  or 
given  as  may  be  directed  under  special  circumstances  by 
tile  Court  of  Appeal 

See  p.  279.  J.  A.,  O.  58,  r.  15.  And  see  p.  290.  As  to  time 
within  the  meaninff  of  this  Bule^  see  Ex  parte  Safery,  5  Cfa.  D. 
M5,C.A. 

16.  An  appeal  shall  not  operate  as  a  stay  of  execution 
or  of  proceedings  under  the  decision  appealed  from,  except 
so  far  as  the  Court  appealed  from,  or  any  judge  thereof,  or 
the  Court  of  Appeal,  may  order ;  and  no  intermediate  act  or 
proceeding  shall  be  invalidated,  except  so  far  as  the  Court 
appealed  from  may  direct. 

J.  A.,  0.  68,  r.  16.  See  pp.  206  and  29S,  and  Cons.  O.  81,  r.  2. 
As  to  cottB,  Bee  Burdidc  ▼.  Garriek^  L.  R.  6  Ch.  453. 

17.  Wherever  under  these  Rules  an  application  may 
be  made  either  to  the  Court  below  or  to  the  Court  of 
Appealf  or  to  a  judge  of  the  Court  below  or  of  the  Court 
of  Appeal,  it  shall  be  made  in  the  first  instance  to  the 
Court  or  judge  below. 

J.  A.,  O.  58,  r.  17.    Cooper  v.  Cooper^  2  Ch.  D.  492. 

*18.  Every  application  to  a  judge  of  the  Court  of  Appeal 
shall  be  by  motion,  and  the  provisions  of  Order  52  shall 
apply  thereto. 

*19.  On  an  appeal  from  the  High  Court,  interest  for 
such  time  as  execution  has  been  delayed  by  the  appeal 
shall  be  allowed  unless  the  Court  or  a  judge  otherwise 
orders,  and  the  taxing  officer  may  compute  such  interest 
without  any  order  for  that  purpose. 

Am  to  the  allowance  of  interest  generally,  see  Cons.  O.  4*i,  rr. 
9—11;  WhtdtTY.  (?aZ,L.R.  19  Eq.  316;  and  m  to  interest  on  costs, 
Shrotder  v.  CUugh^  46  L.  J.  C.  P.  865. 


Order  UX. 


ORDER  LIX. 
Divisional  Courts. 


Proceed-         1.  The  following  proceedings  and  matters  shall  con- 

*°f"  **l^  tinue  to  be  heard  and  determined  before  Divisional  Courts; 

^^^     '    but  nothing  herein  contained  shall  be  construed  so  as  to 

take  away  or  limit  the  power  of  a  single  judge  to  hear  and 

determine  any  such  proceedings  or  matters  in  any  case  in 
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whicli  he  has  heietofore  had  power  to  do  so,  or  so  as  to  Or^MsUX. 
lequiie  any  interlocutory  proceeding  therein  heretofore 
taken  hefore  a  single  judge  to  be  taken  before  a  Divisional 
Court : — 

(a.)  Proceedings  on  the  Crown  side  of  the  Queen's 

Bench  Division ; 
(b.)  Appeals  from  Revising  Barristers,  and  proceedings 

relating  to  Election    Petitions,   Parliamentary 

and  Municipal : 
(e.)  Appeals  under  section  6  of  the  County  Courts 

Act,  1876 ; 
(d,)  Proceedings  on  the  Eevenue  side  of  the  Queen^s 

Bench  Division ; 
(e.)  Proceedings  directed  by  any  Act  of  Parliament  to 

be  taken  before  the  Court,  and  in  which  the 

decision  of  the  Court  is  final ; 
(/.)  Cases  stated  by  the  Railway  Commissioners  under 

the  Act  36  &  37  Vict  c  48  ; 
(g,)  Cases  of  Habeas  Corpus,  in  which  a  judge  directs 

that  an  order  nisi  for  the  writ,  or  the  writ  be 

made  returnable  before  a  Divisional  Court ; 
(k.)  Special  cases  where  all  parties  agree  that  the  same 

be  heard  before  a  Divisional  Court ; 
(i.)  Appeals  from  chambers  in  the    Queen's    Bench 

Division ; 
0'.)  Applications  for  new  trials  where  there  has  been  a 

trial  with  a  jury. 

J.  A.,  O.  67a,  r.  1.    See  p.  229. 

2.  Where,  by  sect.  17  of  the  Appellate  Jurisdiction  To  whom 
Act,  1876,  or  by  these  Rules,  any  application  ought  to  be  5*P^^J^ 
made  to,  or  any  jurisdiction  exercised  by  the  judge  by  on  death* 
whom  a  cause  or  matter  has  been  tried,  if  such  judge  shall  or  remoral 
die  or  cease  to  be  a  judge  of  the  High  Court,  or  if  such  of  original 
judge  shall  be  a  judge  of  the  Court  of  Appeal,  or  if  for  J^^dge. 
any  other  reason  it  shall  be  impossible  or  inconvenient 
that  such  judge  should  act  in  the  matter,  the  President  of 
the  Division  to  which  the  cause  or  matter  belongs  may 
either  by  a  special  order  in  any  cause  or  matter,  or  by  a 
general  order  applicable  to  any  class  of  causes  or  matters, 
nominate  some  other  judge  to  whom  such  application  may 
be  made,  and  by  whom  such  jurisdiction  may  be  exer- 
cised. 

J.  A.,  O.  67a,  r.  2.    See  0.  5,  r.  9,  and  0.  65,  r.  11. 
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OrdttrUX 

Appeal 
from 

award  on 
queetion 
of  law. 


Appeals 
from 
inferior 
Courts. 


Appeal 
from  an 
award  as 
to  salvage. 

Time. 


Copies  of 
award  and 
proceed- 
ings. 


*d.  Where  a  compulsory  loference  to  arbitration  has 

been  ordered,  any  party  to  such  reference  may  appeal  from 

the  award  or  certificate  of  the  arbitrator  or  referee  upon 

any  question  of  law  ;  and  on  the  application  of  any  party 

the  Court  may  set  aside  the  award  on  any  ground  on  which 

the  Court  might  set  aside  the  verdict  of  a  j  ury.   Such  appeal 

shall  be  to  a  Divisional  Court,  who  shall  have  power  to  set 

aside  the  award  or  certificate,  or  to  remit  all  or  any  part  of 

the  matter  in  dispute  to  the  arbitrator  or  referee,  or  to 

make  any  order  with  respect  to  the  award  or  certificate  or 

all  or  any  of  the  matters  iu  dispute  that  may  be  just. 
See  0.  64,  r.  14,  and  0.  63,  rr.  S  and  4,  and  p.  30. 

4.  Every  judge  of  the  High  Court  of  Justice  for  the 
time  being  shall  be  a  judge  to  hear  and  determine  appeal^ 
from  inferior  Courts,  under  section  46  of  the  Principal 
Act.  All  such  appeals  (except  Probate  and  Admiralty 
appeals  from  inferior  Courts,  and  from  jtisttces,  which 
aliall  he  to  a  Divisional  CouH  of  tJie  Probate,  Divorce  and 
Admiralty  Division),  shall  be  entered  in  one  list  by  the 
officers  of  the  Crown  Office  Department  of  the  Central 
Office,  and  shall  be  heard  by  such  Divisional  Court  of  the 
Queen's  Bench  Division  as  the  Lord  Cliief  Justice  of 
England  shall  from  time  to  time  direct. 
J.  A,  O.  6S,  r.  19.    See  pp.  234  and  287. 

*5.  On  an  appeal  from  an  award  of  justices  or  their 
umpire  on  a  dispute  with  respect  to  salvage,  the  appellant 
shaU,  within  ten  days  after  the  date  of  the  awsurd,  give 
notice  in  writing  to  the  justices  to  whom  the  matter  was 
referred  of  his  intention  to  appeal,  and  shall  within  twenty 
days  from  the  date  of  the  award  give  to  the  opposite  party 
notice  in  writing  of  motion  to  appeal,  and  shall  file  an  affi- 
davit  of  the  service  of  the  said  notice  of  appeal  and  of  the 
said  notice  of  motion,  together  with  copies  of  the  said 
notices,  and  no  other  proceeding  shall  be  necessary  for  the 
institution  of  the  said  appeal. 
See  Enle  6. 

*6.  In  such  appeal  as  in  the  last  preceding  Bule  men- 
tioned, if  the  same  is  to  be  heard  without  any  pleadings 
and  without  any  evidence  other  than  that  which  was  ad- 
duced l)efore  the  Court  appealed  from,  the  appellant  shall, 
within  ten  days  from  the  filing  of  the  proceedings  and 
award,  leave  in  the  Admiralty  Registry  printed  copies 
thereof;  and  if  he  shall  not  do  so,  the  Court  may  on  the 
application  of  the  respondent  dismiss  the  appeal  with  costs. 
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Order  IX 


OEDER  LX. 

Offigebs. 

1.  All  officers  who  at  the  time  when  these  Eules  come  '^^™f^" 
into  operation  are  attached  to  the  Chancery  Division  of  the  ^  ^^ 
High  Court  shall  remain  attached  to  the  said  Division;  Diviaom 
and  all  officers  who  at  the  time  aforesaid  are  attached  to  to  which 
the  Queen's  Bench  Division  shall  remain  attached  to  the  ^^7  ^ 
fsaid  Division;  and  all  officers  who  at  the  time  aforesaid  are  ^"^' 
attached  to  the  Probate,  Divorce  and  Admiralty  Division 

shall  remain  attached  to  the  said  Division. 

J.  A.,  O.  60,  r.  1. 

2.  Officers  attached  to  any  Division  shall  follow  the  Thifiea  in 
appeals  from  the  same  Division,  and  shall  perform  in  the  9**^^^^ 
Court  of  Appeal  analogous  duties  in  reference  to  such    ^^^ 
appeals  as  the  registrars  and  officers  of  the  Court  of  Chan- 
cery usually  performed  as  to  rehearings  in  the  Court  of 
Appeal  in  Chancery,  and  as  the  masters  and  officers  of  the 
Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer 
respectively  performed  as  to  appeals  heard  by  the  Court  of 
Exchequer  Chamber. 

J.  A,  0.  60,  r.  2.    See  0.  71. 

3.  The  office  of  master  of  the  Supreme  Court  of  Judica-  Mmter  of 
ture  shall  be  deemed  to  be  substituted  for  the  several  rJJEJT"* 
offices  specified  in  the  first  part  of  the  fijst  schedule  to  the 
Supreme  Court  of  Judicature  (Officers)  Act,  1879,  and  all 
enactments  and  documents  referring  to  any  of  those  offices, 

or  to  any  of  the  persons  holding  them,  shall,  unless  the 
context  otherwise  requires,  be  construed  and  have  effect 
accordingly. 
J.  A,  0.  60,  r.  8. 

4.  Where  by  the  practice  of  the  Chancery  Division,  re-  Recogni- 
cognisances  are  required  to  be  given,  such  recognisances  "^^^^  ^ 
shall  be  given  to  the  two  senior  chief  clerks  for  the  time  given, 
being  of  the  judge  to  whom  the  cause  or  matter  is  as- 
signed; and  when  the  same  are,  by  any  judgment  or 

Older,  directed  to  be  vacated,  the  proper  officer  shall,  on 
due  notice  thereof,  attend  one  of  the  said  chief  clerks,  who 
shall  thereupon  vacate  such  recognisances  in  the  usual 
manner. 

Am  to  the  giving  and  vacatiDg  of  recognisances,  see  Cons.  0.  42, 
IT.  12—14. 
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OrdtrUX. 


Depart- 
ments of 
Central 
Office. 


OEDEK   LXI. 

Central    Office. 

1.  The  Central  Office  shall,  for  the  convenient  despatch 
of  business,  be  divided  into  the  departments  specified  in 
the  first  column  of  the  following  scheme,  and  the  business 
of  the  office  shall  be  distributed  among  the  departments 
in  accordance  with  that  scheme,  *and  shall  be  performed 
by  the  seveM  officers  and  clerks  in  the  said  office  who  arc 
now  charged  with  the  same  or  similar  duties,  and  by  such 
others  as  may  from  time  to  time  be  appointed  by  lawful 
authority  for  that  purpose. 

Tke  latter  part  of  this  Rtde  u  new,    J.  A.,  0.  60a,  r.  1. 

Scheme, 


Name  of  Depertment. 


1.  Writ,  appearance, 
and  juogment 


2. 


Smnmons 
Order. 


and 


3.  FilingaadBecord. 


BuBineaa. 


The  sealing  and  iasae  of  writs  of  Bununons  for 
the  commencement  of  actiona. 

The  entry  in  the  Caiue  Book  of  writs  of  smn- 
mons, appearances,  and  jndgments. 

The  sealing  and  issue  of  notices  for  service 
under  Order  16,  rule  48.  * 

The  receipt  and  filing  of  pleadings  and  notices 
delivered  on  entiy  of  judgment. 

The  transaction  of  all  business  heretofore  con- 
ducted in  the  Record  and  Writ  Office,  except 
such  part  thereof  as  is  transacted  in  the 
Beooixi  Department. 

The  issue  of  summonses  in  the  Queen's  Bench 
Division,  and  the  drawing  up  of  all  Orders 
made  either  in  court  or  in  chambers  in  that 
Division. 

The  filing  of  all  affidavits  to  be  filed  in  the 
Central  Office,  and  all  depositions  to  be  used 
in  the  Chancery  Division,  and  such  other 
documents  as  may  from  time  to  time  be 
directed  by  the  masters  to  be  filed,  and  the 
making  and  examination  of  office  copies  of 
documents  filed  in  the  department. 

The  custody  of  all  deeds  and  documents  orderecl 
to  be  left  with  the  masters. 

The  business  heretofore  performed  in  the 
Report  Office  under  the  direction  and  con- 
trol of  the  Clerks  of  Records  and  Writs. 


218 


BOLES  09  THB  8DPAIBUK  GOintT. 


Name  of  Department 


4.  Taxing 


Order  LZI. 


Buslneea. 


5.  Enrolment  . 


6.  Jadgmentfl      and 

married  womevCt 

acknowledg 

menu, 

7.  Bills  of  Sale 


8.  Queen's   Remem- 

faranoer. 

9.  Crown  Office 


10.  Asflociatee 


The  taxation  of  coets  in  the  Queen's  Bench 
Division,  except  such  coets  as  have  heretofore 
been  taxed  in  the  Queen's  Bemembranoer's 
Office  or  the  Crown  Office. 

The  business  heretofore  performed  in  the  En- 
rolment Office. 

The  registry  of  judgments,  exeoutiou,  &c.,  and 
ike  regittry  of  aeknowUdgmenU  of  deeds  by 
married  women. 


The  registry  of  bills  of  sale  and  other  duties 
connected  therewith. 

The   business    heretofore   performed  in    the 
Queen's  Remembrancer's  Office. 

The   business    heretofore  performed   in    the 
Crown  Office. 

The  business  heretofore  performed  in  the  Asso- 
ciates' Offices. 

J.  A.,  O.  60a,  r.  1.    The  column  containing  the  staff  is  omitted. 

2.  It  shall  be  the  special  duty  of  one  of  the  masters  to 
be  present  at,  and  control  the  business  of,  the  Central 
Oflfice,  and  to  give  the  necessary  directions  with  respect  to 
questions  of  practice  and  procedure  relating  to  the  business 
thereoi  The  masters  shall  select  five  of  their  number  to 
discharge  this  duty  in  turn,  according  to  a  rota  to  be  fixed 
by  themselves,  and  ecLch  of  such  masters  according  to  his 
turn  shaU  disdharge  such  duty  daily  for  a  period  of  not 
less  than  one  month  at  a  time. 

J.  A.,  0.  60a,  r.  2. 

3.  A  sufficient  number  of  masters,  not  being  less  than 
three,  shall,  except  in  vacation,  attend  each  day  at  the 
Central  Office  to  tax  costs  In  vacation  one  master  shall 
attend  daily  for  that  purpose.  The  taxing  masters  shall  be 
selected  according  to  a  rota  to  be  fixed  by  the  masters. 

J.  A.,  0.  60a,  r.  3. 

*i.  The  arrangements  made  under  the  two  last  preceding 
Eules  shall  be  publicly  announced  in  such  manner  as  the 
Lord  Chief  Justice  of  England  shall  from  time  to  time 
direct. 


Master  to 

direct 

practice. 


Taxing 
masten. 
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Ord«rIiXI.  5.  Every  master,  and  every  first  and  second-class  clerk 
T"T~        in  the  Filing  and  Record  Department,  shall,  by  virtue  of 

his  office,  have  authority  to  take  oaths  and  affidavits  in 

the  Supreme  Court. 

J.  A.,  0.  60a,  r.  4. 

Sealt.  6.  The  official  seals  to  be  used  in  the  Central  Office 

shall  be  such  as  the  Lord  Chancellor  from  time  to  time 
directs. 

J.  A.,  O.  60a,  r.  5. 

Office  7.  All  copies,  certificates,  and  other  documents  appear- 

oopiee.  .  i^g  to  be  sealed  with  a  seal  of  the  Central  Office  shall  be 
presumed  to  be  office  copies  or  certificates  or  other  docu- 
ments issued  from  the  Central  Office,  and  if  duly  stamped 
may  be  received  in  evidence,  and  no  signature  or  other 
formality,  except  the  sealing  with  a  seal  of  the  Central 
Office,  shall  be  required  for  the  authentication  of  any  such 
copy,  certificate,  or  other  document. 

J.  A.,  O.  60a,  r.  5. 

Judgment  *8.  It  shall  not  be  necessary  to  enrol  any  judgment  or 
not  to  be  order,  w nether  dated  before  or  since  the  commencement  of 
^^oroUed.     ^e  principal  Act 

BoHte  y.  HatHe,  2  Ch.  D.  304. 

Enrolment      9.  All  deeds  which  by  any  statute  or  sta tutor}'  rule  are 

of  deeds,     directed  or  permitted  to  be  enrolled  in  any  of  the  courts 

whose  jurisdiction  has  been  transferred  to  the  High  Court 

of  Justice  may  be  enrolled  in  the  Enrolment  Department 

of  the  Central  Office. 

J.  A.,  0.  60a,  r.  6.    AUan  v.  U,  K,  Tdegra'pk  Co^  24  W.  R.  898. 

Scheme  *10.  A  scheme  under  the  Railway  Companies  Act,  1867, 

under  Ry.  shall  be  enrolled  in  the  Enrolment  Department  of  the 
CkK'sAct,  Central  Office. 

O.  Jan.  24, 1868,  2a    Moigan,  p.  285. 

*11.  A  scheme  under  the  Act  in  Eule  10  mentioned 
Confirm*-  shall  not  be  enrolled  unless  notice  of  the  order  confirm- 
tion  order,  j^^g  j^  j^^  ^^  j^^^^  q^^^  ^^  every  entire  week,  reckoned 

from  Sunday  morning  to  Saturday  evening,  which  elapses 
between  the  pronouncing  of  the  order  and  the  expiration 
of  30  days  from  the  pronouncing  thereof,  been  inserted  in 
such  two  newspapers  as  shall  have  been  appointed  by  the 
Adyertiie*  judge  for  the  insertion  of  advertisements  under  the  order 
"lent         made  pursuant  to  that  Act,  nor  unless  the  newspapers 
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contaiiiing  those  notices  are  produced  to  the  proper  ofiScer  Order  LXI. 
when  the  scheme  is  presented  for  enrolment 
See  Rale  22  of  same  Order,  »nd  Morgan,  p.  284. 

*12.  All  acknowledgments  required  for  the  purpose  of  Acknow- 
enrolling  any  deed  or  other  document  may  be  made  before  l^^g™®"^** 
the  Clerk  of  Enrolments  or  before  a  master,  as  occasion  purpose  of 
may  require.  enrolliog. 

Ck>jis.  0. 1,  r.  40. 

*13.  The  records  of  all  deeds  and  recognisances  enrolled  Reoorda  of 
shall  be  sent  by  the  Clerk  of  Enrolments,  so  long  as  tJiai  ^®®^  ^^ 
office  shall  continue^  or  by  the  proper  officer  of  the  Bkircl-  j^^^. " 
Tnent  Department^  to  the  Public  Record  Office,  Bolls  Yard, 
within  two  years  from  the  time  of  the  enrolment  thereof. 

Cons.  0. 1,  r.  41. 

*14.  No  recognisance  shall  be  enroUed  after  six  months  Hme  for 
from  the  acknowledgment  thereof,  except  under  special  ?"?J^^* 
circumstances,  and  by  an  order  made  by  the  Court  or  a 
judge  upon  motion  for  the  enrolment  thereof  after  that 
time. 

See,  too,  0.  60,  r.  4. 

*15.  No  order  made  on  a  petition,  and  no  order  to  make  Piling 
a  submission  to  arbitration,  or  an  award,  an  order  of  the  before 
Court,  and  no  judgment  or  order  wherein  any  written  ^^jff, 
admissions  of  evidence,  are  entered  as  read,  shall  be  passed,  P*"®^ 
until  the  original  petition,  submission  to  arbitration,  or 
award,  or  written  admissions  of  evidence,  shall  have  been 
filed  in  the  Central  Office,  or,  where  the  proceedings  are 
taken  in  a  District  Registry,  in  the  District  Registry,  and  a 
note  there  of  madeon  the  judgment  or  order  by  the  proper 
officer. 

Cods.  O.  28,  r.  23. 

*16.  Upon  every  pleading  or  other  proceeding  which  is  Date  of 
filed  in  the  Central  Office,  the  date  of  tiling  the  same  shall  J^ .^  ^ 
be  printed  or  written.  "^^^^ 

Cons.  0.  1,  r.  45.  ing. 

*17.  Proper  indexes  or  calendars  to  the  files  or  bundles  Indexes, 
of  all  documents  tiled  at  the  Central  Office  shall  be  kept,  so 
that  the  same  may  be  conveniently  referred  to  when  re- 
quired ;  and  such  indexes  or  calendars  and  documents 
shall,  at  all  times  during  office  hours,  be  accessible  to  the 
public  on  payment  of  the  usual  fee. 

Cons.  O.  I,  r.  46. 
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Ordtr  LXt      ♦ig.  There  shall  also  he.  entered  in  proper  books  kept  for 

-^~~     .      the  purpose  the  time  when  any  certificate  is  delivered  at  the 

delivery  of  ^^'"^  Office  to  be  filed,  with  the  name  of  the  cause  and 

certificate  the  date  of  the  certificate  ;  and  the  like  entry  shall  bo 

for  filing,    made  of  the  time  of  delivery  of  every  other  document  filed 

at  the  Central  Office ;  and  such  books  shaU,  at  all  times 

during  office  hours,  be  accessible  to  the  public  on  payment 

of  the  usual  fee. 

Cons.  0.  1,  r.  47. 

*19.  Y^yery  judgment,  order,  certificate,  petition,  or  docu- 
ment made,  presented,  or  used  in  any  cause  or  matter^ 
shall  be  distinguished  by  having  plainly  written  or 
stamped  on  the  first  page  thereof  the  year,  the  letter,  and 
the  number  by  which  the  cause  or  vruxtter  is  distinguished 
in  the  books  kept  ai  the  Central  Office. 

Cons.  O.  1,  r.  48. 

Dates  of         '^20.  There  shall  also  be  entered  in  the  Cause  Books,  the 
orden  and  date  of  every  judgment,  order,  and  certificate  made  in 
every  cause  or  matter. 
Cons.  O.  1,  r.  49. 
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*21.  The  entry  of  eveiy  jitdgment  and  order  in  such 
Cause  Books  in  the  Chancery  Division,  shall  contain  a 
reference  to  the  date  and  folio  of  the  Registrar's  book  in 
which  the  judgment  or  order  has  been  entered. 

Cons.  O.  1,  r.  50. 

22.  The  Registrar  of  Judgments  shall  not  receive  any 
memorandum  of  a  judgment,  execution,  lis  pendens,  order, 
rule,  annuity.  Crown  debt,  or  other  imcumbrance,  or  any 
memorandum  of  satisfaction  relating  to  the  same,  for 
registration,  after  the  hour  of  two  in  the  afternoon. 

J.  A.,  O.  60a,  r.  7. 

23.  The  Clerk  of  Enrolments  and  each  of  the  following 
Registrars,  namely — 

(a.)  The  Registrar  of  Bills  of  Sale  ; 

(b,)  The  Registrar  of  Certificates  of  Acknowledgments 

of  Deeds  by  Married  Women ; 
(e.)  The  Registrar  of  Judgments ; 
shall,  on  a  request  in  writing  giving  sufficient  particulars, 
and  on  payment  of  the  prescribed  fee,  cause  a  search  to  be 
made  in  the  registers  or  indexes  under  his  custody,  and 
issue  a  certificate  of  the  result  of  the  seaiclu 
J.  A.,  0. 60a,  r.  8. 
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*24.  For  the  purpose  of  enabling  all  persons  to  obtain  Order  LXL 
precise  information  as  to  the  state  of  any  cause  or  matter,      ^^ 
and  to  take  the  means  of  preventing  improper  delay  in  the  o/dat^ 
progress  thereof,  the  proper  officer  shall  at  the  request  of  and  pro- 
any  person,  whether  a  party  or  not  to  the  cause  or  matter  oeedings 
inquired  after,  but  on  payment  of  the  usual  fee,  give  a  "^  ■ctJon* 
certificate  specifying  therein  the   dates  and  general  de- 
scription of  the  several  proceedings  which  have  been  taken 
in  such  cause  or  matter  in  tlie  CetUral  Office, 

Cons.  0. 1,  r.  53. 

25.  The  Masters  shall  ezecxUe  the  office  of  the  Eogistrar  Regutrar 
for  the  purposes  of  the  Bills  of  Sale  Act,  1878,  and  the  of  Billfl  of 
Bills  of  Sale  Act,  1878,  Amendment  Act,  1882,  and  any  ^^  A°^- 
one  of  the  Masters  may  perform  all  or  any  of  the  duties  of 

the  Registrar. 

J.  A.,  O.  60o,  r.  9. 

26.  A  memorandum  of  satisfaction  may  be  ordered  to  be  Memoran- 
written  upon  a  registered  copy  of  a  bill  of  sale,  on  a  dum  of 
consent  to  the  satisfaction,  signed  by  the  person  entitled  f*"^^/.,, 
to  the  benefit  of  the  bill  of  sale,  and  verified  by  affidavit,  ^f^^  * 
being  produced  to  the  Registrar,  and  filed  in  the  Central 

Office. 

J.  A.,  0.  60a,  r.  10. 

27.  Where  the  consent  in  the  last  preceding  Rule  men- 
tioned cannot  be  obtained,  the  Registrar  may,  on  applica- 
tion by  summons,  and  on  hearing  the  person  entitled  to 
the  benefit  of  the  bill  of  sale,  or  on  affidavit  of  service  of 
the  summons  on  that  person,  and  in  either  case  on  proof 
to  the  satisfaction  of  the  Registrar  that  the  debt  (if  any) 
for  which  the  bill  of  sale  was  made  has  been  satisfied  or 
discharged,  order  a  memorandum  of  satisfaction  to  be 
written  upon  a  registered  copy  thereof. 

J.  A.,  0.  60a,  r.  10. 

28.  No  affidavit  or  record  of  the  Court  shall  be  taken  Docu- 
out  of  the  Central  Office  without  the  order  of  a  judge  or  ments  not 
Master,  and  no  subpoena  for  the  production  of  any  such  *®  ^    , 

i^movfiQ. 

document  shall  be  issued.  f,^nj  q^^^, 

J.  A.,  0.  60a,  r.  11.  ^ral  Office. 

29.  Any  officer  of  the  Central  Office,  being  required  to  Expenaea 
attend  with  any  record  or  document  at  any  assizes  or  at  ^Jj^^??*^ 
any  Court  or  place  out  of  the  Jtoi^al  Courts  ofJuaticey  shall  *    ^  "* 
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^War  IZt  be  entitled  to  require  that  the  solicitor  or  party  desiring 
~;T  his  attendance  shall  deposit  with  him  a  sufficient  sum  of 

cords.  "  nioney  to  answer  his  just  fees,  charges,  and  expenses  in 
respect  of  such  attendance,  and  undertake  to  pay  any- 
further  just  fees,  charges,  and  expenses  which  may  not  be 
fully  answered  by  such  deposit. 

Cons.  0. 1,  r.  43. 
Docu-  ♦SO.  Where  any  deeds  or  other  documents  are  ordered 

^^tldf'  ^  ^  ^®^*  ^^  deposited,  whether  for  safe  custody  or  for 
salS  cua-^'^  ^^®  purpose  of  any  inquiry  in  chambers,  or  otherwise,  the 
tody  in  same  shall  be  left  or  deposited  in  the  Central  Office,  and 
chiinben.  shall  be  subject  to  such  directions  as  may  be  given  for 
the  production  thereof. 

Cons.  0.  42,  r.  8. 

♦31.  All  certificates  of  the  chief  clerk  of  a  judge  and  all 
petitions  and  written  admissions  of  evidence  whereon  any 
order  is  founded,  and  all  submissions  to  arbitration  made 
orders  of  the  Court,  shall  be  transmitted  to  and  left  at 
the  Central  Office,  to  be  there  filed  or  preserved.  And 
all  office  copies  thereof,  or  of  any  part  thereof  that  may 
be  required,  shall  be  ready  to  be  delivered  to  the  party 
requiring  the  same  within  forty^ght  hours  after  the  sami 
shall  have  been  bespoken. 

Cons.  0.  1,  r.  44,  which  adds  :  After  the  same  shall  have  been 
signed  by  the  judg«  in  cases  where  his  signature  is  required. 

Forms.  32.  The  Forms  contained  in  the  Appendices  shall  be 

used  in  or  for  the  purposes  of  the  Central  Office,  with 
such  variations  as  circumstances  may  require. 

J.  A.,  O.  60a,  r.  12. 

33.  The  Masters  may  from  time  to  time  prescribe  the 
use  in  or  for  the  purpose  of  the  Central  Office  of  such 
modified  or  additional  forms  as  may  be  deemed  expedient. 

J.  A.,  O.  60a,  r.  12.    See  Wilson,  p.  702. 
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♦ORDER  LXIL 
Rboistrabs  of  thb  Chancebt  Division. 


Atten>  1-  1*116  Registrars  of  the  Chancery  Division  shall  attend 

danee  in     the  judges  of  the  Chancery  Division,  and  the  Court  of 
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Appeal  upon  the  hearing  of  appeals  from  the  Chancery     J^^Jf 
Division,  in  rotation  as  they  may  arrange  amanggt  them- 


sdveSy  and  in  default  of  arrangement  week  by  week  on  chancery 
alternate  days.  Division. 

CoDB.  0. 1,  r.  17. 

2.  All  judgments  and  orders  drawn  np  by  the  Registrars,  E^^^T  <>' 
or  by  the  chief  clerks  to  the  judges,  and  all  prsBcipes  for  J^gf^  4^. 
attachments,    and  such  other  dociunents  (if    any)    as, 
according  to  the  present  practice  or  the  practice  for  the 

time  being,  ought  to  be  entered  by  the  entering  clerks  to 
the  Eegistrars,  shall  be  entered  by  them  without  abbrevia- 
tions, and  in  a  clear  and  legible  hand,  under  the  direction 
of  the  Senior  Registrar  for  the  time  being,  within  one  clear 
day  after  the  same  shall  be  left  for  entry,  and  all  such 
entries  shall  be  examined  by  one  of  the  said  entering 
clerks,  and  be  marked  with  his  initials  to  denote  such 
examination. 

Cons.  0. 1,  r.  18. 

3.  Proper  calendars  or  indexes  of  such  entries  shall  be  J^^^IJ'  ^ 
made  by  the  entering  clerks,  so  that  the  same  may  be 
conveniently  referred  to  when  required,  and  the  calendars 

or  indexes  and  the  books  in  which  the  entries  are  made 
shall  when  completed  be  transmitted  to  the  Filing  and 
Record  Department  of  the  Central  Office  to  be  there 
preserved,  and  shall  at  all  times  during  office  hours  be 
accessible  to  the  public  on  payment  of  the  usual  fee. 

Cons.  0.  1,  r.  19. 

4.  At  the  time  of  bespeaking  a  judgment  or  order,  the  Docu- 
party  bespeaking  the  same  shall  leave  with  the  Registrar  ?f ?*?  ^ 
his  counsel's  brief,  and  such  other  documents  as  may  be  ^^^ 
required  by  the  Registrar  for  the  purpose  of  enabling  him 

to  draw  up  the  same. 

Cons.  O.  1,  r.  20. 

5.  "Eyerj  judgment  or  order  shall  be  bespoken,  and  the  Decree 
briefs  and  other  documents  mentioned  in  the  last  pr©-?!??®'*^ 
ceding  Rule  shall  be  left  with  the  Registrar  within  seven  gpoken. 
days  after  the  judgment  or  order  is  pronounced  or  finally 
disposed  of  by  the  Court  or  judge. 

Cons.  O.  1,  r.  21. 

6.  In  case  dxr^  judgment  or  order  is  not  bespoken,  and  Conse- 
the  briefs  and  other  requisite  documents  are  not  left  with  J'*?"^*** 
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•**«      the  Registrar  within  the  time  prescribed  by  the  last  pre- 
^^^'     ceding  Eule,  the  Begistrar  may  decline  to  draw  up  the 

judgment  or  order  without    the    leave  of    the  Court 

or  judge. 

Cons.  O.  1,  r.  22. 

7.  At  the  time  of  delivering  out  the  draft  of  any 
judgment  or  order  which  requires  to  be  settled  by  the 
Eegistrar  in  the  presence  of  the  parties,  theEegistrar  shall 
deliver  out  to  the  party  on  whose  application  the  draft 
has  been  prepared,  an  appointment  in  writing  of  a  time 
for  settling  the  same. 

Cons.  O.  1,  r.  23. 

8.  A  notice  of  the  appointment  shall  be  served  on  the 
opposite  party  one  clear  day  at  least  before  the  time  fixed 
thereby  for  settling  the  draft  judgment  or  order,  and  the 
party  serving  the  notice,  and  the  party  so  served,  shall 
attend  the  appointment,  and  produce  to  the  Eegistrar  their 
briefs,  and  such  other  documents  as  may  be  necessary  to 
enable  him  to  settle  the  draft. 

Cons.  O.  1,  r.  24.    Be  ChriMtmoa,  19  Beav.  519. 

9.  Service  of  the  notice  of  appointment  shall  be  effected 
by  leaving  it  at  the  place  for  service  of  the  party  to  be 
served,  or  by  transmitting  it  by  post  to  such  party  at  such 
place  for  service. 

Cons.  0. 1,  r.  25. 

10.  At  the  time  fixed  for  settling  the  draft  tim  Regis- 
trar shall  satisfy  himself  in  such  manner  as  he  may  think 
ft  that  service  of  the  notice  of  appointment  has  been  duly 
effected. 

Cons.  0.  1,  r.  26. 

11.  When  the  dr&ft  judgment  or  order  has  been  settled 
by  the  Eegistrar,  he  shall  name  a  time  in  the  presence  of 
the  several  parties,  or  else  deliver  out  an  appointment  in 
writing  of  a  time  for  passing  the  judgment  or  order,  and 
in  the  latter  case  notice  of  the  appointment  shall  be  served 
on  the  opposite  party  in  like  manner  as  directed  by  Eules 
8  and  9  of  this  Order,  with  reference  to  an  appointment 
to  settle  the  droit  judgment  or  order. 

Cons.  0. 1,  r.  27. 

Defanlt  12.  If  any  party  fails  to  attend  the  Begistrar's  appoint- 

in  attend-  ment  for  settling  the  draft  of  or  passing  any  judgment  or 
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order,  or  fails  to  produce  his  briefs  and  such  other  docu-     Orde* 
ments  as  the  Eegistrar  may  require  to  enable  him  to  _____ 
settle  such  draft,  or  pass  such  judgment  or  order,  the  Regis-  jjj-  ^p. 
trar  may  proceed  to  settle  the  draft,  or  pass  the  judgment  p^tment 
or  order  in  his  absence,  and  the  Eegistrar  shall  be  at  liberty  with  docu- 
to  dispense  with  the  production  of  counsels  briefs,  and  to  ™®^*»* 
act  upon  such  evidence  as  he  may  think  fit  of  the  actual 
appearance  by  counsel  of  the  party  failing  to  attend,  or  to 
produce  such  documents  or  papers  as  aforesaid,  or  may 
require  the  matter  to  be  mentioned  to  the  Court  or  jvdge. 
Cons.  O.  1,  r.  28.     Veatman  v.  Read,  14  W.  R.  123. 

13.  The  Registrar  may  adjourn  any  appointment  for  Adjourn- 
settling  the  draft  of  or  passing  any  judgmerd  or  order  to  ™ent  of 
such   time  as  he  may  think  fit,   and  the  parties  who  ^l^g^t*   ' 
attended  the  appointment  shall  be  bound  to  attend  such 
adjournment  without  further  notice. 

Cons.  O.  1,  r.  31. 

14.  Notwithstanding  the  preceding  Rules  of  this  Order,  Settling 
the  Registrar  shall  be  at  liberty,  in  any  case  in  which  he  ^^f^ 
may  think  it  expedient  so  to  do,  to  settle  and  pass  the  ^Sl^* 
jttdginent  or  order,  without  making  any  appointment  for 
either  purpose  and  without  notice  to  any  party. 

Cons.  O.  1,  r.  32. 

15.  The  Registrar  shall,  at  the  time  of  any  attendance  Special 
before  him  for  the  purpose  of  settling  the  terms  of  and  allowance 
passing  any  judgment  or  order,  if  requested  to  do  so  by  '^'  *^*"" 
any  party,  on  the  ground  that  it  is  of  a  special  nature  or  ,  27  rSl* 
of  unusual  length  or  difficulty,  certify,  for  the  information 

of  the  taxing  officer,  whether  in  his  opinion  any  special 
allowance  ought  to  be  made  in  taxation  of  costs  in  respect 
thereof. 
Cf.  0.  65,  r.  27  (1)  (18). 

16.  All  orders  for  the  payment  or  transfer  of  money  or  Orders  for 
securities  into  Court  to  the  account  or  credit  of  the  Pay-  payment 
master  General,  and  for  the  payment  or  transfer  of  money  *°*^  °'_!?"* 
or  securities  out  of  Court  by  the  Paymaster  General  shall  ° 

be  drawn  up  in  conformity  with  such  rules  relating  thereto 
as  shall  be  from  time  to  time  made  under  the  Court  of 
Chancery  Funds  Act,  1872,  or  any  Act  amending  the  same. 
See  Chancery  Funds  Rules,  1874.    Morgan,  p.  402. 

17.  The  Registrars  of  the  Chancery  Division  shall  keep  List  of 
distinct  lists  of  the  causes  and  matters  set  down  to  be  "Otters 
heard  before  each  judge  of  that  Division.  J^  judJ^ 
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Ordvr  18.  All  petitions  which  leqnire  to  be  answered,  shall 

^*^^'  be  answered  in  the  name  of  the  Senior  Registrar  for  the 
Answeriiiff  ^^°^^  being,  and  any  orders  on  petitions  which,  according 
petitions,  to  the  practice  formerly  prevailing  in  the  Chancery  Divi- 
Orders  sion,  were  drawn  up,  passed,  and  entered  in  the  office  of 
Qp^n  the  Secretaries  of  the  Master  of  the  Rolls,  shall  be  drawn 

petitions,    ^p^  passed,  and  entered  by  or  under  the  direction  of  the 
Registrars  of  the  Chancery  Division. 

As  to  orders  on  petitions  of  oonrse,  see  Cons.  O.  28,  r.  17. 
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ORDER  LXIII. 

Sittings  axd  Yacatioks. 

1.  The  sittings  of  the  Court  of  Appeal  and  the  sittings 
in  London  and  Middlesex  of  the  High  Court  of  Justice 
shall  be  four  in  every  year,  viz.,  the  Michaelmas  sittings, 
the  Hilary  sittinscs,  the  Easter  sittings,  and  the  Trinity 
sittings.  The  Michaelmas  sittings  shall  commence  on  the 
2ud  of  November  and  terminate  on  the  2l8tof  December; 
the  Hilary  sittings  shall  commence  on  the  11th  of  January 
and  terminate  on  the  Wednesday  before  Easter ;  the  Easter 
sittings  shall  commence  on  the  Tuesday  after  Easter 
week  and  terminate  on  the  Friday  before  Whit  Sunday ; 
and  the  Trinity  sittings  shall  commence  on  the  Tuesday 
after  Whitsun  week  and  terminate  on  the  8th  of  August. 

J.  A.,  O.  61,  r.  1. 

*2.  It  shall  not  be  necessary  for  the  Court  of  Appeal  or 
the  High  Court  of  Justice  to  sit  on  the  day  appointed  to 
be  kept  as  the  Queen's  Birthday. 

*3.  The  sittings  of  the  several  offices  of  the  Supreme 
Court  shall  extend  over  the  whole  of  the  four  periods 
between  the  vacations. 

4.  The  vacations  to  be  observed  in  the  several  Courts 
and  offices  of  the  Supreme  Court  shall  be  four  in  every 
year,  viz.,  the  Long  vacation,  the  Christmas  vacation,  the 
Easter  vacation,  and  the  Whitsun  vacation.  The  Long 
vacation  shall  commence  on  the  10th  of  August  and  ter- 
minate on  the  24th  of  October:  the  Christmas  vacation 
shall  commence  on  the  24th  of  December  and  terminate  on 
the  6th  of  January:  the  Easter  vacation  shall  commence  on 
Good  Friday  and  terminate  on  Easter  Tuesday :  and  the 
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Whitsun  vacation  shall  commence  on  the  Saturday  before  Order 
"WJiit  Sunday  and  shall  tenninate  on  the  Tuesday  after  ^^^^' 
Whit  Sunday.  "" 

J.  A.,  O.  61,  r.  2. 

5.  The  days  of  the  commencement  and  tennination  of  Com- 
each  sitting  and  vacation  shall  be  included  in  such  sitting  mence- 
and  vacation  respectively.  Sradna- 

J.  A.|  0.  61y  r.  3.  tion. 

6.  The  several  offices  of  the  Supreme  Court  shall  be  Offices, 
open  on  every  day  of  the  year,  except  Sundays,  Good  ^^^^ 
Friday,   Easter    Eve,   Monday  and    Tuesday  in  Easter  ^'P®'^ 
week,  Whit  Monday,  Christmas  Day,  and  the  next  fol- 
lowing working  day,  and  all  days  appointed  by  proclama- 
tion to  be  observed  as  days  of  general  fast,  humiliation,  or 
thanksgiving. 

J.  A.,  O.  61,  r.  4.    Ab  to  serving  instroments  on  these  days,  see 
0. 67,  r.  12. 

7.  The  offices  of  each  District  Registrar  of  the  High  District 
Court  of  Justice  shall  be  open  on  every  day  and  hour  in  the  Registries, 
year  on  which  the  offices  of  the  Registrar  of  the  County 

Court  of  the  place  in  which  the  District  Registry  is  situate 
are  required  to  be  kept  open. 
J.  A.,  O.  61,  r.  4a. 

8.  The  offices  of  the  Supreme  Court  (including  the  Saturdays. 
Judges'  chambers)  shall,  save  as  hereinafter  mentioned^ 

close  on  Saturdays  at  two  o'clock. 
J.  A.,  O.  61,  r.  46. 

'    9.  The  office  hours  in  the  several  offices  of  the  Supreme  pffi<» 
Court,  other  than  the  Summons  and  Order,  Crown  Office,  '*®'*"- 
and  Associates'  Departments  of  the  Central  Office,  shall  be 
from  ten  in  the  forenoon  to  four  in  the  afternoon,  except 
on  Saturday  and  in  vacation,  when  the  offices  shall  close 
at  two  in  the  afternoon.     In  the  excepted  departments  the 
hours  shall  be  from  eleven  in  the  forenoon  to  five  in  the 
afternoon,  except  on  Saturday  and  in  vacation,  when  the 
hours  shsdl  be  from  eleven  in  the  forenoon  to  three  in  the 
afternoon. 
J.  A.,  O.  61,  r.  4c. 

10.  The  office  of  the  District  Registry  at  Manchester  Manches- 
shall  not  be  open  in  any  year  on  the  five  days  next  fol-  *®'\.y^^ 
lowing  Whit  Monday.  v^tion. 

J.  A.,  O.  61,  r.  id, 
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Order 

Lxni. 

Botaof 

vacation 

judges. 


Vacation 
buiiness. 


Appeal. 


11.  Two  of  the  judges  of  the  High  Court  shall  be 
selected  at  the  commencement  of  each  Long  vacation  for 
the  hearing  in  London  or  Middlesex,  during  vacation,  of 
all  such  applications  as  may  require  to  be  immediately  or 
promptly  heard.  Such  two  judges  shall  act  as  vacation 
judges  for  one  year  from  their  appointment.  Li  the. ab- 
sence of  arrangement  between  the  judges,  the  two  vacation 
judges  shall  be  the  two  judges  last  appointed  (whether  as 
judges  of  the  said  High  Court  or  of  any  Court  whose  juris- 
diction is  by  the  Principal  Act  transferred  to  the  said 
High  Court)  who  have  not  already  served  as  vacation 
judges  of  any  such  Court,  and  if  there  shall  not  be  two 
judges  for  the  time  being  of  the  said  High  Court  who  shall 
not  have  so  served,  then  the  two  vacation  judges  shaU  be 
the  judge  (if  any)  who  has  not  so  served  and  the  senior 
judge  or  judges  who  has  or  have  so  served  once  only  ac- 
cording to  seniority  of  appointment,  whether  in  the  said 
High  Court  or  such  other  Court  as  aforesaid.  The 
Lord  Chancellor  shall  not  be  liable  to  servo  as  a  vacation 
judge. 

J.  A.,  O.  61,  r.  5.  Cf.  J.  A.,  1873,  b.  28.  Judgment  under  0. 14 
is  vacation  business  if  the  right  to  it  has  accrued  only  during  the 
vacation. 

12.  The  vacation  judges  may  sit  either  separately  or 
together  as  a  Divisional  Court  as  occasion  shall  require, 
and  may  hear  and  dispose  of  all  causes,  matters,  and  other 
business,  to  whichever  Division  the  same  may  be  assigned. 
No  order  made  by  a  vacation  judge  shall  be  reversed 
or  varied  except  by  a  Divisional  Court  or  the  Court  of 
Appeal,  or  the  judge  who  made  the  order.  Any  other 
judge  of  the  High  Court  may  sit  in  vacation  for  any  vaca- 
tion judge. 

J.  A.,  O.  61,  r.  6.    As  to  what  is  vacation  business,  see  In  re 
Wigan  Junction  RailvMyt  Act,  L.  R.  10  Ch.  641. 


Who  may 
issue  sum- 
monses. 


*13.  Any  judge  of  the  Chancery  Division  whose  cham- 
bers may  be  open  for  business  during  any  vacation,  or  any 
vacation  judge  acting  on  his  behalf,  may  issue  summonses 
for  the  purpose  of  any  proceeding  before  any  other  judge 
of  that  Division  at  chambers  after  the  Tacation. 
Orders  in  ♦I 4.  In  the  interval  between  the  close  of  any  sittings 
chambers,  and  the  commencement  of  the  next  sittings,  the  judgments 
or  orders  of  any  judge  may  be  prosecuted  at  the  chambers 
of  any  judge  by  his  permission ;  and  in  case  the  prosecu- 
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tion  thereof  shall  not  be  completed  during  such  interval,  ^^'^ 
the  prosecution  may  be  continued  at  the  chambers  of  the  ^*^^^- 
same  judge  if  and  so  far  as  he  shall  think  fit. 

*15.  Any  interval  between  the  sittings  of  the  High  Int^ala 
Court  or  any  Division  thereof,  not  included  in  a  vacation,  °^^^ 
shall,  so  far  as  the  disposal  of  business  by  the  vacation 
judg;^  is  concerned,  be^deemed  to  be  a  portion  of  the 
vacation. 

Compare  J.  A.,  O.  61,  r.  7. 

16.  The  Official  Eeferees  shall  sit  at  least  from  10  a.nL  Official 
to  4  p.m.  on  every  day  during  the  Michaelmas,  Hilary,  ref«f®e"' 
Easter,  and  Trinity  sittings  of  the  High  Court  of  Justice, 
except  on  Saturdays,  during  such  sittings,  when  they  shall 
sit,  at  least,  from  10  a.m.  to  1  p.m. ;  but  nothing  in  this 
Rule  shall  prevent  their  sitting  on  any  other  days. 

J.  A.,  O.  61,  r.  8. 


ORDER  LXIV.  Order 

LXIV. 

Time.  


See  Cohb.  O.  87. 

1.  Where  by  these  Rules,  or  by  any  judgment  or  order  "Month." 
given  or  made  after  the  commencement  of  the  Principdl. 

Act,  time  for  doing  any  act  or  taking  any  proceeding  is 
limited  by  months,  and  where  the  word  "  month  "  occurs 
in  any  document  which  is  part  of  any  legal  procedure 
under  these  Rides,  such  time  shall  be  computed  by  calendar 
months,  unless  oth^rtpise  expressed. 

J.  A.,  O.  57,  r.  1. 

2.  Where  any  limited  time  less  than  six  days  from  or  In  periods 
after  any  date  or  event  is  appointed  or  allowed  for  doing  ©p^than 
any  act  or  taking  any  proceeding,  Sunday,  Christmas  Day,  ^hM;*dav8 
and  Good  Friday  shall  not  be  reckoned  in  the  computation  not 

of  such  limited  time.  counted. 

J.  A,  O.  57,  r.  2.    Ex  parte  Viney,  W.  N.  1877,  p.  53.    See 
0.  63,  r.  6,  and  note  thereon. 

3.  Where  the  time  for  doing  any  act  or  taking  any  Where  last 
proceeding  expires  on  a  Sunday,  or  other  day  on  which  ^y  w 
the  offices  are  closed,  and  by  reason  thereof  such  act  or  Sunday, 
proceeding  cannot  be  done  or  taken  on  that  day,  such  act 

or  proceeding  shall,  so  far  as  regards  the  time  of  doing  or 
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Nounend- 
ment  or 
delivery 
of  plead- 
ings  with- 
oat  leave. 

Time  of, 
whan  not 
reckoned. 


JrtjMf      taking  the  same,  be  lield  to  be  duly  done  or  taken  if  done 
^^^'     or  taken  on  the  day  on  vhich  the  offices  shall  next  be 
open. 

J.  A.,  O.  67,  r.  8.    Taphr  ▼.  /onet,  1  C.  P.  D.  87. 

4.  No  pleadings  shall  be  amended  or  delivered  in  the 
Long  vacation,  imless  directed  by  a  Court  or  a  judge. 

J.  A.,  0.  57,  r.  4. 

5.  The  time  of  the  Long  vacation  shall  not  be  reckoned 
in  the  computation  of  the  times  appointed  or  allowed  by 
these  Rules  for  filing,  amending,  or  delivering  any  plead- 
ing, unless  otherwise  directed  by  the  Court  or  a  judge. 

J.  A.,  O.  57,  r.  5.  Sach  time  used,  before  the  Jud.  Acts,  to  be 
reckoned  in  cases  not  coming  under  Cons.  O.  37,  r  18. 

*6.  The  day  on  which  an  order  for  security  for  costs  is 
served,  and  the  time  thenceforward  until  and  including 
the  day  on  which  such  security  is  given,  shall  not  be 
reckoned  in  the  computation  of  time  allowed  to  plead, 
answer  interrogatories,  or  take  any  other  proceeding  in  the 
cause  or  matter. 

Cons.  O.  87,  r.  13. 

7.  The  Court  or  a  judge  shall  have  power  to  enlarge  or 
abridge  the  time  appointed  by  these  Rules,  or  fixed  by  any 
Discretion  order  enlarging  time,  for  doing  any  act  or  taking  any  pro- 
ceeding, upon  such  terms  (if  any)  as  the  justice  of  the  case 
may  require,  and  any  such  enlargement  may  be  ordered 
although  the  application  for  the  same  ia  not  made  until 
after  the  expiration  of  the  time  appointed  or  allowed. 

J.  A.,  0.  57,  r.  6.  As  to  the  cases  to  which  this  Rule  applies,  see 
POeher  v.  Hinde,  11  Ch.  D.  905,  and  Carter  v.  StubU,  6  Q.  B.  D. 
119.    See  Wilson,  p.  413. 


When  an 
order  for 
security 
for  costs. 


Alteration 
of  time. 

Discreti 
of  Court 


Enlarse- 
ment  by 
consent 


Admi' 
ndty. 


8.  The  time  for  delivering,  amending,  or  filing  any 
pleading,  answer,  or  other  document  may  be  enlarged  by 
consent  in  writing,  without  application  to  the  Court  or  a 
judge. 

J.  A.,  O.  57,  r.  da.    Cf.  0.  65,  r.  27  (94). 

9.  In  Admiralty  actions  the  Court  or  a  judge  shall  have 
power  at  any  stage  of  the  proceedings  in  any  such  action, 
upon  a  motion  or  summons  by  either  party,  for  the  trial 
to  take  place  on  an  early  day  to  be  appointed  by  the  Court 
or  a  judge,  to  appoint  that  such  trial  shall  take  place  on 
any  day  or  within  any  time  which  the  Court  or  judge 
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shall  think  fit ;  and  for  such  purpose  the  Court  or  judge  ^•J 
shall  have  power  upon  such  motion  or  summons  to  dis-  ^^*  " 
pense  with  the  giving  of  notice  of  trial,  or  to  abridge  the 
time  or  times  appointed  by  these  Eules  for  giving  such 
notice,  for  the  delivery  of  pleadings,  or  for  doing  any 
other  act  or  taking  any  other  proceeding  in  the  action,  upon 
such  terms  (if  any)  as  the  nature  of  the  case  may  require. 

J.  A.,  O.  57,  r.  7. 

*10.  The  delays  required  by  these  Rules  with  respect  to  BaiL 
the  taking  of  bail  in  Admiralty  actions  may  be  dispensed 
with  by  consent  of  the  solicitors  in  the  action. 

11.  Service  of  pleadings,  notices,  summonses,  orders,  Service, 
rules,  and  other  proceedings,  shall  be  effected  before  the 
hour  pf  six  in  the  afternoon,  except  on  Saturdays,  when 
it  shall  be  effected  before  the  hour  of  two  in  the  after- 
noon. Service  effected  after  six  in  the  afternoon  on  any 
weekday  except  Saturday  shall,  for  the  purpose  of  compur 
ting  any  period  of  time  subsequent  to  such  service,  be 
deemed  to  have  been  effected  on  the  following  day. 
Service  effected  after  two  in  the  afternoon  on  Saturday 
shall  for  the  like  purpose  be  deemed  to  have  been  effected 
on  the  following  Monday. 

J.  A.,  O.  57,  r.  8.  Under  R.  G.  H.  T.  1853, 164,  seven  o'clock  wm 
the  hour  fixed.  As  to  notice  by  telegram,  see  p.  240  ;  and  as  to 
hoar  of  service,  see  pw  150. 

*1 2.  In  any  case  in  which  any  particular  number  of  days,  ^P^t  day 
not  expressed  to  be  clear  days,  is  prescribed  by  these  ^^^If' 
Eules,  the  same  shall  be  reckoned  exclusively  of  the  first  indud^. 
day  and  inclusively  of  the  last  day. 

R.  G.  H.  T.,  r.  174. 

*13.  In  any  cause  or  matter  in  which  there  has  been  no  Y^®°, 
proceeding  for  one  year  from  the  last  proceeding  had,  the  ^^ 
party  who  desires  to  proceed  shall  give  a  month's  notice  proceed- 
to  the  other  party  of  his  intention  to  proceed.     A  sum-  mgs  for  a 
mons  on  which  no  order  has  been  made  shall  not,  but  7^^* 
notice  of  trial  although  countermanded  shall  be  deemed  a 
proceeding  within  this  Rule. 

Thii  Rule  it  important, 

*14.  An  application  to  set  aside  an  award  may  be  made  Setting 
at  any  time  before  the  last  day  of  the  sittings  next  after  *^^ 
such  award  has  been  made  and  published  to  tiie  parties.     ^^"^^'^ 
See  p.  224.    The  time  is  extended  by  this  Role. 

*15.  In  Admiralty  actions  a  caveat  whether  against  the  Admiralty 
issue  of  a  warrant,  the  release  of  property,  or  the  payment  <»^®*t. 
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Orte      of  money  out  of  the  Admiralty  Registry,  shall  not  remain 
^•^^^     in  force  for  more  than  six  months  from  Uie  date  thereof. 


Ord«r  ORDER  LXV. 

LXY. 

Costs. 


Duaetion       1.  Subject  to  the  provisions  of  the  Acts  and  these  Rules ^ 
as  to  costs,  the  costs  of  and  incident  to  all  proceedings  in  the  Suprenm 
Court,  including  the  administration  of  estates  and  trusts, 
shall  be  in  the  discretion  of  the  Court  or  judge ;  provided 
that  nothing  herein  contained  shall  deprive  an  executor, 
administrator,  trustee,  or  mortgagee  who  has  not  unreason- 
ably instituted  or  carried  on  or  resisted  any  proceedings. 
Out  of  an   of  any  right  to  costs  out  of  a  particular  estate  or  fund  to 
estate.        which  he  would  be  entitled  according  to  the  rules  hitherto 
acted  upon  in  the  Chancery  Division :  Provided  also  that, 
where  any  action,  cause,  matter,  or  issue  is  tried  with  a 
Trial  by     jury,  the  costs  shall  follow  the  event,  unless     .... 
jiuy*  the  judge  by  whom  such  action,  cause,  matter,  or  issue  is 

tried,  or  the  Court,  shall,  for  good  cause,  otherwise  order. 
J.  A.,  O.  55,  r.  I.    See  Hints  to  Solicitors,  ad  locum. 
When  *2.  When  issues  in  fact  and  law  are  raised  upon  a 

issues  of  claim  or  coimterdaim,  the  costs  of  the  several  issues,  re- 
i**'*  ^f,  spectively,  both  in  law  and  fact,  shall,  unless  otherwise 
law  raised.  QJ^JQpgJ^  follow  the  event. 

Baines  v.  Bromley,  6  Q.  B.  D.  695. 
Removal        *3.  If  a  cause  be  removed  from   an  inferior   Courti 
Costs  of      having  jurisdiction  in  the  cause,  the  costs  in  the  Court 
inferior       below  shall  be  costs  in  the  cause. 
^^^'  Re  Brandrfth,  9  Ch.  D.  618. 

Wben  *^«  Where  an  action  is  ordered  to  be  tried  in  a  County 

trial  in       Court  under  the  provisions  of  19  &  20  Vict  c.  108,  s.  26, 

County       ii^Q  cQgts  of  the  action  shall,  subject  to  the  provisions  of 

^ered.      ^^®  Principal  Act   and   these   Rules,  follow  the   event, 

unless  by  the  Registrar's  certificate  of  the  result  of  the 

trial  it  shall  appear  that  the  judge  l)efore  whom  the  action 

was  tried  was  of  opinion  tliat  the  question  of  costs  ought 

to  be  referred  to  a  judge  of  the  High  Court,  in  which  case 

no  costs  shall  be  recovered  unless  ordered  by  the  Court  or 

a  judge. 

See  r.  12.    Wilson,  p.  206. 

When  *5.  Where  upon  the  trial  of  any  cause  or  matter  it 

solicitor      appears  that  the  same  cannot  conveniently  proceed  by 


BULES  OF  THE  SUPREME  COURT. 

reason  of  the  solicitor  for  any  party  having  neglected  to     Ordtr 
attend  personally,  or  by  some  proper  person  on  his  behalf,      ^^^^'^' 
or  having  omitted  to  deliver  any  paper  necessary  for  the  neglects  to 
use  of  the  Court  or  judge,  and  which  according  to  the  attend 
practice  ought  to  have  been  delivered,  such  solicitor  shall 
personally  pay  to  all  or  any  of  the  parties  such  costs  as  the 

CoDrt  or  judge  shall  think  fit  to  award. 

Hints  to  Solicitors,  p.  107  and  p.  111.    See  also  as  to  penalty  for 
default  in  appearance,  0.  18,  c.  18. 

6.  In  any  cause  or  matter  in  which  security  for  costs  is  Seoority   > 
required,  the  security  shall  be  of  such  amount,  and  be  ^^r. 
given  at  such  times,  and  in  such  manner  and  form,  as  the  ?l*PP?i» 
Court  or  a  judge  shall  direct.  "•  **•  '•  "' 

J.  A.,  O.  56,  r.  2.    See  also  0.  09,  r.  4.    See  p.  99  and  p.  293. 

7.  Where  a  bond  is  to  be  given  as  security  for  costs,  it  Bond 
shall,  unless  the  Court  or  a  judge  shall  otherwise  direct,  gi^e^  ^o^ 
be  given  to  the  party  or  person  requiring  the  security,  and  ■^^''"^^y* 
not  to  an  officer  of  the  Court. 

J.  A.,  O.  55,  r.  3.    Cf .  0.  69,  r.  6. 

^8.  In  causes  and  matters  commenced  after  these  Eules  When 
come  into  operation,  solicitors  shall  be  entitled  to  charge  higher 
and  be  allowed  the  fees  set  forth  in  the  column  headed  "^^ 
"  lower  scale  "  in  Appendix  N.  in  all  causes  and  matters,     ^^ 
and  no  higher  fees  shall  be  allowed  in  any  case,  except 
such  as  are  by  this  Order  otherwise  provided  for ;  and  in 
causes  and  matters  pending  at  the  time  when  these  Kules 
come  into  operation,  to  which  the  higher  scale  of  costs 
previously  in  force  was  applicable,  the  same  scale  shall 

continue  to  be  applied. 

That  is,  unless  otherwise  ordered  under  'EL  9. 

*9.  The  fees  set  forth  in  the  column  headed  "  higher  Higher 
scale  "  in  Appendix  N.  may  be  allowed,  either  generally  in  "cale  on 
any  cause  or  matter,  or  as  to  the  costs  of  any  particular  JJ^L 
application  made,  or  business  done,  in  any  cause  or  matter, 
if,  on  special  grounds  arising  out  of  the  nature  and  im- 
portance, or  the  difiiculty  or  urgency  of  the  case,  the  Court 
or  a  judge  shall,  at  the  trial  or  hearing,  or  further  consi- 
deration of  the  cause  or  matter,  or  at  the  hearing  of  any 
application  therein,  whether  the  cause  or  matter  shall  or 
shall  not  be  brought  to  trial  or  hearing  or  to  further  con- 
sideration (as  the  case  may  be),  so  order ;  or  if  the  taxing 
officer,  under  directions  given  to  him  for  that  purpose  by 
the  Court  or  a  judge,  shall  think  that  such  allowance  ought 
to  be  so  made  upon  such  special  grounds  as  aforesaid. 

PooUy  V.  DriTtr,  5  Ch.  D.  459.     Wilson,  p.  609.    See  Costs, 
O.  6,  r.  3. 
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Ord«r         *10.  Upon  any  reference  to  a  taxing  officer  to  tax  a  bill 
^^^'      of  costs  of  a  solicitor  for  the  purpose  of  ascertaining  the 


Discretion  *^o^°^  ^^^  ^  such  solicitor  in  respect  thereof  from  the 
of  taxixig  person  to  be  charged  therewith,  if  such  bill  shall  include 
officer.  charges  for  business  done  in  any  cause  or  matter,  the 
This  over-  taxing  officer  may  allow  the  fees  set  forth  in  the  column 
^^JJ^j^^  headed  "  higher  scale  "  in  Appendix  N.  in  respect  of  such 
Floor  Co.  cause  or  matter,  or  in  respect  of  any  particular  application 
V.  TvU,  made  or  business  done  therein,  if  on  such  special  grounds, 
?iy^'  R'    as  are  in  the  last  preceding  Rule  mentioned,  he  shall  think 

•  that  such  allowance  ought  to  be  so  made. 

Impro-  •11.  Xf  in  any  case  it  shall  appear  to  the  Court  or  a 

P*J^y*°'     judge  that  costs  have  been  improperly  or  without  any 

reasonable  cause  incurred,  or  that  by  reason  of  any  undue 

delay  in  proceeding  under  any  judgment  or  order,  or  of 

Miaoon-      any  misconduct  or  default  of  the  solicitor,  any  costs 

duct  of       properly  incurred  have  nevertheless  proved  fruitless  to  the 

Bobator.     person  incurring  the  same,  the  Court  or  judge  may  call  on 

the  solicitor  of  the  person  by  whom  such  costs  have  been 

so  incurred  to  show  cause  why  such  costs  should  not  be 

disallowed  as  between  the  solicitor  and  his  client,  and  also 

(if  the  circumstances  of  the  case  shall  require)  why  the 

solicitor  should  not  repay  to  his  client  any  costs  which  the 

client  may  have  been  oniered  to  pay  to  any  other  person, 

and  thereupon  may  make  such  oixler  as  the  justice  of  the 

Reference  case  may  require.     The  Court  or  judge  may,  if  they  or  he 

to  Taxing  think  lit,  refer  the  matter  to  a  taxing  officer  for  inquiry 

^*"*^'      and  report ;  and  direct  the  solicitor  in  the  first  place  to 

show  cause  before  such  taxing  officer,  and  may  also,  if 

they  or  he  think  fit,  direct    or    authorise   the  official 

solicitor  of  the  Supreme  Court  to  attend  and  take  part  in 

such  inquiry.     Such  notice  (if  any)  of  the  proceedings  or 

order  shall  be  given  to  the  client  in  such  manner  as  tho 

Court  or  judge  may  direct.      Any  costs  of  the  official 

solicitor  shall  be  paid  by  such  parties,  or  out  of  such 

funds  as  the  Court  or  a  judge  may  direct ;  or,  if  not 

otherwise  paid,  may  be  paid  out  of  such  moneys  (if  any) 

as  may  be  provided  by  Parliament. 

Cf.  O.  2,  r.  2,  and  0.  19,  r.  5.     7%u  Rule  if  most  imporianL 

Of  recover-      *12.  In  actions  founded  on  contract,  in  which  the 

ing  £60  on  plaintiff  recovers,  by  judgment  or  otherwise,  a  sum  (exclu- 

oontraot.     ^^y^  ^f  costs)  not  exceeding  £50,  he  shall  be  entitled  to 

no  more  costs  than  he  would  have  been  entitled  to  had  he 
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brought  his  action  in  a  County  Court,  unless  the  Court  or     ^W©r 
a  judge  otherwise  orders.  ^^^' 

See  r.  4.    As  to  number  of  oounsel,  lee  r.  46.    The  limit  in  tort 
18  mustered. 

*13.  Where  the  Court  or  a  judge  appoints  one  of  the  Upon  ap- 
solicitors  of  the  Court  to  be  guardian  ad  litem  of  an  infant  pointoent 
or  person  of  unsound  mind,  the  Court  or  judge  may  direct  °n,f2l   ' 
that  the  costs  to  be  incui'red  in  the  performance  of  the  utem. 
duties  of  such  office  shall  be  borne  and  paid  either  by  the 
parties  or  some  one  or  more  of  the  parties  to  the  cause  or 
matter  in  which  such  appointment  is  made,  or  out  of  any 
fund  in  Court  in  which  such  infant  or  person  of  unsound 
mind  may  be  interested,  and  may  give  directions  for  the 
repayment  or  allowance  of  such  costs  as  the  justice  and 
circumstances  of  the  case  may  require. 

Cons.  0.  40,  r.  4. 

*14.  A  set-off  for  damages  or  costs  between  parties  Set  off. 
may  be  allowed  notwithstanding  the  solicitor's  lien  for  Solicitor*8 
costs  in  the  particular  cause  or  matter  in  which  the  set-off  lien, 
is  sought 

Cf.  R.  S.  C,  Costs,  r.  19.    See  Hints  to  Solicitors,  pp.  188,  204. 

*15.  Costs  may  be  taxed  on  an  award,  notwithstanding  Of  award, 
the  time  for  setting  aside  the  award  has  not  elapsed. 

*16.  One  day's  notice  of  taxing  costs,  together  with  a  Notice  of 
copy  of  the  bill  of  costs  and  affidavit  of  increase  (if  any),  taxation, 
shall  be  given  by  the  solicitor  of  the  party  whose  costs 
are  to  be  taxed  to  the  other  party  or  his  solicitor,  in  all 
cases  where  a  notice  to  tax  is  necessary. 

*17.  Notice  of  taxing  costs  shall  not  be  necessary  in 
any  case  where  the  defendant  has  not  appeared  in  person, 
or  by  his  solicitor  or  guardian. 

18.  Every  reference  for  the  taxation  of  costs  in  the  Who  is  to 
Chancery  Division  shall  be  made  to  the  Taxing  Master*"* 

in  rotation ;  provided  that  in  any  case  where  there  shall 
have  been  any  former  taxation  in  the  same  cause  or  matter, 
or  in  any  summons  under  Order  55,  rules  3  or  4,  relat- 
ing to  the  same  estate  or  trust,  the  reference  shall  be  to 
the  Taxing  Master  before  whom  such  former  taxation  took 
place. 
Cons.  O.  40,  r.  2. 

19.  The  Taxing  Masters  shall  be  respectively  assistant  Taxing 

to  each  other,  and  in  the  discharge  of  their  duties ;  and,  jj^?*®"  *? 
for  the  better  despatch  of  the  business  of  their  respective  J^J  ®*^ 
offices,  any  Taxing  Master  may  tax  or  assist  in  the  taxa- 
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tion  of  a  bill  of  costs  which  has  been  referred  to  any  other 
Taxing  Master  for  taxation,  and  for  ascertaining  what  is 
due  in  respect  of  such  costs,  and  in  such  case  shall 
certify  accordingly. 

Cons.  O.  40,  r.  8. 

20.  Where,  upon  the  taxation  of  any  bill  of  costs  in 
the  Chancery  Division,  it  appears  to  the  Taxing  Master 
that  for  the  purpose  of  duly  taxing  the  same  it  is  neces- 
sary to  inspect  any  books,  papers,  or  documents,  relating 
to  the  cause  or  matter  in  the  chambers  of  any  judge,  the 
Taxing  Master  shall  be  at  liberty  to  request  the  Chief 
Clerk  of  such  judge  to  cause  the  same  to  be  transmitted 
to  the  office  of  the  Taxing  Master,  and  also  to  request 
such  Chief  Clerk  to  certify  any  proceedings  in  the  said 
chambers  which  may  be  comprised  in  the  bill  of  costs 
under  taxation,  and  in  such  cases  the  Chief  Clerk,  when 
and  so  soon,  and  at  and  for  such  times  as  the  due  trans- 
action of  the  business  at  the  said  chambers  will  permit, 
shall  direct  such  books,  papers  and  documents,  to  be 
transmitted  to  the  office  of  the  Taxing  Master  for  his  use 
during  the  taxation,  and  shall  certify  the  proceedings 
which  have  taken  place  in  the  said  chambers  according  to 
the  request  of  the  Taxing  Master ;  and  after  the  costs  in 
respect  of  which  such  request  of  the  Taxing  Master  was 
made  shall  have  been  certified  the  Taxing  Master  shall 
cause  the  same  books,  papers,  and  documents,  which  have 
been  so  transmitted  to  his  office,  if  then  remaining  there, 
to  be  returned  to  the  chambers  of  the  judge. 

♦21.  When  any  book,  paper,  or  document,  shall  be 
transmitted  from  the  chambers  of  a  judge  to  the  office  of 
a  Taxing  Master,  a  memorandum  of  such  transmission 
shall  be  made  and  signed  by  the  Taxing  Master  or  the 
clerk  of  the  Taxing  Master,  at  whose  request  such  book, 
paper,  or  document,  may  be  transmitted,  and  shall  be 
delivered  to  the  Chief  Clerk  of  such  judge ;  and  when 
any  such  book,  paper,  or  document,  shall  be  returned 
ibrom  the  office  of  the  Taxing  Master  to  the  judge's 
chambers,  a  memorandum  of  such  return  shall  be  made 
and  signed  by  such  Chief  Clerk,  or  by  one  of  his  clerks, 
and  shall  be  delivered  to  the  Taxing  Master. 

*22  Where  in  pursuance  of  any  direction  by  the  Court 
or  a  judge  in  chambers  drafts  are  settled  by  any  of  the  Con- 
veyancing Counsel  of  the  Court,  the  expense  of  procuring 
such  drafts  to  be  previously  or  subsequently  settled  by 
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other  counsel,  on  behalf  of  the  same  parties  on  whose  Order 
behalf  such  drafts  are  settled  by  the  Conveyancing  ^^^' 
Counsel  of  the  Court,  shall  not  be  cdlowed  on  taxation  as  q^^^  q^ 
between  party  and  party,  or  as  between  solicitor  and  40,  r.  30. 
client,  unless  the  Court  or  a  judge  shall  otherwise  direct. 

*23.  Upon  interlocutory  applications  where  the  Court  Inteilocu- 
or  a  judge  shall  think  fit  to  award  costs  to  any  party,  the  ^^^'y  »Ppli* 
Court  or  judge  may  by  the  order  direct  payment  of  a  ^**°^- 
sum  in  gross  in  lieu  of  taxed  costs,  and  direct  by  and  to 
whom  such  sum  in  gross  shall  be  paid. 

24.  The  fees  payable  on  proceedings  before  a  judge  in  Fees  under 
Cliambers  under  the  Charitable  Trusts  Act,  1853,  s.  28,  Charitable 
shall  be  the  same  as  the  fees  payable  according  to  the  T"J*** 
Rules  relating  to  costs  in  respect  of  other  proceedings  com- 
mencing by  summons,  and  shall  also  in  all  other  respects 

be  regidated  by  these  Rules. 

Cons.  0.  41,  r.  11. 

25.  Where   the  judge   directs   that   any  matter  com-  Summons 
menced  by  summons  under  the  Act  in  the  last  preceding  ^"ider  that 
Rule  mentioned  shall  be  heard  in  open  Court,  the  same  1^°*" 

fees  shall  be  payable  and  the  same  costs  shall  be  allowed    ®^' 
as  would  have  been  payable  in  respect  of  any  other  matter 
so  heard. 

Cons.  O.  41,  r.  12. 

26.  The  fees  and  allowances  to  solicitors  on  proceedings  Feesonder 
under  the  Act  22  &  23  Vict.  c.  35,  s.  30,  shall  be  the  22  &  28 
same  as  are  payable  under  these  Rules,  and  by  the  prac-    *^  ^'     * 
tice  of  the  Court  for  business  of  a  similar  nature. 

Order  of  Court  20th  March,  1860,  r.  5. 

Special  ALrx)WANCBs  and  General  Regulations. 

27.  The  following  special  allowances  and  general  regu-  Prooeed- 

lations  shall  apply  to  all  proceedings  and  all  taxations  in  ^&  ^ 

the  Supreme  Court  of  Judicature.  Supreme 

Court. 

The  numbering  of  the  following  rules  must  be  noticed.    Each  is 

placed  in  a  bracket  to  avoid  confusion. 

(1.)  As  to  writs  of  summons  requiring  special  indorse-  Preparing 
ment,  and  as  to  special  cases,  pleadings,  and  affidavits  in  special 
answer  to  interrogatories,  and  other  special  affidavits,  and  ™***®''- 
admimons  under  Order  32,  nde   4,   the  taxing  officer 
may,  in  lieu  of  the  allowances  for  instructions  and  pre- 
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Order     paring  or  drawing,  and  attendances,  make  such  allowance 
^^^'      for  work,  labour,  and  expenses  in  or  about  the  prei)aration 

of  such  documents  as  in  his  discretion  he  may  think 

proper. 

CofltB,  O.  6,  r.  1. 

Copy  in-         (2.)  As  to  drawing  any  pleading  or  other  document,  the 
eluded.       fees  allowed  shall  include  any  copy  made  for  the  use  of 
the  solicitor,  agent,  or  client,  or  for  counsel  to  settle. 

Coeti,  O.  6,  r.  2. 

Insiruc-  (3.)  As  to  instmctions  to  sue  or  dofend,  or  the  prepara- 

tiona.         tian  of  biipfs,  if  the  taxing  officer  shall  on  special  grounds 

consider  the  fee  in  either  scale  provided  inadequate,  he 

may  make  such  further  allowance  as  he  shall  in  his 

discretion  consider  reasonable. 

CoBte,  O.  6,  r.  8. 

Preparing       (4.)  As  to  affidavits,  when  there  are  several  deponents 

affidAvitfl.   to  be  sworn,  or  it   is  necessary  for  the   purpose  of  an 

affidavit  being  sworn  to  go  to  a  distance,  or  to  employ  an 

agent,  such  reasonable  allowance  may  be  made  as  the 

taxing  officer  in  his  discretion  may  think  fit 

Coflte,  O.  6,  r.  4. 

Attend-  (5.)  The  allowances  for  instructions  and  drawing  an 

ances  to      affidavit  in  answer  to   interrogatories  and  other  special 
aettle.         affidavits,  and  attending  the  deponent  to  be  sworn,  include 
all  attendances  on  the  deponent  to  settle  and  read  over. 

Costs,  O.  6,  r.  6. 

Serrioes,  (6.)  As  to  delivery  of  pleadings,  services,  and  notices, 
same  eoli-  the  fees  are  not  to  be  allowed  when  the  same  solicitor  is 
dtor.  f^y  ho\h.  parties,  unless  it  be  necessary  for  the  purpose  of 

making  an  affidavit  of  service. 
Costs,  O.  6,  r.  6. 

Perusal         (7.)  As  to  perusals  the  fees  are  not  to  apply  where  the 
same  solicitor  is  for  both  parties. 

Costs,  O.  6,  r.  7. 

Same  soli*  (8.)  Where  the  same  solicitor  is  employed  for  two  or 
dtor  for  more  defendants,  and  separate  pleadings  are  delivered  or 
two  or  other  proceedings  had  by  or  for  two  or  more  such  defen- 
d^en-  dants  separately,  the  taxing  officer  shall  consider  in  the 
aants.  taxation  of  such  solicitor's  bill  of  costs,  either  between 
party  and  party  or  between  solicitor  and  client,  whether 
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sucli  separate  pleadings  or  other  proceedings  were  necessary     ^•*' 
OP  proper,  and  if  he  is  of  opinion  that  any  part  of  the 
costs  occasioned  thereby  has  been  unnecessarily  or  im- 
properly incurred,  the  same  shall  be  disallowed. 

Cons.  O.  40,  r.  12.    See  Morgan,  p.  630. 

(9.)  As  to  evidence,  such  just  and  reasonable  charges  Evidaace. 
and  expenses  as  appear  to  have  been  properly  incurred  in 
procuring  evidence,  and  the  attendance  of  witnesses,  are 
to  ]>e  allowed. 

Costs,  0.  6,  r.  8.     Tumbvil  v.  Jonton,  3  C.  P.  D.  264. 

(10.)  As  to  agency  correspondence,  in  country  agency  Agency 
causes,  and  matters,  if  it  be  shown  to  the  satisfaction  of  coiroBpon- 
the  taxing  officer  that  such  correspondence  has  been  special    ***"** 
and  extensive,  he  is  to  be  at  liberty  to  make  such  special 
allowance  in  respect  thereof  as  in  his  discretion  he  may 
think  proper. 

Coats,  O.  6,  r.  9. 

(11.)  As  to  the  attendance  of  solicitors  upon  the  rej^s-  Attend- 
trars  in  the  Chancery  Division  for  the  purpose  of  settling  •»«  "P<>'» 
the  terms  of  and  passing  judgments  or  orders,  the  taxing  '^K***'*'*- 
officer  may,   in    such    cases    as    are    provided    for    by 
Order  62,   rule  15,   make   such    special    allowances   in 
respect  thereof  as  he  shall  consider  reasonable. 

(12.)  As  to  attendances  at  the  judges'  chambers,  where,  Attend- 
fi-om  the  length  of  the  attendance,  or  from  the  difficulty  »nce  at 
of  the  case,  the  judge  or  master  shall  think  the  highest  of  ^IjJ^il 
the  fees  an  insufficient  remuneration  for  the  services  per- 
formed, or  where  the  preparation  of  the  case  or  matter  to 
lay  it  before  the  judge  or  master  in  chambers,  or  on  a 
summons,  shall  have  required  skill  and  labour  for  which 
no  fee  has  been  allowed,  the  judge  or  master  may  allow 
such  fee,  in  lieu  of  the  fee  of  £1  Is.  provided,  not  exceed- 
ing £2  28, f  or  where  the  higher  scale  is  applicable  £3  3^., 
or  in  proceedings  to  wind  up  a  company  £5  68.,  as  in  his 
discretion  he  may  think  fit ;  and  where  the  preparation  of 
the  case  or  matter  to  lay  it  before  a  judge  at  chambers  on 
a  summons  shall  have  required  and  received  from  the 
solicitor  such  extraordinay  skill  and  labour  as  materially 
to  conduce  to  the  satisfactory  and  speedy  disposal  of  the 
business,  and  therefore  shall  appear  to  the  judge  to  deserve 
higher  remuneration  than  the  ordinary  fees,  the  judge  may 
allow  to  the  solicitor,  by  a  memorandum  in  writing  ex- 
pressly made  for  that  purpose  and  signed  by  the  judge, 
specifying  distinctly  the  grounds  of  such  allowance,  such 
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Order      fee,  not  exceeding  10  guineas,  as  in  his  discretion  he 
^^^^'      may  think  fit,  instead  of  the  fees  of  £2  2a,  £3  3».,  and 
£5  58, 

Costs,  O.  6,  r.  10. 

Useless  (13.)  As  to  attendances  at  the  judges'  chambers,  where 

attend-  j^y  reason  of  the  non-attendance  of  any  party  (unless  it  be 
considered  expedient  to  proceed  ex  parte),  or  where  by 
reason  of  the  neglect  of  any  party  in  not  being  prepan»<l 
with  any  proper  evidence,  account,  or  other  proceeding, 
the  attendance  is  adjourned  without  any  useful  progre?;^ 
being  made,  the  judge  may  order  such  an  amount  of  costs 
(if  any)  as  he  shall  think  reasonable  to  be  pai<l  to  the 
party  attending  by  the  party  so  absent  or  neglectful,  or 
by  his  solicitor  personally ;  and  the  party  so  absent  or 
neglectful  is  not  to  be  allowed  any  fee  as  against  any  other 
party,  or  any  estate  or  fund  in  which  any  other  party  is 
interested. 

CkwtB,  O.  6,  r.  11.    Simmona  v.  Stover,  Ch.  D.  154. 

Words  in  a      (14.)  A  folio  is  to  comprise  seventy-two  words,  every 
folia  figure  comprised  in  a  column,  or  authorised  to  be  usetl, 

being  counted  as  one  word. 

Co8ts»  O.  6,  r.  12. 

Consolta-  (15.)  Such  costs  of  procuring  the  advice  of  counsel  on 
tion.  the  pleadings,  evidence,  and  proceedings  in  any  cause  or 

matter  as  the  taxing  officer  shall  in  his  discretion  think 
just  and  reasonable,  and  of  procuring  counsel  to  settle 
such  pleadings  and  special  affidavits  as  the  taxing  officer 
shall  in  his  discretion  think  proper  to  be  settled  by 
counsel,  are  to  be  allowed ;  but  as  to  affidavits  a  separate 
fee  is  not  to  be  allowed  for  each  affidavit,  but  one  fee  for 
all  the  affidavits  proper  to  be  so  settled,  which  are  or 
ought  to  be  filed  at  the  same  time. 

CkMts,  O.  6,  r.  13. 

Coimsel  at      (16.)  As  to  counsel  attending  at  judges'  chambeuR,  no 
chambers,  costs  thereof  shall  in  any  case  be  allowed,  unless  the  judge 
certifies  it  to  be  a  proper  case  for  counsel  to  attend. 

Costs,  O.  6,  r.  14.    See  Morgan,  p.  632. 

Inspection  (17.)  As  to  inspection  of  documents  under  Order  31, 
of  docn-  rule  16,  no  allowance  is  to  be  made  for  any  notice  or 
ments,        inspection,  unless  it  is  shown  to  the  satis&iction  of  tho 
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taxing  officer  that  there  were  good  and  sufficient  reasons     (Mm 
for  giving  such  notice  and  makLig  such  inspection.  __^Z__ 

Coflta,  O.  6,  r.  15.    Bronm,  v.  SeweU,  16  Ch.  D.  617. 

(18.)  As  to  taking  copies  of  documents  in  possession  of  Copies  of 

another    party,  ot  extracts  therefrom,  under   Rules   o^  jn^^^^l^.** 

Court  or  any  special  order,  the  party  entitled  to  take  the  nonof 

copy  or  extract  is  to  pay  the  solicitor  of  the  party  pro-  other 

ducing  the  document  for  such  copy  or  extract  as  he  may,  P*rty. 

by  writing,  require,  at  the  rate  of  id,  per  folio ;  and  if  the 

solicitor  of  the  party  producing  the  document  refuses  or 

neglects  to  supply  the  same,  the  solicitor  requiring  the 

copy  or  extract  is  to  be  at  liberty  to  make  it,  and  the 

solicitor  for  the  party  producing  is  not  to  be  entitled  to 

any  fee  in  respect  thereof. 

Costs,  O.  6,  r.  16.    Costs  of  documents  unnecessarily  taken  would 
probably  come  under  (20). 

(19.)  Where  any  petition  in  a  cause  or  matter  assijsjned  Costs  to  be 
to  the  Chancery  Division  ia  served,  and  notice  is  given  to  t®""®"^ 
the  party  served  that  in  case  of  his  appearance  in  Court  ^f  petition, 
his  costs  will  be  objected  to,  and  accompanied  by  a  tender 
of  costs  for  perusing  the  same,  the  amount  to  be  tendered 
shall  be  £1  lOs.     The  party  making  such  payment  shall 
be  allowed  the  same  in  his  costs,  provided  such  service 
was  proper,  but  not  otherwise  ;  but  this  order  is  without 
prejudice  to  the  rights  of  either  party  to  costs,  or  to  object 
to  costs  where  no  such  tender  is  made,  or  where  the 
Court  or  judge  shall  consider  the  party  entitled,  notwith- 
standing such  notice  or  tender,  to  appear  in  Court.     In 
any  other  case  in  which  a  solicitor  of  a  party  served 
necessarily  or  properly  peruses  any  such  petition,  without 
appearing  thereon,  he  is  to  be  allowed  a  fee  not  exceeding 
the  amount  aforesaid. 
Coetfi,  O.  6,  r.  17.    It  used  to  be  £2  2$. 

(20.)  The  Court  or  judge  may,  at  the  hearing  of  any  Unneces- 
cause  or  matter,  or  upon  any  application  or  proceeding  in  wy  pro- 
any  cause  or  matter  in  Court  or  at  chambers,  and  whether  ^*^*^8«» 
the  same  is  objected  to  or  not,  direct  the  cost  of  any  indorse- 
ment on  a  tnit  of  summons,  pleading,  summons^  affidavit^ 
evidence,  notice  requiring  a  statement  of  claim,  notice  to 
produce,  admit,  or  cross-examine  witnesses,  account^  state- 
ment, procuring  discovery  by  interrogatones  or  order,  ap- 
plications/or time,  bills  of  costs,  service  of  notice  of  motion 
or  summons,  or  other  proceeding,  or  any  part  thereof, 
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whicli  is  improper,  ivxatious,  unneceesaiy,  or  contains  vexa- 
tious or  unnecessary  matter,  or  is  of  unnecessary  length,  or 
caused  by  misamduct  or  negligence ,  to  be  disalloweil,  or 
may  direct  the  taxing  officer  to  look  into  the  same  and  to 
disallow  the  costs  thereof,  or  of  such  part  thereof  as  he 
shall  find  to  be  improper,  unnecessary,  vexatious^  or  to  con- 
tain unnecessar}'  matter,  or  to  be  of  unnecessary  length,  or 
caused  by  misconduct  or  negligence ;  and  in  such  case  the 
party  whose  costs  are  so  disallowed  shall  pay  the  costs  oc- 
casioned thereby  to  the  other  parties;  and  in  any  case 
where  such  question  shall  not  have  }>een  raised  Ijefore  and 
dealt  with  by  the  Court  or  judge  it  shall  be  the  duty  of 
the  taxing  officer  to  look  into  the  same  (and,  as  to  evidence, 
although  the  same  may  be  entered  as  read  in  any  decree  or 
order)  for  the  purpose  aforesaid,  and  thereupon  the  same 
consequences  shall  ensue  as  if  he  had  been  specially  directed 
to  do  so:  and  in  the  Queen's  Bench  Di visit m  tlie  master 
shall  make  such  order  as  may  be  required  to  effect  the  olject 
of  this  re{fulatio7L 

Costs,  O.  6,  r.  18. 

(21.)  In  any  case  in  which,  under  the  last  preceding 
regulation,  or  any  other  Rule  of  Court,  or  by  the  order  or 
direction  of  a  Court  or  judge,  or  otherwise,  a  jiart}*  entitled 
to  receive  costs  is  liable  to  pay  costs  to  any  otiier  party,  tlie 
taxing  officer  may  tax  the  costs  such  party  is  so  liable  to 
pay,  and  may  adjust  the  same  by  way  of  deduction  or  set- 
off, or  may,  if  he  shall  think  fit,  delay  the  allowance  of  the 
costs  such  party  is  entitled  to  receive  until  he  has  |)aid  or 
tendered  the  costs  he  is  liable  to  pay ;  or  such  officer  may 
allow  or  certify  the  costs  to  be  paid,  and  direct  payment 
thereof,  and  the  same  may  be  recovered  by  the  imrty  entitled 
thereto  in  the  f^nic  manner  as  costs  ordered  to  be  paid  may 
be  recovered. 

Cost^  O.  6,  r.  19.    Barker  v,  ffemming,  5  Q.  B.  D.  609.    See  (55.) 

(22.)  Where  in  the  Chancery  Division  any  question  as 
to  any  costs  is  under  Regulation  20  dealt  with  at  cham- 
bers, the  chief  clerk  is  to  make  a  note  thereof,  and  state 
the  same  on  his  allowance  of  the  fees  for  attendances  at 
chambers,  or  otherwise  as  may  be  convenient  for  the  in- 
formation of  the  taxing  officer. 

Coflts,  O.  6,  r.  20.    Cf.  0.  68,  r.  16. 

(23.)  Where  any  party  appears  upon  any  application  or 
proceeding  in  Court  or  at  cliambers,  in  which  he  is  not 
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interested,  or  upon  which,  according  to  the  practice  of  the     ^^ 
Court,  he  ought  not  to  attend,  he  is  not  to  be  allowed  any     ^^^^ 
costs  of  such  appearance  unless  the  Court  or  judge  shall 
expressly  direct  such  costs  to  be  allowed. 

Costs,  O.  6,  r.  21.    As  to  counsel  attending,  see  Moigan,  p.  125. 

(24.)  The  costs  of  applications  to  extend  the  time  for  Of  applica- 
taking  any  proceedings  shall  be  in  the  discretion  of  the  Jj®°"  ^^^ 
taxing  officer  unless  &e  Court  or  judge  shall  have  specially  ^^^' 
directed  how  the  costs  are  to  be  paid  or  borne.     The  tax- 
ing officer  shall  not  allow  the  costs  of  more  than  one  exten- 
sion  of  time,  unless  he  is  satisfied  that  such  extension  was 
necessary,  and  could  not,  with  due  diligence,  have  been 
avoided.  *  *The  costs  of  a  summons  to  extend  time  shall 
not  be  allowed  in  cases  to  which  Rule  8  of  Order  64 
applies,  unless  the  party  taking  out  such  summons  has 
previously  applied  to  the  opposite  party  to  consent,  and  he  Consent 
has  not  given  a  consent  to  a  sufficient  extension  of  time,  or 
the  taxing  officer  shall  consider  there  was  a  good  reason 
for  not  making  such  application ;  and  in  case  the  taxing 
officer  shall  not  allow  the  costs  of  such  summons,  and  shall 
consider  that  the  party  applying  ought  to  pay  the  costs  of 
any  other  party  occasioned  thereby,  he  may  direct  such 
payment,  or  deal  with  such  costs,  in  the  manner  provided 
by  Regulation  21. 

Costs,  O.  6,  IT.  22,  22a.    Of.  0.  64,  r.  8. 

(25.)  The  taxing  officers  of  the  Supreme  Court,  or  of  any  General 
Division  thereof,  shall,  for  the  purpose  of  any  proceeding  powers  of 
before  them,  have  power  and  authority  to  administer  oaths,  *^"^ 
and  shall,  in  relation  to  the  taxation  of  costs,  perform  all 
such  duties  as  have  heretofore  been  or  are  by  general  orders 
directed  to  be  performed  by  any  of  the  masters,  taxing 
masters,  registrars,  or  other  officers  of  any  of  the  Courts 
whose  jtirisdiction  is  by  the  principal  Act  transferred  to 
the  High  Court  of  Justice  or  Court  of  Appeal,  and  shall, 
in  respect  thereof,  have  such  powers  and  authorities  as  pre- 
vious to  the  commencement  of  the  principal  Act  were,  or 
by  gpneral  orders  are,  vested  in  any  of  such  officers,  in- 
cluding examining  witnesses,  directing  production  of  books, 
papers,  and  documents,  making  separate  certificates  or  allo- 
caturs,  requiring  any  party  to  be  represented  by  a  separate 
solicitor,  and  to  direct  and  adopt  all  such  other  proceed- 
ings as  could  be  directed  and  adopted  by  any  such  officer 
on  references  for  the  taxation  of  costs,  and  taking  accounts 
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Ordtt     of  wliat  is  due  in  respect  of  such  costs,  and  such  other  ac- 
^^^'     counts  connected  therewith  as  may  be  directed  by  the  Court 
or  a  judge. 
Roles  of  the  Supreme  Court  (Costs),  r. 23.  Re  AUdnMon,  26  Bear.  51 . 

Court  may      *(26.)  Where  an  account  consists  in  part  of  any  bill  of 
inrofficer  ^^^^»  ^^^  Court  or  judge  may  direct  the  taxing  officer  to 
to  a.<u<iBt.     Assist  in  settling  such  costs,  not  being  the  ordinary  costs 
of  passing  the  account  of  a  receiver,  and  the  taxing  officer, 
on  receiving  such  direction,  shall  proceed  to  tax  sudi  costs, 
and  shall  have  the  same  powers,  and  the  same  fees  sliall 
))e  ])ayable  in  respect  thereof,  as  if  the  same  had  been 
referred  to  the  taxing  officer  by  an  order ;   and  he  shall 
return  the  same,  with  his  opinion  thereon,  to  the  Court  or 
judge  by  whose  direction  the  same  were  taxed. 
Parties  to       (27.)  The  taxing  officer  shall  have  authority  to  arrange 
attend  tax-  and  direct  what  parties  are  to  attend  before  him  on  the 
atlon.         taxation  of  costs  to  be  borne  by  a  fund  or  estate,  and  to 
disallow  the  costs  of  any  party  whose  attendance  such 
officer  shall  in  his  discretion  consider  unnecessary  in  con- 
sequence of  the  interest  of  such  party  in  such  fund  or 
estate  being  small  or  remote,  or  sufficiently  protected  by 
other  parties  interested. 
Rules  of  the  Supreme  Court  (Costs),  r.  24. 

Refusal  or      (28.)  When  any  party  entitled  to  costs  refuses  or  neglects 

neglect  to  ^  bring  in  his  costs  for  taxation,  or  to  procure  the  same 

J^^  "*     to  be  taxed,  and  thereby  prejudices  any  other  party,  the 

taxing  officer  shall  be  at  liberty  to  certify  the  costs  of  the 

other  parties,  and  certify  such  refusal  or  neglect,  or  may 

allow  such  party  refusing  or  neglecting  a  nominal  or  other 

sum  for  such  costs,  so  as  to  prevent  any  other  party  being 

prejudiced  by  such  refusal  or  neglect. 

Rules  of  the  Supreme  Court  (Costs),  r.  25. 

Party  and  (29.)  As  to  costs  to  be  paid  or  borne  by  another  party, 
partycosts.  jjq  ^.Qg^g  ^re  to  be  allowed  whicli  do  not  appear  to  the 
taxing  officer  to  have  been  necessary  or  proper  for  the 
attainment  of  justice  or  defending  the  rights  of  the  party 
or  which  appear  to  the  taxing  officer  to  have  been  incurred 
through  over-caution,  negligence^  or  mistake,  or  merely  at 
the  desire  of  the  party. 

Rules  of  the  Supreme  Court  (Costs),  r.  26.    Friiz  v.  ffobion,  14 
Ch.  D.  542. 

Work  not       (30.)  As  to  any  work  and  labour  properly  performed  and 
specially     ^^^  herein  provided  for,  and  in  respect  of  which  fees  have 
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heretofore  been  allowed,  the  same  or  similar  fees  are  to  be     Order 
allowed  for  such  work  and  labour  as  have  heretofore  been     ^*^^' 

^^owe±  provided 

Roles  of  the  Supreme  Court  (Costs),  r.  27.  for^ 

*(31.)  Where  the  plaintiff  is  directed  to  pay  to  the  defen-  Costs  of 
dant  the  costs  of  the  cause,  the  costs  occasioned  to  a  amend- 
defendant  by  any  amendment  of  the  plaintiflTs  pleadings  ^oJ^t' 
shall  be  deemed  to  be  part  of  such  defendant's  costs  in 
the  cause  (except  as  to  any  amendment  which  shall  appear 
to  have  been  rendered  necessary  by  the  default  of  such 
defendant)  ;   but  there  shall  be  deducted  from  such  costs 
any  sum  "which  may  have  been   paid   by   the   plaintiff 
according  to  the  course  of  the  Court  at  the  time  of  any 
amendment. 

'^(32.)  Where  upon  taxation  a  plaintiff  who  has  obtained  Occasioned 
a  judgment  with  costs  is  not  allowed  the  costs  of  any  ^y  amend- 
amendment  of  his  pleadings  on  the  ground  of  the  same  °^®"*' 
liaving  been  unnecessary,  the  defendant's  costs  occasioned 
by  such   amendment  shall   be  taxed,  and   the   amount 
thereof  deducted  from  the  costs  to  be  paid  by  the  defen- 
dant to  the  plaintiff. 

*(33.)  Where  an  action  or  petition  is  dismissed  with  Taxation 
costs,  or  a  motion  is  refused  with  costs,  or  any  costs  are  by  ^^f^ 
any  general  or  special  order  directed  to  be  paid,  the  taxing  ^^^   "" 
ojicer  may  tax  such  costs  without  any  order  referring  the 
.same  for  taxation,  unless  the  Court  or  a  judge  upon  the 
application  of  the  party  alleging  himself  to  be  aggrieved 
})rohibits  the  taxation  of  such  costs. 

Cons.  O.  40,  r.  38. 

*(34.)  Where  it  is  directed  that  costs  shall  be  taxed  in  Direction 
case  the  parties  differ  about  the  same,  the  party  claiming  ^^  ^^ 
the  costs  shall  bring  the  bill  of  costs  into  the  office  of  the  ^^^ 
proper  taxing  officer,  and  give  notice  of  his  having  so  done 
to  the  other  party,  and  at  any  time  within  eight  days  after 
such  notice  such  other  party  shall  have  liberty  to  inspect 
the  same  without  fee,  if  he  thinks  lit.     And  at  or  before 
the  expiration  of  the  eight  days,  or  such  further  time  as 
the  taxing  officer  shall  in  his  discretion  allow,  such  other 
l)arty  shall  either  agree  to  pay  the  costs  or  signify  his 
dissent  therefrom,  and  shall  thereupon  be  at  liberty  to 
tender  a  sum  of  money  for  the  costs ;  but  where  he  makes 
no  such  tender,  or  where  the  party  claiming  the  costs 
refuses  to  accept  the  sum  so  tendered,  the  taxing  officer 
shall  proceed  to  tax  the  costs ;  and  where  the  taxed  costs 
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shall  not  exceed  the  sum  tendered,  the  costs  of  the  taxa- 
tion shall  be  borne  by  the  party  claiming  the  costs. 
Cons.  O.  40»  r.  39. 

*(35.)  Where  any  costs  are  by  any  judgnient  or  onler 

directed  to  be  taxed  and  to  be  paid  out  of  any  money  or 

fund  in  Court,  the  taxing  officer  in  his  certificate  of  taxation 

shall  state  the  total  amount  of  all  such  costs  as  taxed  without 

any  direction  for  that  purpose  in  such  judgment  or  order. 
Cons.  O.  40,  r.  40. 

*(36.)  The  allowances  in  rt»8j>ect  of  fees  to  the  convej'- 
ancing  counsel  of  the  Court,  and  to  any  accountants, 
merchants,  engineer,  actuaries,  and  other  scientific  persons 
to  whom  any  question  is  referred,  shall  be  regulated  by  the 
taxing  officers,  subject  to  appeal  to  the  Court  or  judge, 
whose  decision  shall  be  final. 

(37.)  The  rules,  orders,  and  practice  of  any  Court  whose 
jurisdiction  is  transferred  to  the  High  Court  of  Justice  or 
Court  of  Appeal,  relating  to  costs,  and  the  allowance  of 
the  fees  of  solicitors  and  attorneys,  and  the  taxation  of 
costs,  existing  prior  to  the  commencement  of  the  principal 
Act,  shall,  in  so  fur  as  they  are  not  inconsistent  with  the 
principal  Act  and  these  Rules,  remain  in  force  and  be 
applicable  to  costs  of  the  same  or  analogous  proceedings, 
and  to  the  allowance  of  the  fees  of  solicitors  of  the  Supreme 
Court  and  the  taxation  of  costs  in  the  High  Court  of 
Justice  and  Court  of  Appeal. 
Rules  of  Sup.  Court  (Costs),  r.  28.  Pringlt  v.  Oloag,  10  Ch.  D.  676. 

(38.)  As  to  all  fees  or  allowances  which  are  discretionary, 
the  same  are,  unless  otherwise  provided,  to  be  allowed  at 
the  discretion  of  the  taxing  officer,  who,  in  the  exercise 
of  such  discretion,  is  to  take  into  consideration  the  other 
fees  and  allowances  to  the  solicitor  and  counsel,  if  any,  in 
respect  of  the  work  to  which  any  such  allowance  applies, 
the  nature  and  importance  of  the  cause  or  matter,  tlie 
amount  involved,  the  interest  of  the  parties,  the  fund  or 
persons  to  bear  the  costs,  the  general  conduct  and  costs  of 
the  proceedings,  and  all  other  circumstances:  and  where 
a  party  is  entitled  to  sign  judgitient  for  his  costs,  the 
taxing  offlceVy  in  taxing  the  costs^  may  allow  a  fixed  sum 
for  the  costs  of  the  judgment. 

Rules  of  the  Supreme  Court  (Costs),  r.  29.    See  note  to  (13.) 

(39.)  Any  party  who  may  be  dissatisfied  with  the 
allowance  or  disallowance  by  the  taxing  officer,  in  any 
bill  of  costs  taxed  by  him,  of  the  whole  or  any  part  of 
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any  items,  may,  at  any  time  before  the  certificate  or  alio-      Order 

catur  is   signed,  deliver  to   the  other  party  interested      ^^^* 

therein,  and  carry  in  before  the  taxing  officer,  an  objection 

in  writing  to  such  allowance  or  dis^owance,  specifying 

therein  by  a  list,  in  a  short  and  concise  form,  the  items, 

or  parts  thereof,  objected  to,  and  the  grounds  and  reasons 

for  sucli  objections,  and  may  thereupon  apply  to  the  taxing 

officer  to  review  the  taxation  in  respect  of  the  same. 

Rules  of  the  Supreme  Court  (Costs),  r.  80.    See  note  to  (IS.) 
Sparrow  v.  HiU,  8  Q.  B.  D.  479,  and  7  Q.  B.  D.  867. 

40.  Upon  such  application  the  taxing  officer  shall  re-  Review  of 
consider  and  review  his  taxation  upon  such  objections,  taxation, 
and  he  may,  if  he  shall  think  fit,  receive  further  evidence 

in  respect  thereof,  and,  if  so  required  by  either  party,  he 
shall  state  either  in  his  certificate  of  taxation  or  allocatur, 
or  by  reference  to  such  objection,  the  grounds  and  reasons 
of  his  decision  tliereon,  and  any  special  facts  or  circum- 
stances relating  thereto. 
Rules  of  the  Supreme  Court  (Coets),  r.  81.    See  p.  283. 

41.  Any  party  who  may  be  dissatisfied  with  the  certi-  Order  to 
ficate  or  allocatur  of  the  taxing  officer,  as  to  any  item  or  1?3^^ 
part  of  an  item  which  may  have  been  objected  to  as  afore- 
said, may  within  fourteen  days  from  the  date  of  the  certi- 

ficaie  or  allocatur,  or  such  other  time  as  the  Court  or 
judge,  or  taxing  officer,  at  the  time  he  signs  his  certificate 
or  allocatur,  may  allmo,  apply  to  a  judge  at  chambers  for 
an  order  to  review  the  taxation  as  to  the  same  item  or  part 
of  an  item,  and  the  judge  may  thereupon  make  such  order 
as  the  judge  may  think  just ;  but  the  certificate  or  allo- 
catur of  the  taxing  officer  shall  be  final  and  conclusive  as 
to  all  matters  which  shall  not  have  been  objected  to  in 
manner  aforesaid. 
Rules  of  Sup.  Court  (Costs),  r.  82.  Hargreavet  v.  ScaU,  4  C.  P.  D.  21. 

42.  Such  application  shall  be  heard  and  determined  by  Evidence 
the  judge  upon  the  evidence  which  shall  have  been  brought  bef<*'« 
in  lief  ore  the  taxing  officer,  and  no  further  evidence  shall  ^^  ^' 
be  received  upon  the  hearing  thereof,  unless  the  judge 

shall  otherwise  direct. 
Rules  of  the  Supreme  Court  (Costs),  r.  33. 

43.  When  a  writ  of  summons  for  the  commencement  of  District 
an  action  shall  be  issued  from  a  District  Registry,  and  Regw^y* 
when  an  action  proceeds  in  a  District  Eegistry,  all  fees 

and  aUowances,  and  rules  and  directions  relating  to  costs, 
which  would  be  applicable  to  such  proceeding  if  the  writ 
of  summons  were  issued  at  the  Central  Office,  and  if  the 
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action  proceeded  in  London,  shall  apply  to  such  writ  of 
summons  issued  from  and  other  proceedings  in  the  District 
Kegistry. 

Rules  of  the  Sup.  Court  (Costs),  r.  34.     The  Neera,  5  P.  D.  118. 

*(44.)  No  retaining  fee  to  counsel  shall  be  allowed  on 
taxation  as  between  party  and  party. 

*(45.)  Fees  for  conferences  are  not  to  be  allowed  in  any 
cause  or  matter  in  addition  to  the  solicitor's  and  counsel's 
fees  for  drawing  and  settling,  or  perusing  any  pleadings, 
affidavits,  deeds,  or  other  proceedings  or  abstracts  of  title, 
or  for  advising  thereon,  imless  it  shall  appear  to  the 
taxing  officer  for  some  special  reason  that  a  conference 
was  necessary  or  proper. 

Not  even  between  solicitor  and  client 

♦(46.)  In  any  case  in  which  under  Rule  12  of  this  Order 
the  scale  of  costs  in  County  Courts  is  applicable,  the  costs 
of  briefing  more  than  one  counsel  shall  not  be  allowed, 
unless  the  taxing  officer  shall,  for  special  reasons,  be  of 
opinion  that  briefing  more  than  one  counsel  was  proper. 

♦(47.)  Where  the  costs  of  retaining  two  counsel  may  pro- 
perly be  allowed,  such  allowance  may  be  made  although  both 
such  counsel  may  have  been  selected  from  the  outer  bar. 

See  Cons.  O.  40,  r.  20,    See  preceding  Rule. 

♦(48.)  As  to  refresher  fees,  when  any  cause  or  matter  is 
to  be  tried  or  heard  upon  viv&  voce  evidence  in  open 
Court,  if  the  trial  shall  extend  over  more  than  one  day, 
and  shall  occupy  either  on  the  first  day  only,  or  partly  on 
the  first  and  partly  on  a  subsequent  day  or  days,  more  than 
five  hours,  without  being  concluded,  the  taxing  officer  may 
allow,  for  every  clear  day  subsequent  to  that  on  which 
the  five  hours  shall  have  expired,  the  following  fees  : — 

To  the  leading  counsel     .     .     from  5  to  10  guineas. 

To  the  second,  if  three  counsel     „     3  to    7 

To  the  third,  if  three  counsel, 

or  the  second,  if  only  two         ,,     3  to    5 

The  like  allowances  may  be  made  where  the  evidence 
in  chief  is  not  taken  viv&  voce,  if  the  trial  on  hearing 
shall  be  substantially  prolonged  beyond  such  period  of 
five  hours,  to  be  so  computed  as  aforesaid,  by  the  cross- 
examination  of  witnesses  whose  affidavits  or  depositions 
have  been  used. 

See  Hints  to  Solicitors,  p.  164 ;  and  also  as  to  when  three  counsel 
are  allowed,  p.  178. 

*(49.)  Where  a  cause  or  matter  shall  not  be  brought  on 
for  trial  or  hearing,  the  costs  of  and  consequent  on  the 
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preparation  and  delivery  of  briefs  shall  not  be  allowed  if  Ordar 
the  taxing  officer  shall  be  of  opinion  that  such  costs  were  ^^^' 
prematurely  incurred.  ^j^^^  ^^ 

See  Hints  to  Soliciton,  pp.  18, 107.  iziaL 

*(50.)  Where  a  cause  or  matter  which  stands  for  trial  is  Cftuses 
called  on  to  be  tried,  but  cannot  be  decided  by  reason  of  atruck  out 
a  want  of  parties  or  other  defect  on  part  of  the  plaintiflF,  ®^  pap©'. 
and  is  therefore  struck  out  of  the  paper,  and  the  same 
cause  is  again  set  down,  the  defendant  shall  be  allowed  the 
taxed  posts  occasioned  by  the  first  setting  down,  although 
he  does  not  obtain  the  ^osts  of  the  cause  or  matter. 

*(51.)  The  following  fees  are  to  be  allowed  to  counsels'  Fees  to 
clerks  : — 

Upon  a  fee  under  5  guineas     . 

5  guineas  and  under  10  guineas  . 

10  guineas  and  under  20  guineas . 

20  guineas  and  under  30  guineas . 

30  guineas  and  imder  50  guineas . 

50  guineas  and  upwards       per  cent.    . 

On  consultations,  senior's  clerk     . 

On  consultations,  junior's  clerk     . 

On  conferences   ..... 
On  retainers  (where  allowed) : 

General  retainer 

Common  retainer         .... 

*(52.)  No  fee  to  counsel  shall  be  allowed  on  taxation  CounseVs 
unless  vouched. by  his  signature.  aignature 

Thia  ia  Dot  ao  now  in  the  P.  D.  ^  ^*^- 

*(53.)  In  cases  in  which  an  original  affidavit  can  be  used,  Affidavita 
and  to  which  Order  38,  Rule  15,  applies,  it  shall  not  be 
necessary  to  take  an  office  copy. 

*(54.)  It  shall  not  be  necessary  to  take  an  office  copy  Office 
of  an  affidavit  of  discovery  of  documents,  and  the  copy  °f  affidavit 
delivered  by  the  party  filing  it  may  be  used  as  against  ^^    '  ^f 
such  party.  docu- 

Thia  ia  a  useful  economy.  ments. 

*(55.)  Where,  in  proceedings  before  the  taxing  officer,  Coate  of 
any  party  is  guilty  of  neglect  or  delay,  or  puts  any  other  neglect  or 
party  to  any  unnecessary  or  improper  expense  relative  to  "®^*y* 
such  proceedings,  the  taxing  officer  may  direct  such  party 
or  his  solicitor  to  pay  such  costs  as  he  may  think  proper, 
or  deal  with  them  under  Ecgulation  21. 

.^(56.)  Wliere  in  any  cause  or  matter  any  biU  of  costs  is  Ckwta  oat 
directed  to  be  taxed  for  the  purpose  of  being  paid   or  of  a  fund. 

251 


counaela' 

£     8. 

d. 

derka. 

0    2 

6 

0     5 

0 

0  10 

0 

0  15 

0 

1     0 

0 

2  10 

0 

0     5 

0 

0    2 

6 

0     6 

0 

0  10 

6 

0     2 

6 

RULES  OF  THE  SUPREME  COURT. 

^^'     raised  out  of  any  fund  or  property,  the  taxing  officer  may, 
if  he  shall  consider  there  is  a  reasonable  ground  for  so 
~  doing,   require  the  solicitor  to  deliver  or  send  to  his 
Copy  of  bill  clients,  or  any  of  them,  free  of  chaige,  a  copy  of  such  bill, 
to  be  sent  qj  ^ny  pj^j.^;  thereof,  previously  to  such  officer  completing 
the  taxation  thereof,  accompanied  by  any  statement  such 
officer  may  direct,  and  by  a  letter  informing  such  client 
that  the  bill  of  costs  has  been  referred  to  the  taxing 
officer,  giving  his  name  and  address  for  taxation,  and  will 
be   proceeded   with   at   the  time  the  officer  shall  have 
appointed  for  this  purpose,  and  such  officer  may  suspend 
the  taxation  for  such  time  as  he  may  consider  reasonable. 
Taxing  *(^7.)  The  taxing  officer  shall  have  power  to  limit  or 

*  lcr*nd™*^  extend  the  time  for  any  proceeding  before  him,  and 
time  of  where,  by  any  general  order,  or  any  order  of  the  Court  or 
proceed-  a  judge,  a  time  is  appointed  for  any  proceeding  before  or 
iinj8.  hy  a  taxing  officer,  unless  the  Court  or  judge  shall  other- 

wise direct,  such  officer  shall  have  power  from  time  to 
time  to  extend  the  time  appointed  upon  such  terms  (if 
any)  as  the  justice  of  the  case  may  require,  and  although 
the  application  for  the  same  is  not  made  until  after  the 
oxpimtion  of  the  time  appointed,  it  shall  not  be  necessary 
to  make   a  certificate  or  order  for  this  purpose,  unless 
required  for  any  special  purpose. 
Name  and       *{5S  )  Every  bill  of  costs  which  shall  be  left  for  taxation 
address  of  shall   be   endorsed   with   the  name   and  address  of  the 
solicitor  to  goHcitor  by  whom  it  is  so  left,  and  also  the  name  and 
endoraed     ^^hlress  of  the  solicitor,  if  any,  for  whom  he  is  agent, 
on  bill.       including  any  solicitor  who   is   entitled  or  intended  to 
participate  in  the  costs  to  be  so  taxed. 
Cf .  0.  66,  r.  7 1. 

OTd«r  ORDER  LXVI. 

IXYT. 

XoTicES,  Printing,  Paper,  Copies,  Office  Copies, 

Minutes,  &c. 

Xotiop,  1.  All  notices  required  by  these  Rules  shall  be  in 

how  given,  writing,  unless  expressly  authorised  by  the  Court  or  a 
judge  to  be  given  orally. 

J.  A.,  O.  56,  r.  1.    Printing  woold  do.    See  note  to  next  Role. 

Papen  left  *2.  All  accounts,  copies,  and  papers  left  at  chambers, 
at  cham-  shall  be  written  upon  foolscap  paper,  bookvrise,  unless  the 
***"'  nature  of  the  document  renders  it  impracticable. 

Regulation  17,  August  8, 1857.    Moigan,  p.  170. 

l^rinting.        3.  Proceedings  required  to  be  printed  shall  be  printed 
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on  cream  wove  machine  drawing  foolscap  folio  paper,  1 9  lbs.      Order 
per  mill  ream,  or  thereabouts,  in  pica  type  leaded,  with  an     ^^^I- 
inner  margin  about  three  quarters  of  an  inch  wide,  and  an 
outer  maigin  about  two  inches  and  a  half  wide. 

J.  A.,  O.  56,  r.  2.     Webb  v.  Bomfard,  46  L.  J.  Ch.  288. 

4.  Any  affidavit  may  be  sworn  to  either  in  print  or  in  Affidavits, 
manuscript,  or  partly  in  print  and  partly  in  manuscript 

J.  A.,  O.  56,  r.  3.    See  R.  7. 

5.  Where  any  written  deposition  of  a  witness  has  been  Deposi- 
filed,  such  deposition  shall  be  printed,  unless  otherwise  ^^^^ 
ordered. 

Rules  of  the  Supreme  Coart  (CoBts),  O.  1. 

6.  The  Rules  of  Court  as  to  printing  depositions  and  When 
affidavits  to  be  used  on  a  trial  shall  not  apply  to  depositions  Rules  m  to 
and  affidavits  which  have  previously  been  used  upon  any  P"*^*"***?  do 
proceeding  without  having  been  printed.  ^^  *^^  ^' 

Rules  of  the  Supreme  Court  (Costs),  0.  2.    Cf.  0.  88,  r.  81. 

7.  Where,  pursuant  to  these  Rules,  any  pleading,  notice.  Printing 
special  case,  petition  of  right,  deposition,  or  affidavit  is  to  Rules, 
be  printed,  and  where  any  printed  or  other  office  copy  of 

any  such  document  is  to  be  taken,  the  following  regulations 
shall  be  observed : 

(a.)  The  party  on  whose  behalf  the  deposition  or  affidavit  P*rty  to 
is  taken  and  filed  is  to  print  the  same  in  the  P^°t. 
manner  provided  by  Rule  3  of  this  Order  : 
R.  1. 

(6.)  To  enable  the  party  printing,   to   print  any  de-  Copy  to  be 
position  or  affidavit,  the  officer  with  whom  it  is  fu™>«li«d. 
filed  shall  on  demand  deliver  to  such  party  a 
copy  written  on  draft  paper  on  one  side  only : 
R.  2. 

(c.)  The  party  printing  shaU,  on  demand  in  writing.  Cost 

furnish  to  any  oUier  party  any  number  of  printed 

copies,  not  exceeding  ten,  upon  payment  therefor 

at  the  rate  of  Id,  per  folio  for  one  copy,  and  ^L 

per  folio  for  every  other  copy : 
R.8. 

(d.)  As  between  a  solicitor  delivering  any  printed  copies  Credit 
and  his  dient,  credit   shall  be  given  by  the 
solicitor  for  the  whole  amount  payable  by  any 
other  party  for  such  printed  copies : 
R.4. 

(e.)  The  party  entitled  to  be  furnished  with  a  print  Written 
shall  not  be  allowed  any  charge  in  respect  of  a  ^P)^* 
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written  copy,  unless  the  Court  or  a  judge  shall 
otherwise  direct : 
R.6. 

(/.)  Excqyt  as  provided  by  Order  55,  Ride  48,  the 
party  by  or  on  whose  behalf  any  deposition, 
affidavit,  or  certificate  is  filed  shall  leave  a  copy 
with  the  officer  with  whom  the  same  is  filed, 
who  shall  examine  it  with  the  original  and  mark 
it  as  an  office  copy ;  such  copy  shall  be  a  copy 
printed  as  above  provided  where  such  deposition 
or  affidavit  is  to  be  printed : 
R.  6. 

(g,)  The  jiarty  or  solicitor  who  has  taken  any  printed 
or  written  office  copy  of  any  deposition  or  affi- 
davit is  to  produce  the  same  upon  every  pro- 
ceeding to  which  the  same  relates  : 
R7. 

(//.)  Where  any  party  is  entitled  to  a  copy  of  any  de- 
position, affidavit,  proceeding,  or  document  filed 
or  prepared  by  or  on  behalf  of  another  party,  which 
is  not  required  to  be  printed,  such  copy  shall  be 
furnished  by  the  party  by  or  on  whose  behalf 
the  same  has  been  filed  or  prepared  : 
R.8. 

(t.)  The  party  requiring  any  such  copy,  or  his  solicitor, 
is  to  make  a  written  application  to  the  party  by 
whom  the  copy  is  to  be  furnished,  or  his 
solicitor,  with  an  undertaking  to  pay  the  proper 
charges,  and  thereupon  such  copy  is  to  be  made 
and  ready  to  be  delivered  at  the  expiration  of 
twenty-four  hours  after  the  receipt  of  such  re- 
quest and  undertaking,  or  withm  such  other 
time  as  the  Court  or  a  judge  may  in  any  case 
direct,  and  is  to  be  furnished  accordingly  upon 
demand  and  payment  of  the  proper  chaigcs : 
R9. 

(/.)  In  the  case  of  an  ex  parte  application  for  an  in- 

junction  or  tmt  of  ne  exeat  icgno.  the  party 

making  such  application  is  to  furnish  copies  of 

the  affidavits  upon  which  it  is  granted  upon 

payment  of    the  proper  chaiges    immediately 

upon  the  receipt  of  such  written  request  and 

undertaking  as  aforesaid,  or  within  sudi  time  as 

may  be  specified  in  such  request,  or  may  have 

been  directed  by  the  Court  or  a  judge : 
Ria 
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(A?.)  It  shall  be  stated  in  a  note  at  the  foot  of  every      Ordfr 
affidavit  filed  on  whose  behalf  it  is  so  filed,  and     ^^^ 
such  note  shall  be  printed  on  every  printed  copy  Affidavit 
of  an  affidavit  or  set  of  affidavits,  and  copied  on  to  state  on 
every  office  copy  and  copy  furnished  to  a  party :  whose  be- 
R.  11.  h»W  filed. 

(I.)  The  name  and  address  of  the  party  or  solicitor  by  Name  and 
whom  any  copy  is  furnished  is  to  be  indorsed  addreBs  of 
thereon  in  like  manner  as  upon  proceedings  in  Pf^ 
Court,   and   such   party   or  solicitor  is   to   be  affida^t. 
answerable  for  the  same  being  a  true  copy  of  the 
original,  or  of  an  office  copy  of  the  original,  of 
which  it  purports  to  be  a  copy,  as  the  case  may  be : 
R.12. 

{in,)  The  folios  of  all  printed  and  written  office  copies,  Number- 
and  copies  delivered  or  furnished  to  a  party,  *^* 
shall  be  numbered  consecutively  on  the  margin 
thereof,  and  such  written  copies  shall  be  written 
in  a  neat  and  legible  manner  on  the  same  paper 
as  in  the  case  of  printed  copies  : 
R  IS. 

(n.)  In  case  any  party  or  solicitor  who  shall  be  required  Refusal  to 
to  furnish  any  such  written  copy  as  aforesaid  '«tow1»- 
shall  either  refuse  or,  for  twenty-four  hours  from  See  (i.) 
the  time  when  the  application  for  such  copy  has 
been  made,  neglect  to  furnish  the  same,  the 
person  by  whom  such  application  shall  be  made 
shall  be  at  liberty  to  procure  an  office  copy  from 
the  office  in  which  the  original  shall  have  been 
filed,  and  in  such  case  no  costs  shall  be  payable 
to  the  solicitor  so  making  default  in  respect  of 
the  copy  so  applied  for : 
R14. 

(o.)  Where,  by  any  order  of  the  Court  (whether  of 
appeal  or  otherwise)  or  a  judge,  any  pleading, 
evidence,  or  other  document  is  ordered  to  be 
printed,  the  Court  or  judge  may  order  the  expense 
of  printing  to  be  borne  and  allowed,  and  printed 
copies  to  be  furnished  by  and  to  such  parties 
and  upon  such  terms  as  shall  be  thought  fit. 

R.  15.    Rules  of  the  Supreme  Court  (Costs),  O.  5. 

*8.  On  filing  any  instrument  or  document  in  Admiralty  Filing 
actions,  the  solicitor  shall  state,  in  writing,  on  a  printed  documents 
form  called  a  minute,  to  be  obtained  in  the  Admiralty  "^  -^^l""' 
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^^^^  Eegistry,  the  nature  of  the  instrament  or  document  filed, 

*^^'  and  the  date  of  the  filing  thereof, 
rally  ac-         *^'  ^^  Admiralty  actions  a  record  of  all  such  minutes  as 

tioDB.  in  the  last  preceding  Rule  mentioned,  and  of  all  actions 

The  '*  Mi-  commenced  and  appearances  entered,  and  of  all  orders  of 

nute  the  Court,  shall  be  entered  in  a  book  to  be  kept  in  the 

^^^•"  Admiralty  Registry,  caUed  the  "  Minute  Book." 


Ji!^  *  ORDER  LXVII. 

ixvn. 

L  Sebvicb  of  Orders,  &c 

Sufficient        1.  Except  in  the  case  of  an  order  for  attachment,  it 
to  exhibit   ghaU  not  be  necessary  to  the  regular  service  of  an  order 
at  timTS^  that  the  original  order  be  shown  if  an  office  copy  of  it  be 
exhibited. 
See  p.  150,  and  p.  289. 
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2.  All  writs,  notices,  pleadings,  orders,  summonses, 
warrants,  and  other  documents,  proceedings,  and  written 
communications  in  respect  of  which  personal  service  is  not 
requisite  shall  be  sufficiently  served  if  left  within  the  pre- 
scribed hours,  at  the  address  for  service  of  the  person  to 
be  served  as  defined  by  Orders  4  and  12,  with  any  person 
resident  at  or  belonging  to  such  place. 

See  0. 4,and  0. 18,  rr.  10— 12,inclu8iv&  See  p.  150.  See  0. 64,  r.  11. 

3.  Notices  sent  from  any  office  of  the  Supreme  Court 
may  be  sent  by  post ;  and  the  time  at  which  the  notice  so 
posted  would  be  delivered  in  the  ordinary  course  of  post 
shall  be  considered  as  the  time  of  service  thereof,  and  the 
posting  thereof  shall  be  a  sufficient  service. 

Cf.  0. 18,  r.  11. 

4.  Where  no  appearance  has  been  entered  for  a  party, 
or  where  a  party  or  his  solicitor,  as  the  case  may  be,  has 
omitted  to  give  an  address  for  service  as  required  by 
Orders  4  and  12,  all  writs,  notices,  pleadings,  orders,  sum- 
monses, warrants,  and  other  documents,  proceedings,  and 
written  communications  in  respect  of  which  personal 
service  is  not  requisite  may  be  served  by  filing  them  with 
the  proper  officer. 

Comp.  J.  A.,  O.  19,  r.  6.    See  note  to  Rule  2,  and  see  p.  103. 
As  to  penalty,  see  0.  12,  r.  18.    See  too  0.  18,  r.  12. 

6.  Where  personal  service  of  any  writ,  notice,  pleading, 
order,  summons,  warrant,  or  other  document,  proceeding, 

256 


BULES  OF  THE  SUPREME  COURT. 

or  written  communication  is  required  by  these  Eules  or     Ot^t 

otherwise,  the  service  shall  be  effected  as  nearly  as  may  be    *^^*^ 

in  the  manner  prescribed  for  the  personal  service  of  a  writ  jjow  per- 

of  summons.  sonal 

See  0.  9,  rr.  1—15  inclusive,  and  0.  10.    See  p.  143  and  p.  146.      "ef^w 

,        effected. 

6.  Where  personal  service  of  any  writ,  notice,  pleading,  penonal 
summons,  order,  warrant,  or  other  document,  proceeding,  service, 
or  written  communication  is  required  by  these  Eules  or  Substi- 
otherwise,  and  it  is  made  to  appear  to  the  Court  or  a  judge  *?*«d  aer- 
that  prompt  personal  service  cannot  be  effected,  the  Court  ^^' 

or  judge  may  make  such  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice  for  service  by 
letter,  public  advertisement,  or  otherwise,  as  may  be  just. 
Comp.  J.  A.,  O.  9,  r.  2.    See  as  to  the  affidavit  in  support,  0.  10. 

7.  Where   a  party  after  having  sued  or  appeared  in  Appearing 
person  has  given  notice  in  writing  to  the  opposite  party  or  J^^j^^p. 
his    solicitor,  through   a  solicitor,  that  such  solicitor  is  wards  by 
authorised  to  act  in  the  cause  or  matter  on  his  behalf,  all  solicitor, 
writs,  notices,  pleadings,  summonses,  orders,  warrants,  and  Service  on 
other  documents,  proceedings,   and  written   communica-  solicitor  of 
tions  which  ought  to  be  delivered  to  or  served  upon  the  P^^^y- 
party  on  whose  behalf  the  notice  is  given  shall  thereafter 

be  delivered  to  or  served  upon  such  solicitor. 
Comp.  J.  A.,  O.  9,  r.  1.    See  0.  4^  rr.  1  and  3,  and  0.  18,  r.  8. 

8.  Where  a  person  who  is  not  a  party  appears  in  any  Service 
proceeding  either  before  the  Court  or  in  chambers,  service  ^1^ 
upon  the  solicitor  in  London  by  whom  such  person  appears,  q 
whether  such  solicitor  act  as  principal  or  agent,  shall  be  not  a 
deemed  good  service  except  in  matters  requunjig  personal  party.  . 
eervice, 

Cona,  Ord.  3,  r.  7.    Ab  to  personal  service,  see  p.  143. 

1.  Affidavits  of  service  shall  state  when,  where,  and  Affidavits 
how  and  by  whom,  such  service  was  effected.  of* 

Cons.  Ord.  10,  r.  8.  The  solicitor  v^ho  applies  to  enter  judgment 
in  default  of  appearance  must  produce  (1)  the  original  writ,  (2)  the 
original  affidavit  of  service,  and  (3)  the  certificate  of  no  appearance. 
See  p.  148. 

11.  Admiralty  Actions. 

10.  Every  instiament,  under  the  seal  of  the  Court,  and  Instra- 
prepared  in  the  Admiralty  Registry,  shall  be  issued  on  a  °*®'^'*  , 
notice  filed  by  the  solicitor  applying  for  the  same,  and  ^J^^Jf^, 
shall  bear  date  on  the  day  on  which  it  is  issued.  „jty 
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11.  Every  instrument  shall  be  served  within  twelve 
months  from  the  day  on  which  it  bears  date,  otherwise  the 
service  thereof  shall  not  be  valid. 

12.  No  instrument  except  a  warrant  shall  be  served  on 
a  Sunday,  Good  Friday,  or  Christmas  Day. 

See  0.  eS,  r.  6. 

13.  Every  warrant  or  other  instrument  required  to  be 
served  by  the  marshal  shall  be  left  by  the  solicitor  taking 
out  the  same  with  a  notice  in  the  Admiralty  Eegistry. 

14.  The  service  of  any  instrument  by  the  marshal  shall 
be  verified  by  his  certificate.  The  service  of  any  instru- 
ment by  a  solicitor,  his  clerk  or  agent,  shall  lie  verified  by 
an  affidavit 


Order 

Lxvm. 


ORDER  LXVIIT. 


Application  op  Rules  in  Crown  Revenue  and 

Matrihonial  Cases. 

Proceed-         1.  Subject  to  the  provisions  of  this  Order,  nothing  in 
"^e?"      these  Rules,  save  as  expressly  provided,  shall  affect  the 
from  rules,  procedure  or  practice  in  any  of  the  following  causes  or 
matters : — 

(a.)  Criminal  proceedings ; 
Jieff.  V.  Foote,  10  Q.  B.  D.  378. 

.  (h.)  Proceedings  on  the  Crown  side  of  the    Queen's 

Bench  Division ; 
(c.)  Proceedings  on  the  Revenue  side  of  the   Queni^s 

Bench  Division ; 
(d.)  Proceedings    for    divorce    or    other    matrimonial 

causes. 

J.  A.,  O.  62,  r.  1,  and  J.  A  1875,  s.  21. 

2.  The  following  orders  shall,  as  far  as  they  are  applic- 
able, apply  to  all  civil  proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division,  including  vmndamtis  and  profn- 
hition,  and  also  to  quo  warranto,  and  to  all  proceedings  on 
the  Revenue  side  of  the  said  Division ;  namely, — 

(a.)  Order  28  {Amendment)  ; 

(b.)  Order  34  {Special  case)  ; 

(c.)  Order  38  {Affldavits)  ; 

{d.)  Order  52  (Motions) ; 

[e.)  Order  58  (Appeals) 

;/.)  Order  64  (Time) ; 
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(g.)  Order  65  (Costs) ;  Ord«r 

(k.)  Order  66  (Notices,  &c) ;  ^^™- 

(i.)    Order  70  (Nonrcomplianee)  ; 
Provided,   that   Ordei"    58    shull    not    apply    to    quo 
warranto, 
J.  A.,  0.  62,  r.  2. 

*3.  "Where  pleadings  in  prohibition  are   ordered,  the  Pleadings 
pleadings  and  subsequent  proceedings,  including  judgment  ^  pfol^iW- 
and  assessment  of  damages,  if  any,  shall  be,  as  nearly  as  oidered. 
may  be,  the  same  as  in  an  ordinary  action  for  damages.       ipj^j^  ^f 

•4.  Affidavits  used  in  applications  on  the  Crown  side  of  affidavits, 
the  Queen^s  Bench  Division  shall  be   intituled    in  the 
Queen's  Bench  Division. 
Cf.  0.  88,  r.  2. 


OEDER  LXIX.  Order 

LXEt 

Arrest  op  Dkfendant  undkr  s.  6  op  the  Debtors      

Act,  1869. 

*1.  An  order  to  arrest  under  the  6th  section  of  the  Order  to  be 
Debtors  Act,  1869  (which  shall  be  in  the  Form  No.  31  in  ^^'JP*'^ 
Appendix  K.,  with  such  variations  as  circumstances  may  ^^  ^ 
require),  shall  be  made  upon  affidavit  and  ex  parte ;  but  parte, 
the  deiendant  may  at  any  time  after  arrest  apply  to  the 
Court  or  a  judge  to  rescind  or  vary  the  order  or  to  be  dis- 
charged from  custody,  or  for  such  other  relief  as  may  be 
just. 

See  82  &  33  Vict.  c.  62,  8,  6,  and  O.  Jan.  7,  1870,  rr.  10  and  12. 

2.  An  order  to  arrest  shall  before  deliverv  to  the  sheriff  Indorse- 
be   indorsed   with  the  plaintiff's  address  for  service  as  ™ent  of 
required  by  Order  4,  Rules  1  and  2.     Concurrent  orders  ®'^®^* 
may  be  issued  for  arrest  in  different  counties.     The  sheriff 
or  other  officer  executing  the  order  shall  be  entitled  to  the 
same  fees  as  heretofore. 

See  0.  4,  rr.  1  and  2.    Cf.  O.  42,  r.  15. 

•3.  The  security  to  be  given  by  the  defendant  may  be  a  Security, 
deposit  in  Court  of  the  amount  mentioned  in  the  order,  or 
a  bond  to  the  plaintiff  by  the  defendant  and  two  sufficient 
sureties  (or  with  the  leave  of  the  Court  or  a  judge  either 
one  surety  or  more  than  two),  or,  with  the  plaintiff's  con- 
sent, any  other  form  of  security.  The  plaintiff  may,  within 
four  days  after  receiving  particulars  of  the  names  and 

259 


BULES  OF  TH£  SUPREME  COURT. 


Sufficiency 
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mined  by 
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Ordtr  aildresses  of  the  proposed  sureties,  give  notice  that  he 
objects  thereto,  stating  in  the  notice  the  particulars  of  his 
objections.  In  such  case  the  sufficiency  of  the  security 
shall  be  determined  by  a  Master  who  shall  have  power  to 
award  costs  to  either  party.  It  shall  be  the  duty  of  the 
plaintiff  to  obtain  an  appointment  for  that  purpose,  and 
unless  he  do  so  within  four  days  after  giving  notice  of 
objection,  the  security  shall  be  deemed  sufficient 
See  R.  S.  C,  1875,  0.  14,  r.  6. 

4.  The  money  deposited,  and  the  security,  and  all  pro- 
ceedings thereon,  shall  be  subject  to  the  order  and  control 
of  the  Court  or  a  judge. 

R.  S.  C,  1875,  0.  65,  r.  2.    Of.  0.  65,  r.  6. 

♦5.  Unless  otherwise  ordered,  the  costs  of  and  incidental 

to  an  order  of  arrest,  shall  be  costs  in  the  cause. 

*6.  Upon  payment  into  Court  of  the  amount  mentioned 

in  the  order,  a  receipt  shall  be  given  ;  and  upon  receiving 

the  bond  or  other  security,  a  certificate  to  that  effect  shall 

be  given,  signed  or  attested  ty  the  plaintiff's  solicitor  if  he 

IHschftiXe.  have  one,  or  by  the  plaintiff,  if  he  sue  in  person.     The 

delivery  of  such  receipt,  or  a  certificate  to  the  sheriff  or 

other  officer  executing  the  order,  shall  entitle  the  defendant 

to  be  discharged  out  of  custody. 

Gf.  0.  Jan.  7,  1870,  r.  17.  Ai  to  certificate  of  payment,  see 
O.  65,  r.  7. 

7.  The  sheriff  or  other  officer  named  in  an  order  to 
arrest  shall,  within  two  days  after  the  arrest,  indorse  on 
the  order  the  true  date  of  such  arrest. 

O.  Jan.  7, 1870,  r.  16. 


Subject  to 
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ORDER  LXX. 

Effect  of  Non-Cohpuange. 

1.  Non-compliance  with  any  of  these  Rules,  cr  with  any 
rule  of  practice  for  the  time  being  inforce^  shall  not  render 
any  proceedings  void  unless  the  Court  or  a  judge  shall  so 
direct,  but  such  proceedings  may  be  set  aside  either  wholly 
or  in  part  as  irregular,  or  amended,  or  otherwise  dealt  with 
in  such  manner  and  upon  such  terms  as  the  Court  or 
judge  shall  think  fit 


J.  A.,  O.  59,  r.  1. 
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*2.  No  application  to  set  aside  any  proceeding  for     JjJjT 
irregularity  shall  be  allowed  unless  made  within  reasonable 


time,  nor  if  the  party  applying  has  taken  any  fresh  step  j^^  f^^ 
after  knowledge  of  the  irregularity.  applica- 

Ab  to  waiving  the  irregalftritj,  see  PUeher  v.  Hinds,  11  Ch.  D.  ^^^^^  "^^ 
905,  C.  A.  ^^ 

*3.  Where  an  application  is  made  to  set  aside  proceed-  Objections 
ings  for  irregularity,  the  several  objections  intended  to  be  *?  ^  . 
insisted  upon  shall  be  stated  in  the  summons  or  notice  of  gimm^ons. 
motion. 

*4.  When  a  summons  is  taken  out  to  set  aside  any  Costs, 
process  or  proceeding  for  irregularity  with  costs,  and  the 
summons  is    dismissed    generally   without    any  special 
direction  as  to  costs,  it  is  to  be  understood  as  dismissed 
with  costs. 


ORDER  LXXr.  Order 

LZXI. 

Intebpretation  of  Terms.  

1«  The  provisions  of  the  100th  section  of  the  Principal  Tnterpre- 
Act  shall  apply  to  these  Rules.  **^^°- 

In  the  construction  of  these  Rules,  unless  there  is  any- 
thing in  the  subject  or  context  repugnant  thereto,  the 
several  words  hereinafter  mentioned  or  referred  to  shall 
have  or  include  the  meanings  follow : — 

"  Originating  Summons  "  means  a  summons  by  which  Origina- 
proceedings  are  commenced  without  imit :  *^g  ■'"»• 

e,g.  Uniler  Ch.  Pro.  Act,  1852,  b.  45,  for  administration. 

"  Person  '*  includes  a  body  corporate  or  politic  ;  Person. 

"  Probate  actions  "  include  actions  and  other  matters  Probate 
relating  to  the  grant  or  recall  of  probate  or  of  ftctlons. 
letters   of  administration  other  than  common 
form  business : 
"  Proper  officer"  means  an  officer  to  be  ascertained  as  Proper 
follows:—  **®°^'- 

(a.)  Where  any  duty  to  be  discharged  under  the 
Acts  or  these  Rules  is  a  duty  which  has  here- 
tofore been  dischai^ed  by  any  officer,  such 
officer  shall  continue  to  be  the  proper  officer 
to  discharge  the  same : 

J.  A.,  O.  68,  r.  Ifl. 
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^^  (f>»)  Where  any  new  duty  is  under  the  Acts  or  these 

Rules  to  be  discharged,  the  proper  officer  to 
discharge  the  same  shall  be  such  officer  as  may 
from  time  to  time  be  directed  to  discharge  the 
same,  in  the  case  of  an  otficer  of  the  Supreme 
Court,  or  the  High  Court  of  Justice,  or  the 
Court  of  Appeal,  not  attached  to  any  Division, 
by  the  Lord  Chancellor,  and  in  the  case  of  an 
officer  attached  to  any  Division,  by  the  Presi- 
dent of  the  Division,  and  in  the  case  of  an 
officer  attached  to  any  judge,  by  such  judge: 

J.  A.,  O.  68,  r.  16. 

"Master"  means  a  Master  of  the  Supreme  Court  of 
Judicature: 

*''  Receiver  "  includes  consignee  or  manager  appointed  by 
or  under  an  order  of  the  Court : 

'*  Taxing  Officer  "  means  Taxing  Master  in  the  Chancery 
Division,  and  the  Master  or  person  whose  duty 
it  is  to  tax  the  costs  to  be  taxed  in  the  other 
Divisions  respectively : 

**  The  Principal  Act "  means  the  Supreme  Court  of  Judi- 
cature Act,  1873: 

"The  Acts"  means  the  Supreme  Court  of  Judicature 
Acts,  1873  to  1879,  the  Appellate  Jurisdiction 
Act,  1856,  and  the  Supreme  Court  of  Judicature 
Act,  1881 : 

"  Central   Ofl&ce "  means  the   Central   Office    of    the 
Supreme  Court  of  Judicature. 
Singular         *2.  In  these  Rules,  unless  repugnant  to  the  context, 
to  inclade  h^q  singular  number  shall  include  the  plural,  and  the  plural 
pjuraL        number  shall  include  the  singular. 


Order  ♦ORDER    LXXII. 

Lzzn 

General  Rules. 

Anntilled        1.  Xo  Order  or  Rule  annulled  by  any  former  Order 
orders.       gj^aU  \^  revived  by  any  of  these  Roles,  unless  expressly  so 

declared. 
\eaaat  2.  Where  no  other  provision  is  made  by  the  Acts  or 
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these  Rules,  tlio  present  procedure  and  practice  remain  in      Or^er 
force.  ^"^ 

3.  During  the  period  of  any  vacancy  in  the  office  of  ««Lord 
Lord  Chancellor,  and  when  the  Great  Seal  is  not  in  Com-  Chan- 
mission,  these  Eules  shall  operate  as   if  wherever  the  cellor" 
words  "Lord  Chancellor"  are  used,   the  words  "Lordi^^V^"* 
Chief  Justice  of  England "  were  used ;  and  during  the  tice.'' 
period  of  any  vacancy  in  the  office  of  Lord  Chief  Justice 
of  England,  as  if  wherever  the  words  "  Lord  Chief  Justice 
of  England  "  are  used  the  words  *'  Lord  Chancellor  "  were 
used. 
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AlthouOH  pleadings  have  not  been  abolished,  even  in 
simple  cases,  the  importance  of  the  endorsement  on  the 
writ  has  increased,  especially  in  the  case  of  specially 
endorsed  writs.  It  would  appear  probable  that  the  form  Special 
of  endorsement  that  will  bo  in  most  general  use  will  either  ment 
be  the  special  endorsement,  so  as  to  get  the  advantages  of 
Order  14,  or  that  in  Order  3,  r.  7,  when  the  plaintiff  has 
not  sufficient  materials  at  hand  for  the  former. 

It  does  not  seem,  when  the  notice  to  admit  specified  Effect  of. 
facts  has  come  into  use,  supposing  it  can  be  given  imme-  admuT 
diately  after  the  issue  of  the  writ,  that  it  will  be  so  easy  specific 
to  misuse  Order  14  as  it  has  been  heretofore.     The  Law  ^  ' 
Journal  of  March  18th,  1882,  showed  that  applications 
under  it  had  become  ordinary  steps  in  an  action;  the  object 
being  to  force  the  hand  of  the  defendant,  who  on  making 
his  affidavit  got  leave  to  defend.      Searching  interroga- 
tories, such  as  will  not  now  be  allowed  in  most  actions  even  Old  pro- 
by  leave,  were  exhibited,  and  then  at  the  trial  a  great  ^nje^ 
point  was  made  of  any  discrepancies  in  the  defendant's  0. 14. 
version   of  his  case,   as  narrated   first  in   his   affidavit, 
secondly,  in  his  answers  to  interrogatories,  and  thirdly,  in 
the  witness  box  at  the  hearing.     The  Times,  to  which 
reference  is  made  in  the  article  quoted,  lias  pointed  out  that 
it  is  not  philosophical  at  all  to  have  a  trial  for  the  sake  of 
seeing  whether  there  ought  to  be  a  trial  or  not.  It  goes  on  to  Fault  of. 
say  that  there  are  many  cases  which  coiUd  be  decided 
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summarily  without  pleadings  on  summons,  but  that  both 
sides  should  be  heard,  and  also  their  witnesses,  before  the 
decision  is  given. 

The  suggestion  of  the  Times  in  fact  is,  that  the  master 
should  set  down  such  cases  as  Order  14  appears  to  apply 
to,  in  a  separate  list,  to  be  taken  by  a  judge  without  pre- 
liminary proceedings,  and  it  says  that  in  this  way  its  ad- 
vantages would  be  retained,  and  its  great  evils  avoided. 
Probably  this  suggestion  is  not  one  which  we  shall  see 
The  way  to  actually  adopted  under  the  new  system.  But  if  the  plain- 
^I^r  *iff  attempts  to  make  any  unfair  use  of  Order  14,  the 
use  of.  defendant  should  i^sue  the  summons  for  directions,  and 
show  the  master  that  it  is  right  that  the  action  should  be 
tried  without  any  preliminary  proceedings  and  he  should 
get  an  order  for  the  mode  of  trial ;  or  at  all  events  the 
like  order  made  upon  any  summons  his  opponent  may 
have  taken  out  Then,  at  the  hearing,  the  evidence  of 
both  parties  would  be  put  in,  and  the  whole  case  finally 
decided. 

But  if  the  master  refuses  either  to  allow  the  plaintiff  to 

sign  judgment,  or  to  order  this  summary  mode  of  trial,  say 

because  the  defendant  says  he  intends  to  put  in  a  special 

Ordinary    defence,  then  the  case  would  come  under  the  ordinary 

^  practice,  which  will  now  be  considered. 

In  a  case  which  cannot  be  disposed  of  by  signing  judg- 
ment, or  trial  as  suggested  under  Order  14,  and  this  will 
generally  be  either  from  the  plaintiff  not  having  his  writ 
perfect,  or  not  having  particulars  of  his  claim  ready,  or 
from  the  defendant  having  put  in  what  amounts  to 
a  special  defence;  an  application  for  particulars  of  defence 
may  sometimes  be  usefully  made  when  the  defence  has 
been  put  in,  and  in  almost  all  cases  one  for  leave  to  get 
discovery  or  exhibit  interrogatories. 
What  de-  When  the  weakness  apparently  lies  on  the  side  of  the 
fendwit  plaintiff,  through  not  having  full  particulars  of  his  claim 
ready,  the  defendant  may  strike  while  the  iron  is  hot^  and 
ask  for  and  obtain  particulars  of  the  claim,  and  possibly 

266 


THE    NEW  RULES. 

leave  to  interrogate  may  be  given  in  such  a  case  before 
defence;  as  it  may  well  be  that  he  has  no  special 
defence  to  put  in.  If  from  the  particulars  of  claim  when 
delivered,  or  the  answers  to  interrogatories  by  the  plaintiff, 
it  appears  to  the  defendant  that  some  defence  must  be 
put  in  by  him,  and  he  has  no  special  defence  of  which 
he  can  avail  himself,  he  might  put  in  a  traverse  of  the 
claim  as  a  statement  of  defence,  and  try  to  get  the  issues 
settled  in  chambers;  for  Paic-dl  v.  Williams,  27  W.  R. 
796,  seems  to  have  decided  that,  in  a  case  suitable  for 
trial  by  a  jury,  the  issues,  if  the  parties  cannot  agree, 
should  be  settled  at  chambeis.  One  advantage  of  putting 
in  a  defence  at  once  might  be,  that  the  plaintiff,  sup- 
posing he  now  knew  for  the  first  time  what  his  adver- 
sary had  to  say  to  his  claim,  might  make  overtures  as  to 
a  settlement  which  the  defendant  would  be  willing  to 
accept.  Again,  in  many  cases,  especially  where  the  General 
defendant  has  a  bad  defence,  it  may  be  politic  for  him  to  ^•^®°^' 
put  in  as  general  a  defence  as  possible,  upon  the  principle 
that  the  plaintiff  will  then  take  omne  ignotum  pro  minfico. 
Of  course  the  consideration  which  will  guide  the  master 
is,  in  what  way  the  action  will  be  quickest  settled  and  the 
least  public  time  taken  up  in  such  settlement,  and  if  it  seems 
to  him  that  a  number  of  independent  issues  would  really 
have  to  be  considered  at  the  trial,  he  may  allow  interro- 
gatories to  be  exhibited,  on  the  principle  that  it  is  better  to 
delay  the  trial  of  this  action  considerably,  than  that  of 
several  other  actions  inconsiderably,  which  this  one,  if  tried 
out  in  an  unsifted  condition,  would  stop  the  way  oL 
However  this  may  be,  we  may  have  here  a  curious  position 
— the  plaintiff  stating  a  quantity  of  facts  and  no  defence 
other  than  practically  a  general  denial  put  in,  so  as  just  to 
steer  clear  of  0.  19,  rr.  13  and  19,  and  O.  21,  r.  1.  If 
interrogatories  are  to  be  limited,  the  defendant  can  hardly 
be  interrogated  as  to  what  his  defence  reaUy  is  upon 
each  of  these  statements,  and  it  is  not  easy  to  dive  into 
the  future  so  as  to  elicit  the  solution  of  this  difficulty ; 
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if  the  trial  in  such  a  case  is  not  to  be  b j  motion  for  judgr 

Ooanter-     ment     Moreover,  supposing  a  counterclaim  is  set  up,  the 

matter  is  still  further  complicated.     Possibly  application 

under  these  circumstances  to  settle  the  issues  would  l>e 

judicious.     This,  by  the  way,  the  master  cannot  now  do, 

except  by  consent,  as  his  powers  have  not  yet  been  ex- 

Settlement  tended  to  this  extent     But  how  issues  are  to  be  settled 

when  the  defendant  obstinately  says  what  amounts  to 

nothing,  it  is  not  easy  to  see,  now  that  demurrers  are 

done  away  with,  and  motions  for  judgment  do  not  seem 

particularly  favoured. 

Evidence        This  application  too,  which  would  probably  be  the  sum- 

Affidavit     nions  for  directions,  might  include  one  to  take  some  of 

the  evidence  by  affidavit.   If  this  is  the  cheaper  course,  and 

the  defendant  opposes  it,  he  may  have  to  pay  the  extra 

costs  caused  by  such  refusal,  but  he  will  be  entitled  to 

have  the  evidence  taken  viva  voce  :  Patterson  v.  Wooler^ 

2  Ch.  D.  586.     However,  enough  has  been  said  about 

this. 

When  Supposing  a  special  defence,  which  of  course  is  not 

d  iBco  verv 

Allowed,  limited  to  fraud  the  Statute  of  Limitations  and  Payment,  is 
set  up,  then  interrogatories  and  discovery  will  doubtless 
be  allowed  with  reference  to  it ;  and  the  real  issue  will  be 
quickly  settled  between  the  parties,  unless  the  plaintiff 
puts  in,  as  he  can  do  of  right,  a  reply  containing  special 
Modern  matter.  In  this  case  we  have,  in  effect,  all  the  advan> 
p  eadingi.   ^^g  ^£  ^^  ^j^  system  of  claim,  defence,  and  reply,  under 

the  simplified  form  of  writ,  what  only  really  amounts  to 
a  notice  of  special  defence,  and  a  notice  of  special  matter 
by  way  of  reply,  without  their  disadvantages  in  the  shape 
of  pleader's  facts  and  fictions.  Thus  we  shall  have  tht^ 
most  concise  allegations  of  facts  possible — the  gems  them- 
selves without  the  settings.  Issue  will  be  ipso  facto 
joined,  by  the  putting  in  of  the  notice  of  reply  or  the 
lapse  of  the  time  for  doing  so.  Therefore  this  set  of  cir- 
cumstances need  not  be  considered  at  greater  length, 
though  it   is  difficult  to  see  why  any  reply  should  W 
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necessary,  at  all  events  unless  a  counterclaim  is  put  in ; 
nor,  indeed,  need  the  question  of  third  parties,  which 
has  heen  regulated  by  the  new  Rules  in  a  simpler  way 
than  under  the  old  regime,  and  now  appears  to  present 
but  few  difficulties. 

This  note  is,  of  coiirse,  but  a  few  observations  upon 
what  appears  to  lie  upon  the  surface  of  the  new  system. 
What  will  really  take  place  time  alone  can  show  with  any 
accuracy,  and  it  would  hardly  be  profitable  to  make  it  of 
any  greater  length,  as  several  important  steps  will  now  be 
touched  upon  in  detaU. 

This  new  Institution  is  created  by  Order  30,  with  the  Summons 
apparent  object  of  collecting  into  one  programme   th^  tZns!^^ 
many  applications  a  party  has  ordinarily  to  make  in  an 
action  in  the  Queen's  Bench  Division,  to  which  alone  it 
applies. 

It  may  be  taken  out  for  all  or  any  of  the  following  pur-  What  it 
poses: — To  obtain  an  order  for  particulars  as  to  any  thing  tun 
mentioned  in  a  pleading,  statement  of  special  case,  dis- 
covery or  interrogatories,  commission  or  examination  of 
witnesses,  mode  or  place  of  trial,  reference  to  arbitration 
or  any  other  proceeding  in  the  action  previous  to  trial 

It  is  presumed  that  the  latter  clause  "  any  other  pro- 
ceeding in  an  action  previous  to  trial "  must  be  qualified 
so  as  to  mean  of  a  similar  character  to  the  instances  given 
before  it,  if  by  chance  they  should  arise,  rather  than  as 
having  been  intended  to  include  many  important  appli- 
cations not  named. 

Moreover  the  application  must  not  be  one  which  could  What  it 
not  before  have  been  made  to  a  master,  as  for  transfer,  the  ™*y  °®*' 
settlement  of  issues  except  by  consent,  prohibition  or  in- 
junction, or  indeed  for  leave  to  serve  a  writ  or  notice  of  a 
writ  out  of  the  jurisdiction.  (J.  A.,  O.  64,  r.  2a.)  The 
provision  as  to  costs  with  reference  to  it,  viz.,  that  an 
application  for  anything  which  might  have  been  included 
in  it  must  be  made  at  the  cost  of  the  party  making  it, 
seems  to  show  that  its  object  is  to  cut  down  the  expenses 
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of  the  interlocutory  steps  in  an  action ;  and  the  inference  i» 
to  be  drawn  that  nothing  but  ordinary  applications  such 
OS  used  to  be  made  by  summons  should  be  included  in  it. 
How  other  "  Proceedings "  of  sufficient  importance  to  be  made  by 
tioSi"      motion,  as  for  the  appointment  of  a  receiver,  are  different^ 
should  be   and  so  are  applications  the  necessity  for  which  could  not 
have  been  expected  to  arise  at  the  time  the  summons  was 
taken  out,  or  which  will  arise  only  on  the  non-performance  by 
the  other  side  of  some  interlocutory  order  made  during  the 
currency  of  the  action.     Wilwn  v,  Cimrchy  9  Ch.  D.  659, 
shows,  however,  tliat  an  ordinary  application  should  be  by 
summons  and  not  by  motion,  and  that  the  additional  costs 
caused  by  such  a  form  of  application  when  not  necessary 
will  not  be  allowed.    What  is  it  apparently  intended  that 
the  summons  for  directions  should  contain  is,  as  its  name 
implies,  all  the  probable  and  reasonable  requirements  of 
the  side  taking  it  out  as  to  the  control  of  the  action  in 
^«  question.     In  th  e  Lord  Chancellor's  Procedure  Committee's 

^Q  Beport  it  is  stated  that  in  consequence  of  it,  when  the 

master.       parties  appear  before  the  master  who  will  have  special 
facilities  for  knowing  the  details  of  each  action  which 
comes  before  him,  he  will  have  power  to  put  a  stop  to 
vexatious  and  idle  litigation  at  once ;  and  when  there  does 
appear  to  be  a  real  controversy  between  the  parties,  to  (1) 
give  directions  as  to  all  the  ordinary  steps  in  an  action, 
and  (2)  to  control  the  requirements  of  the  litigants  as  he 
considers  reasonable. 
The  cbss       It  will  hardly  be  profitable  to  discuss  the  kind  of  vexa- 
^^^f^^   tious  and  idle  litigation  that  he  will  put  a  stop  to  at  once, 
befora        or  the  summary  methods  he  may  adopt  for  so  doing,  but 
^^"^  we  will  go  on  to  consider  the  larger  class  of  cases  as  to 

which  he  will  give  his  directions.  The  questions  ariced 
will  have  reference  to  the  ordinary  steps  in  an  actioii  not 
provided  for  by  the  Boles.  For  example,  it  would  not  do 
in  the  summons  for  directions  to  apply  for  leave  to  put  In  a 
statement  of  claim  where  the  writ  has  been  spedaUy  en- 
dorsed. In  fact,  the  directions  to  be  asked  are  as  to  fixed  and 

270 


FOR  DIHEGTIONS. 

well-known  stepB,  as  for  example,  for  particulars  of  items 
mentioned  in  any  pleading  under  0. 19,  zr.  6— 8»  or  as  to  the 
modeoftrial;  as  trial  byjury,whiclieither  party  can  generally 
have  of  right,  but  for  which  must  get  an  order  (O.  36, 
rr.  2,  67).  A  case  like  Wedderbum  v.  Pickering,  13  Ch. 
D.  769,  shows,  however,  what  litigation  a  point  like  this 
may  give  rise  to.  Cf .  Roakdl  v.  WhUworih,  L.  E.  6  Chy. 
459.  And  there  will  no  doubt  be  much  opposition  offered 
upon  points  such  as  venue  where  each  party  has  strong 
predilections  for  a  particular  place  and  yet  where  argu- 
ments of  almost  equal  weight  can  be  advanced  on  either 
side ;  although  the  chief  battle  will  probably  take  place 
upon  the  question  whether  or  not  the  action  is  one  in 
which  interrogatories  and  discovery  generally  should  be 
ordered  or  not 

The  proviso  that  upon  this  application  any  offer  made  Difficult 
by  the  other  party  to  deliver  particulars,  make  admis-P'hi^ 
sions,  or  produce  documents  must  be  taken  into  account 
further  complicates  matters,  and  makes  the  question  of 
the  amount  of  discovery  to  be  allowed  a  question  of 
frequent    occurrence     as    well     as     of    great    nicety. 
Questions  like  venue  and  mode  of  trial,  reference  to 
arbitration,  and  examination  of  witnesses  are  subject  to 
more  fixed  rules,  and  the  discretion  of  the  master  upon 
such  points  is  not  likely  to  be  disturbed.     However,  as 
the  costs  of  it  will  be  costs  in  the  cause,  counsel  will 
probably  be  engaged  and  appeals  frequent  with  reference 
to  the  other  questions  to  be  decided  in  it     In  fact  there  How 
will  be  so  much  in  it  in  the  hope  of  saving  expense  in  the  J"***^^^ 
future  that  cannot  well  be  put  in  at  any  stage  at  which  it  detaili  of 
may  be  profitably  issued,  that  the  other  side  will  be  pretty  ^^ 
sure  to  gain  some  advantage  by  opposing  its  details.     And 
it  wiU  be  from  the  arguments  on  either  side  upon  the 
many  points  with  which  it  will  deal,  that  the  Master  will  be 
able  to  form  an  opinion  of  the  true  merits  of  each  case, 
and  will  get  that  knowledge  and  control  over  the  details 
of  it  which  will  be  absolutely  necessary  for  him  to  direct 
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Advan-  ita  course  judiciously.  The  real  advantage  of  it  in  fact  is 
^^^^  not  so  much  the  saving  of  expense,  for  the  cost  of  a4jouni- 
nients  will  make  up  for  the  comparative  fewness  in 
number  of  summonses,  as  the  insight  the  hearing  of  it 
gives  the  master  into  the  real  character  of  the  action  in 
which  it  is  made,  and  the  method  in  which  the  action  is 
being  fought  out 
Other  If  anything  is  omitted  by  the  party  taking  out  the  sum- 

^^1^^  mons,  or  if  at  any  future  stage  any  new  direction  should 
be  required,  it  can  be  obtained  either  alone  or  together 
with  others  by  summons,  though  this  will  probably  have 
to  be  paid  for  by  the  applicant,  as  it  might  have  been  in- 
cluded in  his  summons  for  directions.  This  vrill  be  an 
argument  in  frequent  use  for  both  sides  upon  the  question 
of  costs,  and  it  will  be  interesting  to  see  what  the  Couite 
hold  may  and  what  may  not  reasonably  be  (supposed  to  be 
able  to  be)  included  therein.  It  is  feared,  however,  unlesB 
great  restrictions  are  placed  by  the  masters  as  to  its  use,, 
that  the  summons  for  directions  may,  instead  of  being  a 
blessing,  prove  to  be  the  reverse — and  instead  of  saving,. 
Adjourn-  increase  costs.  I  mean  that  the  summons  may,  like  the 
similar  summons  now  in  use  in  the  Chancery  Division,  be 
used  as  a  means  of  stirring  up  the  action,  or.  the  opposite 
party,  from  time  to  time ;  and  so  become  a  fruitful  source 
of  costs,  by  being  adjourned  as  often  as  the  conscience  of 
the  parties  or  the  patience  of  the  master  will  allow.  Some 
adjournments  of  it  may  be  necessaiy,  as,  for  instance, 
where  discovery  is  ordered.  Then,  supposing  the  party 
ordered  to  file  an  affidavit  of  documents  files  an  incom- 
plete one,  an  application  for  a  further  affidavit  wiU  be 
made  under  the  old  summons  for  directions,  or  in  the  case 
of  an  application  for  further  and  better  particulars,  under 
0.  19,  r.  7. 
Time.  As  to  the  exact  stage  in  the  action  at  which  it  will  be 

most  advantageous  to  take  out  this  summons,  much  will 
depend  upon  the  nature  of  the  action;  but  it  cannot  be  at 
a  very  early  stage,  as  matters  will  not  have  developed 
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themselves  then  sufficiently  for  the  legal  adviser  of  the 
party  applying  for  it  to  have  made  up  his  mind  as  to  the 
amount  of  discovery  or  the  particulars  he  might  require,  or 
the  witnesses  it  might  be  necessary,  as  through  illness, 
eventually  to  examine  by  commission.  Perhaps,  too,  in  a 
proper  case,  an  application  to  take  some  of  the  evidence  by 
affidavit  might  be  included  in  the  summons  for  directions: 
Patterson  v.  Wooler,  quoted  before  ;  or  by  the  defendant 
to  remove  the  action  into  the  County  Court  under  19  & 
20  Vict  c.  108.  As  either  party  can  get  any  order  made  Any  order 
upon  his  opponent's  summons,  it  will  often  be  better  to  ^J^e 
attempt  to  get  what  is  wanted  upon  the  summons  of  the  upon, 
other  side,  as,  for  example,  for  the  plaintifif  to  amend  his 
writ  upon  the  defendant's  summons,  rather  than  to  be  pre- 
mature in  applying  for  the  summons  for  directions  himself. 
There  will  be  no  more  "  No  Order,"  but  the  summons  of 
the  other  party  will  be  the  peg  in  respect  of  which  many 
attempts  will  be  successfully  made  to  hang  the  order  desired 
by  the  respondents  upon. 

The  alteration  that  has  been  made  by  O.  54  in  proceed-  Other 
ings  at  chambers  on  the  common  law  side  has  been  con-  "'"** 
siderable  ;  inasmuch  as  that  not  only  in  the  summons  for 
directions  can  any  order  be  made  upon  the  application  of 
either  party  or  mero  motu  by  the  master  presiding,  but  in 
any  summons  whatever  any  number  of  applications  can  be 
included,  and  any  order  can  be  made,  as  in  the  summons 
for  directions.     Where  an  order  is  not  made  ex  parte,  if  if  one  side 
one  of  the  parties  is  absent,  the  costs  of  the  day  may  be  ^l^^^t. 
ordered  to  be  paid  by  the  absent  party,  or  even  by  his 
solicitor  personally.     Cf.  Lydall  v.  MaHinsm,  5  Ch.  D.  780. 
For  an  exhaustive,  although  rather  a  pessimist  view  of 
this  summons,  the  reader  is  referred  to  the  Solicitaiv' 
Jotimaly  August  4,  1883. 

O.  32,  r.  4,  allows  either  party  to  give  notice  in  writing,  Noti^  to- 
nine  days  before  the  day  for  which  he  has  given  notice  of  ^^L 
trial,  to  any  other  party  to  admit  any  specific  facte  tor  facu. 
the  purposes  of  the  trial  only.     And  unless  they  are  ad- 
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Time  for.  mitted  within  six  days  or  any  extended  time  that  may  he 
allowed,  the  costs  of  proving  snch  facts  shall  be  paid  by 
the  party  neglecting  to  make  them,  whatever  the  result  oi 
the  trial  is,  unless  otherwise  directed. 

Extent  The  admissions  are  to  be  for  the  particular  cause, 

matter,  or  issue  only,  and  are  not  to  be  used  on  any  other 
occasion  or  in  favour  of  any  persoD  other  than  the  one 
who  gave  the  notice ;  and  by  leave  any  admission  may  be 
withdrawn  or  amended  on  such  terms  as  may  be  jusL 

ModeL  Form  No,  12  in  Appendix  B  gives  the  typical  notice 
which  expressly  saves  all  just  exceptions  to  the  ad- 
missibility of  the  &cts  as  evidence  in  the  cause  ;  and  the 
facts  the  admission  of  which  is  therein  required  are  that 
John  Smith  died  intestate  on  a  certain  date,  and  that 
James  was  his  only  lawful  son,  and  that  Julius  died  on  a 
certain  date  unmarried.  This  rule  in  in  truth  only  the 
carrying  into  effect  of  one  of  the  recommendations  con- 
tained in  the  First  Report  of  the  Judicature  Commis- 
sion, at  p.  14,  and  being  but  a  means  of  saving  the  great 

What  it  is  expense  now  so  commonly  entailed  by  the  proof  of  facts 

to^m^v  *^^*  which  there  can  be  no  bona  fide  dispute  if  slaictly 
confined  as  in  the  rule  and  form  suggested  must  be  a  boon 
to  those  honestly  desiring  a  disputed  issue  to  be  settled. 

Abuse.  It  might,  however,  be  abused  by  asking  for  admission  of 

facts  really  in  dispute,  which,  if  obtained  through  want  of 
care  or  ill-advised  fear  of  costs,  might  entitle  the  party 
giving  the  notice  to  move  for  judgment  upon  the  admissions 
so  made.  For  Rule  6  entitles  a  party  to  move  for  judg- 
ment where  admissions  of  fact  have  been  made  either  on 
the  pleadings  or  otherwise ;  and  Rule  4  allows  the  notice 
to  be  given  at  any  time  not  later  than  tlie  period  above 
named.  The  Courts,  however,  are  quite  strong  enough 
to  take  care  that  this  is  not  abused ;  and  Rule  4  itself 
furnishes  the  machinery  by  giving  them  power  to  give 
leave  that  any  admission  may  be  withdrawn.  This,  how- 
ever, will  necessitate  a  summons,  as  it  cannot  be  foreseen 
in  the  summons  for  directions.     The  rough  and  ready 
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metiiod  of  -  getting  in  formal  evidence  which  this  roleAdvia* 
affoxcU  Aot  only  affects  a  great  saving  of  expense,  .but  also  ^^ 
renttens  ohsolete-  for  practical  purposes  many  of  the  old- 
roles  of  evidence,  inattention  to  which  sometimes  caused  i 
tile  vroi^  party  to  win  on  technical  grounds.    Anotiier 
advantage   of  a  proper  use   of  this  rule  is  that  only 
the  hearing  of  matters  seriously  in  dispute  will  take> 
up  the  time  iA  the  Courts,  at  the  trial  of  an  action, 
whereby  an  economy  of  public  time  will  be  effected.     It 
is  in  effect  another  instance  in  which  the  policy  of  the 
new  Bules  is  conspiciously  shown,  viz. :  the  desire  to  save 
expense,  or  te  speak  more  accurately,  to  throw  the  expense 
on  the  party  causing  more  than  the  minimum  amount  of 
expense,  while  in  no  other  way  coercing  his  actions,  but 
leaving  him  free  to  admit  or  refuse  to  admit  any  facts, 
provided  only  that  if  he  acts  unreasonably  he  has  to  pay 
the  costs  occasioned  thereby. 

Six  days  are  given  during  which  the  admissions  may  be  Further 
made,  and  further  time  can  be  had  under  O.  64,  r.  8,  by  ^"'^' 
consent ;  or  if  consent  is  refused  by  summons,  the  cost  of 
which  will  hardly  be  thrown  upon  the  party  not  unreason- 
ably  asking  for  it 

It  is  in  fact  simply  an  extension  to  facts  of  Bule  5,  Schema. 
H.  T.  1853,  No.  30  (the  present  Bule  2),  which  applies  to 
documents  alone,  while  extending  the  forty-eight  hours 
therein  specified  to  the  more  practicable  limit  of  six  days. 
It  is  almost  to  be  regretted  that  the  last  clause  is  omitted, 
namely,  that  making  its  use  obligatory  if  expense  would 
have  been  saved  thereby. 

The  limitation  placed  by  0.  31  upon  the  exhibition  of  in^oovery 
interrogatories  is  nevwtheless  an  extension  of  the  power  ^,^  ^*^' 
given  by  the  Common  Law  Procedure  Acts,  under  which 
a  judge's  order  was  in  all  cases  necessary*  If  an  un- 
biassed master  or  judge  considers  that  interrogatories-  may 
be  exhibited  in  a  particular  action  with  advantage^  idl  the 
good  and  none  of  the  abuse  of  discovery  is  obtained.  The 
real  fi^ta  aife  goiat  quieUy,  and  thereupon,  perhaps,  even 
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the  settlement  of  the  action  itself  effected.  It  does  not 
necessarily  follow  that  because  leave  is  given  to  the  plain- 
tiff to  interrogate  that  therefore  the  defendant  will  alsa 
get  liberty  to  do  so,  although  this  will  doubtless  generally 
be  the  case.  The  same  remarks  practically  apply  to  pro- 
duction of  documents,  the  order  for  which  is  really  placed 
in  the  discretion  of  the  Court,  while  the  costs  of  discovery 
are  to  be  allowed  only  when  it  has  been  reasonably  asked 
for,  and  before  the  appHcation  X5  must  be  paid  into 
Court. 

The  cases  in  which  leave  will  be  given  will  depend 
almost  as  much  upon  the  conduct  of  the  respondent  as  upon 
the  merits  of  the  application  itself.  Kule  2  says  expressly^ 
"  In  deciding  upon  any  application  for  leave  to  exhibit 
interrogatories  account  shall  be  taken  of  any  offer  which 
may  be  made  by  the  party  sought  to  be  interrogated  (1)  to 
deliver  particulars,  (2)  to  make  admissions,  (3)  or  to  pro* 
duce  documents  relating  to  the  matter  in  question  or  any 
of  them."  Whatever  objections  may  be  felt  as  to  allowing 
interrogatories  there  will  probably  be  none  to  allowing 
production  of  all  documents  to  which  privilege  cannot 
be  pleaded;  and  the  chief  question  will  be  if  the 
respondent  offers  this,  and  also,  perhaps,  particulars  and 
admissions,  whether  the  particulars  and  admissions  he 
offers  do  not  do  away  with  the  necessity  for  the  inter- 
rogatories. 

The  notice  to  admit  specific  facts  has  been  already 
alluded  to,  and  attempts  will  no  doubt  be  made  by  it  to 
do  what  is  now  often  done  by  interrogatories.  If  a  proper 
offer  is  made  of  particulars  and  admissions,  and  the  notice 
to  admit  specific  facts  is  confined  to  the  kind  of  facts  it  is 
obviously  intended  to  apply  to,  there  will  be  a  marked 
improvement  in  the  conduct  of  an  ordinary  action ;  and 
interrogatories  can  be  exhibited  in  addition  in  cases  where, 
they  seem  necessary.  The  fault  as  to  interrogatories  under 
the  system  initiated  by  the  Judicature  Acts  has  been  the 
application  to  Common  Law  actions  of  machinery  manu- 
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factured  and  intended  only  for  the  class  of  actions  which 
particularly  belongs  to  the  Chancery  side.  The  two  classes 
are  distinct,  and  the  new  provisions,  of  which  only  the 
barest  outline  has  been  given,  will  probably  enable  the 
Master  to  apply  the  machinery  which  is  most  fitting  for 
it  to  each  particular  action  as  it  comes  under  his  con* 
sideration. 

The  case  of  In  re  Chupman  and  others  of  a  similar  Counsel 
character  make  it  probable  that  but  little  work  compara-  ^^  under 
tively  speaking  is  intended  to  be  done  in  chambers  by  "ww  prac- 
counsel,  and  therefore  it  will  be  unfair  that  any  of  the 
blame  which  will  deservedly  fall  upon  delay  and  expense 
should  be  laid  to  their  charge.     The  officials  and  the  soli- 
citors of  the  parties  will  be  responsible  for  the  way  the 
new  system  works,  and  now  that  they  have  a  tool  with 
which  good  work  can  be  done,  and  aie  not  hampered  in 
the  way  they  have  to  use  it,  official  discretion  will  doubt- 
less rise  to  the  exigencies  of  each  occasion  as  it  presents 
itself  to  them  in  practice. 

The  subject  of  costs  needs  some  few  words  written  C(yBU, 
about  it,  as  the  changes  introduced  by  the  new  Rules  with 
reference  to  it  are  greater  than  would  at  first  sight  appear. 
In  the  first  place,  all  the  old  provisions  against  prolixity  Old  pro- 
in  the  endorsement  on  the  writ,  in  pleadings,  in  inter-  ^JJ^^*^^' 
rogatories  and  the  answers  thereto,  as  well  as  in  the  title 
and  subject-matter  of  affidavits,  have  been  re-enacted, 
together  with  fresh  ones,  upon  the  same  lines.      And  Diicretion. 
secondly,  the  question  of  costs  is  placed  more  in    the 
power  of  the  judges  and  masters-  by  express  provisions, 
although  those  of  trustees  and  mortgagees,  when  they  have 
not  been  unreasonable,  have  been    especially  excepted 
therefrom.      There  is  now,  by  0.  65,  r.  1,  no  necessity  to  At  the 
apply  to  the  judge  who  tries  a  jury  case  at  the  trial  to  *"*^ 
order  that  costs  shall  not  follow  the  event.     This  does 
away  with  the  necessity  for  a  great  deal  of  old  case  law, 
such  as  that  contained  in  Baker  v.  Oakfis,  2  Q.  B.  D. 
171,  and  Collins  v.   Welch,  o  C.  P.  D.  27,  and  similar 
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cases.  Moreover,  iheie  is  a  general  set  made  by  the  new 
Rules  against  unnecessary  expense  in  prooeedingBy  and 
indeed  against  all  kinds  of  unneeessary  and  improper  pro- 
ceedings  themselves.  Someof  these  may  have  to  be  paid  for 
by  the  offending  solicitor  p^sonally:  O.  65,  n  11 ;  and  tbe 
costs  of  a  brief,  if  delivered  too  soon,  are  specially  dis- 
allowed by  0.  65,  r.  27  (49),  so  that  in  other  cases  he 
may  suffer  indirectly. 

Counsel,  too,  suffer  under  the  new  Practice,  as  they  have 
done  by  recent  decisions,  like  In  re  Ckapmany  10  Q.  B.  D. 
54,  and  In  re  Blyths  and  FansJuiwe,  31  W.  R.  284 ;  for 
no  retaining  fees  are  now  aUowed  as  between  party  aad 
party :  O. '  65,  r.  27  (44),  nor,  as  it  would  appear,  even* 
between  solicitor  and  client,  except,  of  course,  when 
expressly  authorised  by  the  client,  are  fees  for  conferences, 
when  fees  are  charged  also  for  drawing  and  settling  or 
perusing  pleadings,  affidavits,  deeds,  or  abstracts,  either  in 
the  case  of  counsel  or  solicitor ;  unless,  indeed,  there  !« 
some  special  reason  for  their  being  excepted  from  this 
general  rule ;  a  fact  of  which  it  will  probably  be  some- 
what difficult  to  convince  the  taxing  masters.  When  a 
cause  is  struck  out  of  the  paper  by  the  fault  of  the 
plaintiff,  ihe  defendant  is  to  get  the  costs  of  its  first 
setting  doivn,  whether  he  gains  the  day  eventually  or  not: 
O.  65,  r.  27  (50),  and  other  provisions,  by  which  costs 
are  secured  to  one  side  in  any  event,  are  made  as  to  inter- 
rogatories by  O.  31,  r.  3,  and  a  refusal  to  admit  specilic 
facts  by  0.  32,  r.  4.  The  idea  of  making  the  offending 
party  pay  the  costs  caused  by  his  own  misconduct  in  any 
event  is  a  very  wholesome  one,  and  the  provision  as  to 
the  costs  of  applications  for  matters  not  included  in  the 
summons  for  directions  contained  in  O.  30,  r.  3,  is  only 
another  form  of  it  The  limitation  of  the  number  of 
coimsel  to  be  employed  in  small  cases  in  O.  65,  r.  27 
(46),  is  but  proper ;  but  the  very  small  economy  contained 
in  0.  65,  r.  27  (19),  viz.,  the  reduction  of  the  amount  of 
costs  to  be  tendered  on  service  of  a  petition  from  £2  8s., 
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as  at  present^  to  £1  10s.  tinder  the  new  i^me»  is  of 
qneeldona^le  utitity.  Wbile  10s.  a-day  is  sUowed  for  each 
case  in  the  paper^  and  cases  remain  there  frequently^  for 
twenty  days,  it  would  be  weU  to  begin  with  a  rednctioii  in 
a  more  flagrant  case  than  the  one  in  which  that  referred  to 
has  be^n  made 

The  result,  however,  of  a  perusal  of  the  new  regulations  Old  pro- 
with  regard  to  costs  is  rather  to  excite  an  admiration  for  the 
wisdom  of  our  predecessors  as  regards  the  enactments  they 
have  made,  but  which  we  have  allowed  to  lie  practically 
dormant,  than  to  extract  any  new  provisions  of  a  far-seeing  Ten  new 
character  out  of  the  new  code.  Indeed  the  provisions  as 
to  costs,  when  collected  together  in  one  volume  from  the 
various  hiding  places  in  which  they  have  lain  of  late,  seem 
all  that  could  by  any  possibility  be  required,  with  the 
exception  of  some  that  have  been  alluded  to  in  the 
chapter  on  "  Beforms  Still  Needed"  at  the  end  of  the  Hints 
on  Practice. 

There  is,  however,  throughout  the  new  Rules  a  constant  General 
threat  as  to  the  consequences  of  unnecessary  proceedings  P"^*^P  ®* 
(e.g.,  in  administration  and  interlocutory  applications)  that 
it  will  be  well  to  give  full  value  to.     As,  however,  this 
subject  has  been  touched  upon  in  the  Introduction  it  need 
hardly  be  dwelt  on  at  greater  length  here. 

Apologising  for  a  book  must  not  only  bring  to  the  CJondu- 
recollection  at  once  the  hackneyed  and  often  misused 
proverb,  "  Qui  s'excuse  s'accuse,"  but  also  the  appeal  for 
sympathy  of  the  parricide,  namely,  that  he  was  a  miserable 
orphan.  No  one  should  waste  time  over  an  epilogue  who  has 
written  a  readable  book ;  but  this  critical  edition  of  the 
new  Rules  coming  out  at  such  a  time  and  in  such  haste 
requires  some  apology,  if  only  that  of  the  punctiliously 
polite  Greek  mentioned  in  *  Vice  Versa,'  who  commenced 
his  address  to  the  large  crowd  that  had  come  to  the  funeral 
of  his  infant  child,  by  begging  to  be  excused  for  the  small 
size  of  the  corpse.  No  kind  friend  can  truly  say  that 
after  the  notes  in  this  edition  the  new  Rules  are  any 
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easier,  for  the  notes  give,  in  most  cases,  simply  the  source^ 
from  which  each  rule  is  taken,  and  the  place  in  the  Hintt; 
on  Practice  where  the  corresponding  rule  under  the  old 
regime  was  treated  of ;  while  the  side-notes  and  index 
merely  save  the  reader  from  a  task,  uninteresting  perhaps^ 
hut  necessary  if  he  would  have  his  copy  of  the  compen* 
dium  now  governing  universal  practice  in  a  form  which 
he  can  make  easy  reference  to. 

As  to  the  time  at  which  this  edition  addresses  itself  to 
the  puhlic,  the  motto  *'sat  cito  si  sat  hene"  has  not  been 
forgotten;  but  the  impracticable  and  uninviting  fomi 
in  which  new  enactments  are  generally  given  to  the  legal 
world  has  caused  the  getting  ready  at  the  earliest  po8> 
sible  moment  of  a  book  which  claims  the  merit  of  not 
only  being  one  of  the  very  first  in  the  field,  but  of  con- 
taining in  a  handy  form  all  the  necessary  information  ai« 
to  the  new  Kules  procurable  at  the  moment  though  without 
the  history  of  them ;  more  than  which  nothing  but  a  con- 
siderable additional  })criod  would  have  enabled  any  writer 
to  do  effectually. 
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Part  L 
Vo.  1. 


PART  I. 
Forms  op  Writs  op  Summons,  &c. 

General  Form  of  Writ  of  Summoks. 

No.  1. 

18         [Here  put  the  letter  and  number. I 
In  the  High  Court  of  Justice. 
Di  virion. 

Between  A,  B^  Pluntiff, 
and 
C,  D,  and  E.  R,  Defendants. 
Victoria,  by  the  grace  of  God,  kc 
To  (7.  D.  of  in  the  county  of 

We  command  you,  that  within  eight  days  after  the  aervice  of  this 
writ  on  you,  indurive  of  the  day  of  such  serrice,  you  do  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of  A.  B.; 
and  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  Boukdell,  Earl  of  SblboBHI,  Lord  EQgh  Chancellor 
of  Great  Britain,  the  day  of  ,  in  the  year 

of  Our  Lord  One  thousand  eight  hundred  and 

Memorandum  to  he  tubecribed  on  the  writ 
N.6. — ^This  writ  is  to  be  served  within  twelve  calendar  months 

from  the  date  thereof,  or  if  renewed,  within  six  calendar  months 

from  the  date  of  the  last  renewal,  induding  the  day  of  such  date, 

and  not  afterwards. 
The  defendant  [or  defendants]  may  appear  hereto  by  entering  an 

appearance  [or  appearances]  dther  perKmally  or  by  soUdtor  at  the 

Cental  Office,  Royal  Courts  of  Justice,  London. 

Indoraementt  to  he  made  on  the  writ  hrfore  istue  thereof. 

The  plaintiff's  claim  is  for,  Ac. 

This  writ  was  issued  by  the  said  plaintiff,  who  remdes  at 
or,  this  writ  was  issued  by  B.  F.^  of  ,  whose  address  for 

service  is  ,  solidtor  for  the  said  plaintiff,  who  resides 

at  ,  or,  this  writ  was  issued  by  G,  ff»y  of 
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Appz.  A    whoM  AddreM  for  senrioe  ii  ,  agent  for  of 
Part  I.                          •  toUoitor  for  the  laid  platntii!,  who  rendei  at 
Hoi.  1,  2.  [merttion  the  eity,  town,  or  pari$hj  and  aUo  the  name  of  the  airtet  and 
number  of  the  houae  of  the  pUUnt^a  reeidence,  if  onjf]. 

JndortetMnt  to  he  made  on  the  terit  after  aertice  thereof. 
ThU  writ  was  served  by  me  at  on  the  defendant 

on  the  day  of  , 

18    . 
Indorsed  the  day  of  ,  18    . 

(Siffned) 
(Address) 


No.  2. 
Spkciallt  Iin>0R3iD  Writ,  Order  III.,  Role  6. 

18    .      IHereput  the  letter  and  number'] 
In  the  High  Court  of  Justice. 

Division. 

Between  ,  Plaintiff, 

and 

,  Defendaat. 
Victoria,  by  the  grace  of  God,  Ac.,  to  of 

in  the  county  of 

We  command  yon,  that  within  eight  days  after  the  service  of  tin» 
writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of 
And  take  notice,  that  in  default  of  your  so  doing  the  plainti£f  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  RonvBELL,  Earl  of  Selborice,  Lord  High  Chancellor 
of  Great  Britain,  the  day  of  ,  in  the  year 

of  Our  Lord,  One  thousand  eight  hundred  and 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  af  terwardn. 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts 
of  Justice,  London. 

Statement  of  Claim. 

The  plaintiflTs  claim  is 

Particulars. 
Place  of  trial 

(Signed) 
And  the  snm  of  £  ,  [or  such  sum  a«  may  be  allowed 

on  taxation]  for  costs.  If  the  amount  claimed  is  paid  to  the  pl*it^tiff 
or  h  solicitor  or  agent  within  four  days  from  the  service  hereof. 
further  proceedings  will  be  stayed. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at 
[or]  this  writ  was*iBsued  by  £,  F,,  of  whose  address  for 

service  is  ,  solicitor  for  the  said  plaintiff,  who  lesides 

at  ,  [cr]  this  writ  was  issued  by  0.  H.,  of 

whose  address  for  service  is  ,  agent  for  of 

,  solicitor  for  the  said  plaintiff,  who  resides  at 
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This  writ  WM  served  hy  me  at  on  the  defendant   Appz.  A. 
on              the              day           of  18    .  Fart  I. 

Indorsed  the  daj  of  18    .  Vos.  2— C 

(Signed)  * 

(Address) 


No.  8. 
Writ  fob  Issub  fbom  Distbiot  Rbqistbt. 

18         [ffere  put  the  UUer  and  number,] 
In  the  High  Court  of  Justioe. 

Division. 

(Mancbbstbb)  Dibtbiot  Kbgistbt. 

Between  ,  Plaintiff, 

and 

,  Defendant 
Victoria^  by  the  grace  of  CM,  fta,  to  of 

in  the  of 

We  command  yon,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you  in  an  action  at  the  suit 
of  .    And  take  notice,  that  in  default  of  your  so  doing  the 

plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 

Witness,  Roundbll^  Eabl  of  Sblbmrnb,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  in  the 
year  of  Our  Lord  One  thousand  eight  hundred  and 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above- 
named  district  must  enter  appearance  at  the  office  of  the  registrar 
of  that  district*  Idd^oi 

A  defendant  who  neither  resides  nor  carries  on  business  within  office, 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
Aaid  registrar  or  at  the  Centnd  Office,  Royal  Courts  of  Justice, 
London. 

The  plaintiff's  daim  is 

l^his  writ,  &C. 

N.B. — The  addren/or  dervice  mutt  be  vnthtn  the  district. 

This  writ  was  served,  &c. 


No.  4. 

Spboiallt  LmoBSBD  Wbit  fob  Issue  FBOM  DzBTBiCT  Reoistbt. 

18    .    [Here  put  the  letter  and  number,] 
In  the  High  Court  of  Justice. 

Division. 

(Mabchbstbb)  Distbict  Rcoistbt. 

Between  ,  Plaintiff, 

and 

,  Defendant 
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Appac  A.       Victoria,  by  the  Grace  of  Grod,  &c.,  to  of 

Part  I.     in  the  of 

Km.  4,  6.       We  command  you,  that  within  eight  days  after  the  serrice  of 

this  writ  on  yon,  indnsive  of  the  day  of  such  aenrice,  yon  cauM  an 

appearance  to  be  entered  for  yon  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  bo  doing  the  pkintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  abaenoe. 
Witneas,  Ac 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  monthft 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  sudi  date,  'and 
not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above- 
named  district  must  enter  appearance  at  the  office  of  the  rsgistrsr 

*  Insert        of  that  district* 

address  of  X  defendant  who  neither  resides  nor  carries  on  bunness  within 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar  or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

Statement  of  Claim. 
The  plaintiff's  claim  is 

Particulars. 
Place  of  Trial 

(Signed) 
And  the  sum  of  £  ,  [or  such  sum  as  may  be  allowed 

on  taxation,]  for  costai  If  the  amount  claimed  is  paid  to  the 
plaintiff  or  h  solicitor  or  agent  within  four  days  from  the  service 
hereof,  further  proceedings  \dll  be  stayed. 

This  writ,  &a 

N.B. — The  iMresifor  tervice  mutt  be  vfUMn  the  dutricC, 

This  writ  was  served,  Ac. 


offioo. 


No.  6. 

WbIT  fob  SSRVICK  out  of  TRS  JUBIBDICnOZr,  OB  WHKHB  NonCK  IN 

LiBU  OF  Sbbvicb  is  to  be  Giyxn  out  of  the  JUBIBDICnOK. 

18  [ffere  put  the  letter  and  number,] 

In  the  High  Court  of  Justice. 

Division. 

Between  A,  B,,  Plaintiff, 
and 
0.  2>.  and  B.  R,  Defendants. 
Victoria,  by  the  grace  of  Grod,  kc 
To  C  2>.  of 

We  command  you,  C,  2).,  That  within  [here  insert  the  number  of 
daya  directed  by  the  Court  or  Judge  ordering  the  aerviee  or  noCtce]  after 
the  service  of  this  writ  [or  notice  of  this  writ,  as  the  eme  may  be]  on 
you,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance 
to  be  entered  for  you  in  the  Division  of  our  High 

Court  of  Justice  in  an  action  at  the  suit  of  A,  B. ;  and  take  notice, 
that  in  default  of  your  so  doing  the  plaintiff  may  proceed  tliereln, 
and  judgment  may  be  given  in  your  absence.    Witness,  ftc 
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Memoranda  and  Indonement  a$  in  Form  No,  1.  Appi.'  A. 

Indorsement  to  he  made  on  the  writ  htfo/re  iSke  tsiue  thereof.  jgii    v 

N.B.— ThiB  writ  Is  to  be  uBed  where  the  defendant,  or  all  the  "**'  ^^^' 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  out  of 
the  jurisdiction.    When  the  defendant  to  be  served  is  not  a  British 
subject,  and  is  not  in  British  dominion,  notice  of  the  writ,  and  not 
the  writ  itself,  is  to  be  served  upon  him. 


No.  6. 
Spbciallt  Indorsed  Wbit  fob  Skbyicx  out  of  the  Jubisdiction. 

[Heading  a$  in  Form  1.] 

Victoria,  bj  the  grace  of  God,  &c.,  to  of  , 

in  the  of 

We  command  you,  that  within*  days  after  service  t  *  Insert 

of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  an  "f^^*" 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of  direct  by 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  Court  or 
proceed  therein,  and  judgment  may  be  given  in  your  absence.  Judge. 

N.B.— This  writ  is  to  be  served  within  twelve  calendar  months  f®i!tfeh^*** 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  months  H^^f'^ottoe!' 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courta 
of  Justice,  London. 

Statement  of  Claim. 
The  plaintiff's  claim  is 

Particulars. 
Place  of  Trial 

(Signed) 
And  £  [or  such  sum  as  may  be  allowed  on  taxation] 

for  costs. 

If  the  amount  claimed  is  paid  to  to  the  plaintiff  or  h    solicitor 
or  agent  within*  days  from  servicef  hereof,  further  *  Tn^rt 

proceedings  will  be  stayed.  number 

This  writ  was  issued,  &c.  limited  for 

This  writ  [or  notice  of  this  writ]  was  served,  ace  t  ^HS^  to 

N.B.— This  writ  is  to  be  used  where  the  defendant,  or  all  the  ^^^T^' 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  out  of  <?iJ|f^otlce." 
the  jurisdiction.    When  the  defendant  to  be  served  is  not  a  British 
subject^  and  is  not  in  British  dominions,  notice  of  the  writ  and  not 
the  writ  itself  ib  to  be  served  upon  him. 


No.  7. 

Wbit  fbom  Distbict  Rboistbt  fob  Sebvice  odt  of  the 

Jubisdiction. 

[Heading  ae  in  Form  3.] 

Victoria,  by  the  grace  of  God,  &c.,  to  of 
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*  Insert 
number 
of  days 
directed  by 
Court  or 
Judge, 
t  If  iiotice  of 
writ  Is  to 
be  aerred, 
iuaort  here, 
"notice  of." 

^  Insert 

ftddressof 

office. 
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We  oommand  yoa,  that  within*  days  after  ■eirice 

off  this  writ  on  you,  induaiTe  of  the  day  of  aach  service^  yoa 
canae  an  i4>pearanoe  to  be  entered  for  you  bi  an  action  of  the  luit 
of 

And  take  notioe,  that  in  default  of  your  ao  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  absenoe 

Witneaa,  Ac. 

N.B. — ^Thia  writ  ia  to  be  aerved  within  twelve  calandar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  montbs 
from  the  date  of  the  laat  renewal,  including  the  day  of  anch  date, 
and  not  afterwarda. 

A  defendant  who  reaidea  or  carriea  on  buaineaa  within  the  abore- 
named  diatrict,  muat  enter  appearance  at  the  office  of  the  regiatrar 
of  that  diatriot.* 

A  defendant  who  neither  reaidea  nor  carriea  on  buaineea  within 
the  said  diatrict  may  enter  appearance  either  at  the  office  of  the 
aaid  regiatrar  or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

The  plaintiff's  claim  ia 

Tbia  writ  waa  isaued  by,  Ac. 

N.Bb — Th£  addreu  for  tervice  muU  be  within  ike  dittriet. 

This  writ  [or  notice  of  this  writ]  waa  aenred,  Ac. 

N.B.— Thia  writ  ia  to  be  uaed  where  the  defendant,  or  all  the 
defendants,  or  one  or  more  defendant  or  defondanta,  ia  or  are  out  of 
the  juriadiction.  Where  the  defendant  to  be  served  ia  not  a  British 
subject,  and  ia  not  in  Britiah  dominions,  notice  of  the  vrrit  and  not 
the  writ  itself  is  to  be  served  upon  him. 


*  Insert 
number 
of  days 
directed  by 
Court  or 
Judge, 
t  If  notice  of 
writ  is  to  be 
serred. 
insert  here, 
"notice  of." 


^'Insert 
address  of 
office. 


No.  8. 
Spboiallt  Inoobsid  Wbtf  rROM  District  Rbgibtbt  fok  Skbvick 

OUT  OF  THK  JURIBDIOTION. 
[Heading  a$  in  Form  8.] 

Victoria^  by  the  grace  of  God,  Ac.,  to  of 

in  the  of 

We  command  yon,  that  within*  days  after  service  oft 

this  writ  on  you,  inclusive  of  the  day  of  auch  aervice,  you  cauae  an 
appearance  to  be  entered  for  you  in  an  action  at  the  anit  of 

And  take  notice,  that  in  defaidt  of  your  ao  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  Ac. 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  aix  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

A  defendant  who  reaidea  or  carriea  on  buaineaa  within  the  above- 
named  district  must  enter  appearance  at  the  office  of  the  r^^htrar 
of  that  diatrict* 

A  defendant  who  neither  reaidea  nor  carriea  on  buainesa  within 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar  or  at  the  Central  Office,  Royal  Courts  of  Joattce, 
London. 
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Statement  of  Claim.  Appz.  A. 

The  plaintiff's  cUim  is  _  ^^  '• 

Xos.8— 10. 

Particulan. 
Place  of  Trial 

(Signed) 
and  £  ,  [or  such  sum  as  may  be  aUowed  on  taxation] 

for  costs.    If  the  amount  claimed  be  paid  to  the  plaintiff    or    h 
solicitor  or  agent    within*  dajs  from  serricef  hereof,  *  Insert 

farther  proc^dings  will  be  stayed.  "f'S!*' 

This  writ  was  issued  by,  &c.  limited  for 

N.B.— 7'A«  addreufor  gervUx  vitut  be  wUhin  the  diitrict.  t^KESfof 

This  writ  [or  notice  of  this  writ]  was  served,  ftc.  ^"^^Jf  *^  ^ 

N.K — This  writ  is  to  be  used  where  the  defendant,  or  all  the  insert  here, 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  oat  of  **  *^'  notice.' 
the  jurisdiction.     Where  the  person  to  be  served  is  not  a  British 
subject,  and  is  not  in  British  dominions,  notice  of  the  writ  and  not 
the  writ  itself  is  to  be  served  upon  him. 


No.  9. 
Notice  of  Wait  isr  Liku  of  Ssbvick  to  bi  given  out  of 

THB  JCRISDICTION. 

[Heading  a$  in  Form  1.] 

To  (?.  IT.,  of 

Take  notice,  that  A,  B.,  of  ,  has  commenced  an  action 

against  you,  O,  IT.,  in  the  Division  of  Her  Majesty's 

High  Court  of  Justice  in  England,  by  writ  of  that  Courts  dated 
the  day  of  ,  a.d.  18    ;  which  writ  is  in- 

dorsed as  follows  [copy  in  full  the  indortemenUi],  and  you  are 
required  within  days  after  the  receipt  of  this  notice, 

inclusive  of  the  day  of  such  receipt,  to  defend  the  said  action,  by 
causing  an  appearance  to  be  entered  for  you  in  the  said  Court  to  the 
said  action ;  and  in  default  of  your  so  doing,  the  said  A.  B,  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

You  may  appear  to  the  said  writ  by  entering  an  appearance  per- 
sonally or  by  your  solicitor  at  the  Centrsl  Office,  Boyal  Courts  of 
Justice,  London. 

(Signed)  A,  B.,  of  ,  &c. 

or 
X,  Y.f  of  ,  &c. 

Solicitor  for  A,  B, 
In  the  High  Court  of  Justice. 

Division. 


Na  10. 
NonoE  OF  Wjut  iv  Lieu  of  Siryice  to  be  given  out  of 

TUB  JuAISDICnOK. 

[Heading  a»  in  No,  8.] 

To  of 

Take  notice,  that  of  has  commenced  an 
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Appz.  A.    action  against  yon  in  the  IMviafen  of  Her 

Part  I.     MajestjTB  High  Court  of  Juitioe  in  England,  by  writ  of  that  Gout, 

Vm.  iO,lL  dated  the  day  of  ,  18    ,  whidi  writ  Is  in- 

-  dorsed  as  follows : — 

And  you  are  hereby  required  within  dayB  after  the 

receipt  of  this  notice,  indnsive  of  the  day  of  such  receipt,  to  defend 
this  action  by  causing  an  appearance  to  be  entered  for  you  thereto, 
and  in  default  of  your  so  doing  the  said  may  proceed 

therein,  and  judgment  may  be  given  in  your  absence. 

If  you  reside  or  carry  on  business  withm  the  above-named  district, 
appearance  is  to  be  entered  at  the  office  of  the  registrar  for  that 
Mnacrt         district* 

office.  ^  7^^  ^  °^^  either  reside  or  cany  on  business  within  that  district, 

appearance  is  to  be  entered  either  at  the  office  of  the  said  registrar 
or  at  the  Central  Office,  Royal  Courts  of  Justice,  I/>ndon. 

(Signed) 
This  notice  was  served  by,  &c 

N.B. — This  notice  is  to  be  used  where  the  person  to  be  serrod  is 
not  a  British  subject,  and  is  not  in  British  dominions. 


No.  11. 

Wbit  of  Summons  nr  Aduib4lty  Aotiok  in  bim. 

18         [ffere  put  the  Utter  and  number,] 
In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 
Between  A.  B.,  Plaintiff, 
and 
The  owners  of  the 
Victoria  by  the  grace  of  God,  &c. 
To  the  owners  and  parties  interested  in  the  ship  or    vesBel 
of  the  port  of  [or  cargo,  &c.,  <m  the  cote  maif  he\ 

We  command  you,  that  within  eight  days  after  the  service  of  this 
wrlt^  inclusive  of  the  day  of  such  service,  you  do  cause  an  appear- 
ance to  be  entered  for  you  in  the  Probate,  Divorce,  and  Adnoiralty 
Division  of  our  High  Court  of  Justice  in  an  action  at  the  soit  of 
A.  B, :  and  take  notice  that  in  default  of  your  so  doing 

the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in 
your  absence. 
TntnesB,  ftc 

Memorandum  to  be  §ub§eribed  on  the  forit, 
N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  n^onths 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

The  defendant  [or  defendants]  may  appear  hereto  by  entering  an 
appearance  [or  appearances]  either  personally  or  by  solicitor  at  the 
Cfentral  Office,  Royal  Courts  of  Justice,  London. 

Indortementt  to  he  made  on  the  writ  brfore  iteue  thereof. 
The  plaintiff's  daim  is  for,  Ac 

This  writ  was  issued  by,  &c. 
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IndonemtfU  to  be  made  on  the  writ  after  teniee  thereof.  Appx.  A. 

This  writ  was  8er7ed  by  X.  Y.  [here  eiate  the  mode  in  vfhich  the  Part  I.. 

service  wu  ^eeied,  whether  on  the  $hip,  carffo,  or  freiffht,  according  to  Voi.  11— 

Order  /Z.,  MtUee  11, 12, 13,  and  14,  as  the  cote  may  be]  on  13. 

the                      day  of                      18    .  

(Signed,)  X,  Y. 


No.  12. 

Wan  IN  Admirai/tt  AcrnoNs  fob  Issue  fbom  District  Reqistbt. 

18    .    [Here  put  letter  and  nuinber^l 
In  the  BSgh  Court  of  Justice. 

Division. 

(BIanchbstbb)  Distbict  Reqistbt. 

Between  ,  Plaintiff, 

and 
The  owners  of  the  , 

Defendants. 
Victoria,  by  the  grace  of  God,  &;c.,  to  the.  owners  and 

parties  inteceeted  in  the  ship  or  vessel  of  the  port  of 

and 
We  command  yon,  that  within  eight  days  after  the  service  of  this 
writ»  inclusive  of  the  day  of  such  service,  you  cause  an  appearance  to 
be  entered  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing,  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  absence. 
Witness,  Ac. 

N.B. — ^This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above- 
named  district  must  enter  appearance  at  the  office  of  the  registrar  of 
that  district.*  *  Insert 

A  defendant  who  neither  resides  nor  carries  on  business  within  ^^|!^  *^ 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar  or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

The  plaintiff's  claim  is  for 
This  was  issued  by,  Ac. 

N.B. — The  address  for  service  must  be  within  tJte  district. 

This  writ  was  served  by  me*  on  the  «  ^^  ^ 

IndorBeathe  day  of  18    .  service. 

(Signed) 
(Address) 


No.  13. 

Affidavit  to  lbad  Warbant  in  a  Cause  of  Bestbaint. 

[Heading  as  in  Form  11.] 
If  A.  B.,  make  oath  and  say  as  follows  : — 
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Apps.  i.       I.  I  am  the  lawful  owner  of  [ttaU  number]  sixty-foiirth  iluffe*  of 
Fart  L     the  or  veeael  belonging  to  the  port  of 

If  Of.  18 —  ;  and  the  viJue  of  my  uid  sbares  amounts  to  the  ran 

10.        of  poonda  or  thereabcmts. 

. 2.  The  laid  vessel  is  now  lying  at  ,  and  is  in  the 

possession  or  under  the  control  of  ,  the  owner  of  [ttate 

aumber]  sixty-fourth  shares  thereof^  and  is  about  to  be  despatched 
by  him  on  a  voyage  to  against  my  consent. 

3.  I  am  desirous  that  the  said  vessel  be  restrained  from  proceed- 
iug  to  sea,  until  security  be  given  to  the  extent  of  my  interert 
therein  for  her  safe  return  to  the  said  port  of  [the  port  to  wkiek  ^ 
vend  belongs],  and  the  aid  and  process  of  the  High  Court  of  Justice 
are  necessary  in  that  behalf. 
Sworn,  &c. 


No.  14. 
Afvidatit  to  lbad  Warrant  in  a  Cause  of  Poasnnov. 

[Heading  aa  in  Form  11.] 

T,  A .  B.,  make  oath  and  say  as  follows : — 

1.  I  am  the  lawful  owner  of  [ttate  number]  sixty-fourth  shares  of 
the  or  vessel  ,  belonging  to  the  port  of 

• 

2.  The  said  vessel  is  now  lying  at  ,  and  is  in  the 
possession  or  under  the  control  of  [itate  name,  addresB,  aiui  detcrip- 
tion  of  the  person  retaining  poeeeMtion,  and  ttate  whether  he  is  the 
master  or  part  owur,  and  tf  ovmer,  of  how  many  shares]  ;  and  the 
said  refuses  to  deliver  up  the  same  to  me ;  [and  the 
certificate  of  registry  of  the  said  vessel  is  also  unlawfully  withheld 
from  me  by  the  said                       ,  who  is  in  posseision  thereof ]. 

3.  The  aid  and  process  of  the  High  Court  of  Justice  are  neces- 
sary to  enable  me  to  obtain  possession  of  the  said  vessel  [and  of  the 
certificate  of  registry]. 

Sworn,  ftc., 
Before  me, 
C.  />.,  &C. 


No.  15. 

P&£ciPB  FOR  Warrant. 

[Heading  as  in  Form  11.] 

1,A,B.,  solicitor  for  the  plaintiff,  pray  a  warrant  to  arrest  [state 
name  and  nature  of  property]. 
Bated  the  day  of  ,18    . 

[To  be  signed  by  the  aolieitor,  or  by  his  clerk  for  him,] 


No.  16. 

PSiBCIFE  FOR  SlRVIOX  BT  THE  MARSHAL  OF  ANT  INSTBUMENT  IN 

REM  OTHER  THAN  A  WARRANT. 

[Heading  as  in  Form  11.] 
I,  A,  B,i  solicitor  for  the  [state  whether  plainHf  or  drfendantl 
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pny  that  the  [ttaU  nature  of  imtruMent]  left  herewith  be  duly  '  App>*  A. 
executed.  Purt  I. 

Dated  the  day  of  ,  18    .  '^^'^^^ — 

[To  be  ngned  by  the  iolieUor,  or  by  hie  derk  for  him,] 


19. 


Nal7. 

Wabbaivt  of  Abbist  in  Admibaltt  Action  in  rem. 

[Heading  cu  in  Form  11.] 

Victoria,  by  the  grace  of  God,  ftc. 

To  the  Manthal  of  the  Probate,  Divorce  and  Admiralty  Divinon 
of  Our  High  Court  of  Jostioe,  and  to  all  and  ■iogolar  his  snbttitates 
[or  To  the  Collector  or  Colleoton  of  Costomt  at  tiie  Port  of  ]. 

We  hereby  command  you  to  arreit  the  ehip  or  vessel  of 

the  port  of  [and  the  cargo  and  freight,  <6c.,  cu  the  eate 

may  be],  and  to  keep  the  same  under  safe  arrest,  until  you  shall 
receive  further  orders  from  Us. 

WitncM.  fta 


No.  18. 

FoBX  OF  Memobandum  for  Rzniwsd  Writ. 

[Heading  (U  in  Form  1.] 

Seal  renewed  writ  of  summons  in  this  action  indorsed  as  follows : 

[Copy  original  writ  and  the  indortementi,] 


No.  19. 

CKBnFICATE  OF  SOUCITOR  AS  TO  AbSIONMSNT  OF  CaUSB  OR  MaTTKR. 

[Heading  as  in  Form  1.] 

I,  A.  B,,  solicitor  for  the  above-named  ,  hereby  certify 

that  the  writ  [summons  or  petition!  annexed  hereto  relates  to  the 
administration  of  the  same  trust,  [or,  the  winding  up  of  the  same 
company,]  as  or  is  so  connected  with,  the  cause  or  matter  entitled 
[ineert  title]  and  assigned  to  the  Hon.  Mr.  Justice  ,  as 

to  be  conveniently  dolt  with  by  the  same  Judge. 


PAET    II.  APPX.A. 

Part  II. 
Forms  of  Entry  of  Appearanoe,  and  of  Bail  and       Ho.  i. 
Relrabes  in  Admiralty  Actions 

No.  1. 

Memorandum  of  Appbaranor  in  General. 

In  the  High  Court  of  Justice. 

Division.  18    .        No. 

Between  ,  Plaintiff, 

and 

,  Defendant. 
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Appz.  A. 

Fartn. 

Hot.  1-4. 

*  If  thin 
address  be 
beyond 
thrco  miles 
from  the 
RoyalCourts 
of  Justice, 
an  addrem 
for  service 
within 
throe  miles 
thereof 
must  b« 
glTen 


t  If  this 
address  be 
beyond 
three  miles 
from  thA 
Royal 
Courts  of 
Justice,  an 
addreiafor 
service 
within 
three  miles 


*u. 


Enter  An  appearance  for 

in  this  action 
Dated  the  day  of  ,  18 

(Signed) 

of* 

Agent  for 

of 


No.  2. 

Notice  of  Entbt  of  Apfbarakce. 

[lleading  a$  in  Form  1.] 

Take  notice,  that  having  this  day  entered  an  appearance  at  the 
Central  Office,  Royal  Courts  of  Justice  [or  at  the  office  of  the 
registrar  of  the  District  Registry]  for  the  defendant 

to  the  writ  of  summons  in  tUs  action. 

[If  aUUemerU  of  claim  is  required,  add]  The  said  defendant  require 
deHveiy  of  a  statement  of  claim. 
Dated  the  day  of  ,  18    . 

(Signed) 

of 

Agent  for 

Solicitor  for  the  defendant. 
To  

No.  3. 

NonCB  LIMITING  DeYENOK. 

[ffeading  at  in  Form  1.] 

Take  notice  that  the  [above-named]  defendant  [A.  B,]  limits  hb 
defence  to  part  only  of  the  property  mentioned  in  the  writ  of  sum- 
mons, namely,  to  the  close,  called  "  The  Big  Field." 
Dated  the  day  of  ,  18    . 

(Signed) 
of 
Agent  for 
of 
Solicitors  for  the  above-named  defendant 
To  Messrs.  , 

The  Plaintiff's  Solicitors. 


No.  4. 

Ektrt  of  Appearanci  limitivo  Dxfknck. 

[ffeading  a$  in  Form  1.] 

Enter  an  appearance  for  the  defendant  in  this  actioo. 

The  said  defendant  limits  his  defence  to  part  only  of  the  property 
mentioned  in  the  writ  of  summons,  namely,  to  the  close  called  "  The 
BigFidd." 

The  address  of 


IS 


Dated  the 


day  of 
(Signed) 
off 
Agent  for 
of 


18 
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No.  6. 

Entry  of  Appeabancb,  Order  XVI.,  Bule  49. 

[Heading  at  in  Form  1.] 

Enter  an  appearance  for  to  the  notice  issued  in  this 

18,    by  the  defend- 


18 


Appz.A. 
Part  IL 


action  on  the 

day  of                      , 

ant 

under 

the  Kales  of  the  Sa 

Order  XVI., 

Rule  49. 

Dated  the 

day  of                       , 
(Signed) 
of* 

Agent  for 
of 

No.  6. 

Ehtbt  of  Appearance,  Order  XVTL,  Kule  5. 

[Heading  as  in  Form  1.] 

Enter  an  appearance  for  ,  who  has  been  served  with  ^reoT 

an  order  dated  the  day  of 

prosecute  the  proceedings  in  this  action. 


*  If  this 
oddresa  be 
boyond 
three  miles 
from  the 
Royal 
Courts  of 
Jiutice,  an 
address  for 
service 
within 
three  miles 


to  carry  on  and  must  be 
given. 


Dated  the 


day  of 
(Signed) 
of* 
Agent  for 
of 


18 


No.  7. 

Entbt  of  Appbabance  to  Countbb  Claim. 

[Heading  09  in  Form  1.] 

Enter  an  appearance  for 
above-named  defendant 
Dated  the  day  of  18 

(Signed) 

of* 
Agent  for 
of 


•  If  this 
address  bo 
beyond 
,  throe  miles 
'  from  the 
Royal 
Courts  of 
Justice,  on 
address  for 
service 
within 

to  the  counter  claim  of  the  thereo?  ^ 
in  this  action. 


No.  8. 

Affidavit  fob  Entrt  of  Appearance  as  Guabdian. 

[Heading  at  in  Form  1.] 

I,  of  ,  make  oath  and  say  as  follows  :- 

A.B.t  of  ,  iH  a  fit  and  proper  person  to  act  as  must  bo 


must  be 
given. 

*  If  thlH 
address  be 
beyond 
three  railed 
from  the 
Royal 
Courts  of 
Justice,  an 
address  for 
service 
within 
three  miles 
thereof 


guardian  ad  litem  of  the  above-named  infant  defendant,  and  has  no  fiTl^on* 
interest  in  the  matters  in  question  in  this  action  [matter]  adverse 
to  that  of  the  said  infant,  and  the  consent  of  the  said  ^4.  ^.  to  act 
as  such  guardian  is  hereto  annexed. 
Sworn,  ftc. 

[To  thit  affidavit  tkaU  he  annexed  the  document  tigned  hj  tuch 
guardian  in  tettimony  of  hit  content  to  <ict,] 
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BULE8  OF  THE  SUPREME  COURT. 

No.  9. 
Pbjktpi  iob  Konci  or  Bail. 

18      .    [litre  put  the  Utter  tmd  mtmher.] 

In^the  High  Court  of  Justice. 
Probate^  Divoroe  and  AdminJty  Diyision. 

Between  A.  B^  Plaintiff, 

and 
Hie  Owners  of  the 

I,  A.  B,,  eolicitor  for  the  [ttate  whether  plaint^  or  drfendant], 
tender  the  undermentioned  persona  as  bail  on  behalf  of  [tiate  tk< 
name,  addre$9,  and  deaeriptum  of  the  party  for  whom  baU  tMtobe  giren\ 
in  the  sum  of  £  to  answer  judgment  in  this  action  iiff^ 

eoete  add,  so  far  as  regards  costs). 

Names,  Addresses,  and  Descriptions  of 
Sureties.  Referees. 

1. 


Dated  the  day  of  18    . 

[To  be  tigned  by  the  mtUcUor,  or  by  his  clerk  for  hwu] 
[The  namei  of  baitken  should  ifpomUe  be  j^ven  as  rrfereet.'] 


No.  10. 

NoncK  OF  Bail. 

[Heading  as  in  Form  9.] 

Take  notice  that  A.B.,  solicitor  for  the  [state  whether  jdaintif  or 
drfendant],  tenders  the'  under-mentioned  persons  as  bail  on  behalf  of 
[state  name,  address,  and  description  of  the  party  for  whom  bail  is  to 
be  given],  in  the  sum  of  £  to  answer  judgment  in  tfai» 

action  (if  for  costs  <»dd,  so  far  as  regards  costs). 

Names,  Addresses,  and  Descriptions  of 
Sureties.  Referees. 

1. 


Dated  the 


day  of 


18    . 


G.H; 

Tlfyyahl'^1 
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No.  11.  Appx.  A. 

[Heading  oi  in  Form  9.]  ^•' 

I  hereby  report  that  I  have  made  diligent  inqtdry  and  certified 
myself  that  [ttate  namea^  cuUlre$ieat  and  deacriptxom  of  the  two 
»ur€tU»\  the  proposed  bail  on  behalf  of  [sUUe  name,  addrtu,  and 
detcription  of  Hie  party  for  whom  bail  it  to  be  given]  to  answer  iudg- 
ment  in  this  action  {if  for  eotU  add^  so  far  as  regards  costs)  are 
respectively  sufficient  sureties  for  the  sum  of  £  [state 

the  turn  in  lettere]. 

Dated  the  day  of  18    . 

Marshal. 


Nal2. 

Pbjkjipi  fob  Bail  Bovd. 

[Heading  a»  in  Form  9.] 


I,  A,  B.f  solicitor  for  the  [iUUe  whether  plaintiff  or  defendant],  pray 
a  bail  bond  for  a  signature  of  the  sureties  named  in  the  annexed 
notice  of  bail  and  report  of  the  Marshal. 

Dated  the  day  of  18    . 

[To  be  tigned  by  the  aoUcitor,  or  by  hi*  clerk  for  hinL] 


No.  13. 

pAILBoND. 

[Heading  as  in  Form  9.] 

Whereas  an  action  of  has  been  commenced  in  the 

High  Court  of  Justice  on  behalf  of  against 

[and  against  intervening].    Now,  therefore,  we 

and  hereby  jointly  and  severally  submit  ourselves  to 

the  jurisdiction  of  the  said  Court,  and  consent  that,  if  he  the  said 
shall  not  pay  what  may  be  adjudged  against  him  in 
the  said  action  with  costs,  execution  may  issue  forth  against  us,  our 
heirs,  executors,  and  administrators,  goods  and  chattels,  for  a  sum 
not  exceeding  £ 

{Signatures  ofmreties.) 

This  bail  bond  was  signed  by  \ 

the  said  and  I 

the  sureties,  t 

the         day  of  18    . ) 

Before  me, 

[To  be  signed  before  the  Registrar^  oroneof  the  clerks  in  the  Registry, 
or  before  a  Chmmissioner  for  Oaths,] 
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Appx.  A.  No.  14. 

Hoi.  14—  Affidatit  of  Justificatiok. 

17.  [ITeading  <u  in  Form  9.] 

I,  [Hate  name,  addruB,  and  deMcription],  one  of  the  proposed 
■nreties  for  [»taU  name,  cutdreaSf  and  detcription  of  the  pertoufar  whom 
hail  is  to  be  given],  make  oath  and  say,  that  I  am  worth  more  than 
the  sum  of  [tlate  the  turn  in  lettere  in  tchicJi  bail  i$  to  begivenl  pounds 
after  the  payment  of  all  my  debts. 

Sworn,  ftc. 

No.  15. 
Prjecipb  fob  Releabk. 
[Heading  at  in  Form  9.] 

I,  A.  B.,  solicitor  for  the  [ttate  vshether  plaintij}  or  defendant]  in  an 
action  [state  nature  of  action],  commenced  on  behalf  of 
against  the  [state  name  and  nature  of  property],  now  under  arrest  by 
virtue  of  a  warrant  issued  from  the  Registry  of  this  Division,  pray 
a  release  of  the  said  [bail  having  been  given,  or  the 

action  having  been  withdrawn  by  me  before  an  appearance  was 
entered  therein,  ftc.,  as  the  case  may  be],  and  there  being  no  caveat 
against  the  release  thereof  outstanding. 

Dated  the  day  of  18    . 

[7b  be  signed  by  the  solicitor,  or  by  his  cUrhfor  him.] 


No.  16. 

Releabk. 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 

Victoria^  by  the  Grace  of  God,  &c.  To  the  Marshal  of  the  Probate, 
Divorce  and  Admiralty  Division  of  our  High  Court  of  Justice  and 
to  all  and  singular  his  substitutes,  greeting :  Whereas  in  an  action 
of  commenced  in  our  said  High  Court  on  behalf  of 

against  ,  we  did  command  yon  to  arrest 

the  said  and  to  keep  the  same  under  safe  arrest  until 

you  should  receive  further  orders  from  us.  Now  we  do  hereby 
command  you  to  releaae  the  said  from  the  arrest  effected 

by  virtue  of  our  warrant  in  the  said  action,  upon  payment  being 
made  to  vou  of  all  costs,  charges,  and  eapenses  attending  the  care 
and  custody  of  the  property  whilst  under  arrest  in  that  action. 

Witness,  &;c 

(SeaL) 

Release 
Taken  out  by 

No.  17. 
Pa^ciFE  FOB  Caveat  Relbabe. 
[Heading  as  in  Form  9.] 
I,  A.  B,,  solicitor  for  the  pluntiff  in  an  action  [state  nature  of  canwt^ 
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oommenced  on  behalf  of  [«tote  namef  address  anddaervptim(fpl€dntiff\t  ApiL  A. 
against  [staiU  name  and  nature  of  property],  pray  a  caveat  against  Part  II. 
the  release  of  the  said  [state  name  and  nature  of  property].  Vol.  17 — 

Dated  the  day  of  18    .  19. 

[To  he  signed  by  the  solieUort  or  by  his  deck  for  him^  " 

No.  18. 
Pbaoips  fob  Caveat  Wabbant. 
[Heading  as  in  Form  9.] 

I,  [state  name,  address,  and  description],  hereby  undertake  to  enter 
an  appearance  in  any  action  that  may  be  commenced  in  the  High 
Oonrt  of  Justice  against  [st€Ue  name  and  nature  of  the  property},  and 
witliin  three  days  after  I  shall  have  been  served  with  a  notice  of 
the  commencement  of  any  such  action  to  give  bail  therein  in  a  som 
not  exceeding  [state  amount  for  which  the  undertaking  is  given] 
pounds,  or  to  pay  such  sum  into  the  Admiralty  Registry.  And  I 
consent  that  aU  instruments  and  other  documents  in  such  action 
may  be  left  for  me  at 

Dated  the  day  of  18    . 

[To  be  signed  by  the  party,  or  by  his  solicitor,] 


No.  19. 
Pbjecipe  to  withdbaw  Caysat. 
[Heading  as  in  Form  9.] 

I,  A,  B.,  solicitor  for  the  [state  whether  plaint^  or  defendant],  pray 
that  the  caveat  against  [state  tenor  of  coMotX  entered  by  me  on  the 
day  of  ,  18    ,  on  behalf  of  [state  name]  may 

be  withdrawn. 

Dated  the  day  of  18    . 

[To  be  signed  by  the  person  by  whom  the  prcecipefor  the  entry  of  the 
caveat  was  signed.] 


PART    ni.  APPX.A. 

Part  ni. 

General  Indorsements  on  Writs  of  Summons.  ■•  ^• 

SECTION  L 

In  Mattebs  assigned  bt  the  34th  Seotion  ov  the  Act  to  tub 

Chabceey  Division. 

1. 

The  plaintiff'  claim  is  as  a  creditor  of  X.  Y.,  of  ,  Creditor  to 

deceased,  to  have  the  [real  and]  personal  estate  of  the  said  X  Y,  »lmin1«ter 
administered.    The  defendant  V,  D,  is  sued  as  the  administrator  of  ^'"^^• 
the  said  Z.  Y,  [and  the  defendants  E,  F.  and  6^.  if.  as  his  co-heirs- 
at-law]. 

2. 

The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the  Legatee  to 

day  of  18    ,  of  X.  F.  deceased,  to  have  the  [real  admlniator 

and]  personal  estate  of  the  said  X,  Y,  administered.    The  defendant  <^^te- 
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Pftrt  m. 

■1.  l,% 


Fartner- 
ahip. 


By  mort- 
gagee. 


By  molt- 
gagor. 


Raising 
iwrtions. 


Execution 
of  truaia. 


Cancellfition 
or  rectifica- 
tion. 

Specific 
perform- 
ance. 


BULES  OF  THE  SUPREME  COITBT. 

C  2).  it  med  m  the  ezecator  of  the  laid  X.  Y,  [and  the  defeadantK 
E.  P.  and  G,  iT.  m  his  deviaees]. 

3. 

The  pUintiff*!  claim  ia  to  have  an  aoooont  taken  of  the  partner- 
ship  dealings  between  the  plaintiff  and  defendant  [under  artidoi  of 
partnerahip  dated  the  day  of  \  and  to  have 

the  a£Fain  of  the  partnership  wound  up. 

4. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  doe 

to  him  for  principal,  interest,  and  costs  on  a  mortgage  dated  the 

day  of  made  between  {or  by 

depotU  of  title  dttd$\  and  that  the  mortgage  may  be  enforced  by 

foreclosure  or  sale. 

The  plaintiff's  claim  is  to  have  an  accoimt  taken  of  what,  if  any- 
thing, is  due  on  a  mortgage  dated  and  made  between 
\partie»\  and  to  redeem  the  property  comprised  therein. 

6. 


2.,  whidi  by 
was  provided  for  the 
may  be  raised. 


The  plaintiff's  claim  is  that  the  sum  of 
an  indenture  of  settlement  dated 
portions  of  the  younger  children  of 

7. 

The  plaintiff  *s  daim  is  to  have  the  trusts  of  an  indenture  dated 
and  made  between  ,  carried  into  exeee- 

tion. 

8. 

The  plaintiff's  claim  is  to  have  a  deed  dated  and 

made  between  [parttetl  set  aside  or  rectified. 

9. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement 
dated  the  day  of  ,  for  the  sale   by  tba 

plaintiff   to   the    defendant   of   certain  [frtdulld\  hereditaments 
at 


Goods  sold. 


Money  lent. 

Beveral 
demands 


Rent. 
Salary,  tc. 

Intereet 

General 
average. 


SECTION  IL 

MOHKT  0LAIX8  WHKRR  NO  SpSCIAL  iKDOBSIMJDrT  UNDIR  OBDIB  IH.^ 

RULl6. 


The  plaintiff's  claim  is 
[Thii  form  thall  tuf/iee 
Bold  and  ddivered,  or 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 

price  of  goods  sold,  and 

for  interest. 
The  plaintiff's  claim  is 
The  plaintiiTs  claim  is 

[or<uthe  eate  may  be]. 
The  plaintiff's  daim  is 
The  plaintiff's  claim  is 

tion. 


I.  for  the  price  of  goods  sold. 

whether  the  daim  be  in  retpeel  of  goodi 

of  goods  bargained  and  soM.] 

I.  tor  money  lent  [and  interest] 
L  whereof  f.  is  for  tbe 

/.  for  money  lent,  and  L 


2.  for 
I.  for 


of  rent. 

of  salary  as  a  derk 


I,  for  interest  upon  money  lent 
k  for  a  general  average  contrtba' 
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Z.  for  freight  and  demumge. 

I.  for  lighterage. 

L  for  market  tolls  and  stallage. 

I,  for  penalties  under  the  Statute. 


The  plaintiflTs  claim  is 
The  plaintiffs  claim  is 
The  plaintiff's  claim  is 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
defendant  as  a  banker. 

The  plaintiff's  claim  is  /.  for  fees  for  work  done  [and 

L  money  expended]  as  a  solicitor. 

The  plaintiff's  claim  is  L  for  commission  earned  as  [tUUe 

characUr^  <u  auctioneer^  eUton  broker,  <Crc.] 

The  plaintiff's  claim  is  I,  for  medical  attendances. 


Appx.  A. 

Part  in. 

1.2. 

Freight,  kc. 

TcXIb. 

Penalties. 

L  for  money  deposited  with  the  Banker's 

balance. 

Fees,  Ac,  n» 
BolidtorB. 

Commiii« 
aion. 

Medical  a'.  • 

tendance, 

^c. 

Return  of 
premium. 

Warehouse 
rant. 

Carriage  of 
goods. 

Use  and 
occupation 
of  houses. 

Hire  of 
goods. 

Work  done 

Board  and 
lodging. 

Schooling. 

Money 
received. 

Fees  of 
office. 

Money 
overpaid. 


2.  for  a  return  of  premiums  paid 

I.  for  the  warehousing  of  goods. 
L  for  the  carriage  of  goods  by 

I.  for  the  use  and  occupation  of  a 

I,  for  the  hire  of  [furniture]. 
I.  for  work  done  as  a  surveyor. 
I.  for  board  and  lodging. 
2.  for  the  board,  lodging,  and 


The  plaintiff's  daim  is 
upon  policies  of  insurance. 
The  plaintiffs  daim  is 

The  plaintiff's  claim  is 
railway. 

The  plaintiffs  daim  is 
house. 

The  plaintiffs  claim  is 
The  plaintiffs  claim  is 
The  plaintiffs  daim  is 

The  plaintiff's  claim  is 
tuition  of  X.  Y. 

The  plaintiffs  daim  is  /.  for  money  received  by  the  de- 

fendant as  Bolidtor  [or  factor,  or  collector,  or,  ftc]  of  the  plaintiff. 

The  plaintiffs  clak[i  is  I,  for  fees  received  by  the  defendant 

under  colour  of  the  office  of 

The  plaintiffs  claim  is  L  for  a  return  of  money  over- 

charged for  the  carriage  of  goods  by  railway. 

The  plaintiffs  daim  is  L  for  a  return  of  fees  overcharged 

by  the  defendant  as 

The  plaintiffs  daim  is  L  for  *  return  of  money  deposited 

with  the  defendant  as  stakeholder. 

The  plaintiffs  claim  is  I.  for  money  entrusted  to  the  de- 

fendant as  stakeholder,  and  payable  to  plaintUf. 

The  plaintiffs  claim  is  I.  for  a  return  of  money  entrusted 

to  the  defendant  as  agent  of  the  plaintiff. 


U  for  a  return  of  money  obtained 
U  lot  a  return  of  money  paid  to 


The  plaintiffs  claim  is 
from  the  plaintiff  by  fraud. 

The  plaintiffs  daim  is 
the  defendant  by  mistake. 

The  plaintiffs  daim  is  2L  f or  a  return  of  money  paid  to 

the  defendant  for  [work  to  be  done,  left  undone ;  or^  a  bill  to  be 
taken  up ;  not  taken  up,  or,  &&]. 

The  juaintiff s  claim  is  2.  for  a  return  of  money  paid  as  a 

deposit  upon  shares  to  be  allotted. 
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Return  of 
monev  by 
stal^eholder 

Money  won 
from  stake- 
holder. 

Money 
entrusted  to 
agent. 

Money 
obtained 
by  fraud. 

Money  paid 
by  mistake. 

Money  paid 
for  conside- 
mtion  which 
has  failed. 


RULES  OF  THE  SUPKEME  COURT. 


Appz.  A,       The  phuntiffs  daim  is 
Part  m.   aa  his  surety. 
u.  2.  8. 


The  pUintirs  claim  is 


Money  Mid    the  defendant 

Jty 


L  for  money  paid  for  the  defendiat 


L  for  money  paid  for  rent  dne  by 


by  surety  for 

dofendaiit. 

Rent  paid.        The  plaintiflTs  claim  is  L  upon  a  bill  of  exdiange  aooepted 

Money  paid   [or  indorsed]  for  the  defendant's  accommodation* 

on  accom> 


mtxlation 
biU. 

Contribti- 
tion  by 
surety. 

By  co- 
debtor. 

Monev  paid 
forcallB. 

Money  pay- 
able under 
aw\rd. 


Foreign 
judgment. 


The  plaintiff's  claim  is  L  for  a  contribation  in  reqieci  of 

money  paid  by  the  plaintiff  as  surety. 

The  plaintiff's  claim  is  I.  for  a  contribution  in  respect  o£ 

a  joint  debt  of  the  plaintiff  and  the  defendant  paid  by  the  piaintiff 

The  pUuntiff's  claim  im  L  for  money  paid  for  calls  apoo  sfaares, 

against  which  the  defendant  was  bound  to  indemnify  tiie  plaintiff. 

The  plaintiff's  claim  is  /.  for  noney  payable  under  an 

award. 

I.  upon  a  policy  of  insurance  upon 

L  upon  a  bond  to  secure  »  pay- 

/.  upon  a  judgment  of  the 

I.  upon  a  cheque  drawn  by  the 


Tjfe  «.iw        The  phdntiff's  daim  is 
Life  PoMcy.    y^^  ^/^^  x.  T..  deceased. 


Money  bond.      The  plaintiff's  claim  is 
ment  of  1000^,  and  interest 

The  plaintiff's  claim  is 
Court,  in  the  Empire  of  Russia. 

The  plaintiff's  claim  is 
defendsint 

The  plaintiff's  claim  is 


Bills  of  ex- 
cbiuigo,  drc. 


Surety. 


Delorodcre 
agent. 

Calls. 

Waygoing 
crops,  kc. 


L  upon  a  bill  of  exchange  accepted 
[or  drawn,  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  L  upon  a  promissory  note  made  [or 

indorsed]  by  the  defendant 

The  plaintiff's  claim  is  /.  against  the  defendant,  A,  ^.,  as 

acceptor,  and  against  the  defendant,  C.  />.,  as  drawer  [or  indorser] 
of  a  bill  of  exchangee. 

The  plaintiff's  claim  is  /.  against  the  defendant  as  eorety 

fur  the  price  of  goods  sold. 

The  plaintiff's  claim  is  I.  against  the  defendant,  A,  S.,  as 

principal,  and  against  the  defendant,  C.  />.,  as  surety,  for  the  price 
of  goods  sold  [or  arrears  of  rent,  or  for  money  lent,  or  for  nooney 
received  by  the  defendant,  A.  B.,  as  traveller  for  the  plaintxffs, 

OTf  &C.]. 

The  plaintiff's  claim  is  I  against  the  defendant  aa  a  cW 

credere  agent  for  the  price  of  goods  sold  [or  as  losses  under  a  policy]. 

The  plaintiff's  claim  is  I.  for  calls  upon  shares. 

The  plaintiff's  claim  is  I,  for  crops,  tillage,  mannre  [or  ea 

thz  COM  may  5e],  left  by  the  defendant  as  outgoing  tenant  of  a  fann. 


SECTION  III. 

Indobsekeht  fob  Costs. 

Add  to  the  above  forma: — 

And  L  for  costs ;  and  if  the  amount  claimed  be  paid  to  the 

plaintiff  or  his  solicitor  within  four  days  [or  if  the  wiit  ietobe  mrted 
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out  of  the  juriidietian,  or  notice  in  lieu  of  aerviee  allowed,  in»eirt  ike  Appx.  A. 

time  for  appearancee  limited  hy  the  rvlea]  from  the  service  hereof,  Part  III. 

farther  preceedings  will  be  stayed.  ts.  8,  4. 


SECTION  rv. 

Damages  aitd  otheb  Claims. 

The  plaintiffs  claim  that  an  account  be  taken  of  [ny  whai\  Account. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  Affcnt  &c. 
'  ®°iE^^^  ^^^  plaintiff  as  traveller. 

The  plaintiff's  daim  is  for  damages  for  wrongful  dismissal  from 
the  defendant's  employment  as  traveller  [and  L  for  arrears 

r  of  wages], 

ft  The  plaintiff's  daim  is  for  damages  for  the  defendant's  wrongfully 

quitting  the  plaintiff's  employment  as  manager. 
"  The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as  factor 

^  [or,  &cj  of  the  plaintiff  [and  I.  for  money  received  as  factor, 

4c!] 

llie  plaintiff's  daim  is  for  damages  for  breach  of  the  terms  of  a  Approntloes 
deed  of  apprenticeship  of  X.  Y.  to  the  defendant  [or  plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the  Arbitration, 
award  of  X,  Y. 

The  plaintiff's  daim  is  for  damages  for  assault  and  false  imprison-  Assault 
ment  [and  for  malidous  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  imprison-  By  husband 
ment  of  the  plaintiff  C.  D,  and  wife, 

The  plaintiff's  daim  is  for  rlamages  for  injuxy  by  the  defendant's  Solicitor. 
ne^igence  as  solidtor  of  the  plaintiff. 

The  plaintiff's  daim  is  for  damages  for  negligence  in  the  custody  Bailment. 
'  of  goods  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  keeping  Fled««>. 
of  goods  pawned  [and  for  wrongfully  detaining  Uie  same]. 

The  plaintiff's  daim  is  for  damages  for  negligence  in  the  custody  Hire, 
of  furniture  lent  on  hire  [or  a  carriage  lent],  [and  for  wrongfully, 
&cj 

The  plaintiff's  daim  is  for  damages  for  wrongfully  neglecting  [or  Banker, 
refusing]  to  pay  the  plaintiff's  cheque. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  Bill, 
accept  the  plaintiff's  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  cany  on  Bond, 
the  trade  of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the  Carrier. 
plaintiff's  goods  by  railway. 

The  plidntiff's  daim  is  for  damages  for  refusing  to  cany  the 
plaintiff  by  railway. 

The  plaintiff's  daim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and  about 
the  caxria^  and  delivery  of  machinery  by  sea. 

The  plamtiff*s  daim  is  for  damages  for  breach  of  charteiparty  of  Charter- 
ship  [Mary],  P«*y- 

The  plaintiff's  claim  is  for  return  of  household  furniture  [or^  &a,  Claim  for 
or  their  vaJue],  and  for  damages  for  detaining  the  same.  aoodb\^ 

damages. 
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Appz.  A.       The  plaintiif '■  cUim  Ib  for  wrongfully  depriving  plaintiff  of  gnock, 
Part  IIL   household  furniture,  fto. 

*'^  The  plaintiff's  dftim  is  for  damages  for  libd. 

Daxnsjm  for      The  plaintiff's  daim  is  for  damages  for  slander. 

gJoSL  '^^  plaintiflTs  claim  is  in  replevin  for  goods  wrongfnllj  dn- 

Defamation.  to»^«d. 

Distress.  The  plaintiffs  claim  is  for  damages  for  improperly  distraining. 

Replevin.  |^  j*^^  y^„^  ^^^  5^  t^fic{ent,  whether  the  diitreu  eomjiained  cf  h^ 

^rongful  wrottyful  or  excetaive,  or  irregular^  and  vhether  the  eUum  be  for 

distress.  damagu  only^  or  for  double  value.] 

RJoctment.        The  plaintiff's  claim  is  to  recover  possession  of  a  house.  No. 

in  street  [or  of  a  farm  called  Blaehaere]^  situate  in  tlie 

parish  of  ,  in  the  county  of 

To  establish      The  plaintiff's  claim  is  to  establi^  his  title  to  [here  deaeribe 
tlUe  and  ro-  perty],  and  to  recover  the  rents  thereof. 
coTer  rents.       ^  J.^  ^^  previous  Forms  may  he  combined,] 
Dower.  The  plaintiff's  claim  is  for  dower. 

Fishery.  The  plaintiff's  claim  is  for  damages  for  infringement  of  the 

tiff's  right  of  fishing. 
The  plaintiffs  claim  is  for  damages  for  fraudulent  misreprenenta- 

Uon  on  the  sale  of  a  horse  [or  a  business,  or  shares,  or,  Ac.] 
Fraud.  The  plaintiff's  claim  is  for  damages  for  fraudulent  misrrproecnta 

tion  of  the  credit  of  A.  B. 
Quanntee.        The  plaintiffs  claim  is  for  damages  for  breach  of  *  contract  of 

guarantee  for  A,  B, 
The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract  to 

indemnify  the  plaintiff  as  the  defendant's  agent  to  distrain. 
Insunmce.         The  plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the  ship 

Royal  Charter^  and  freight  or  cargo  [or  for  return  of  premiuxna]. 
[This  Form  shall  be  sufficient,  whether  the  loss  claimed  be  total  or 
partial,] 
Yin  insur-        The  plaintiffs  claim  is  for  a  loss  under  a  policy  of  fire  inaorance 
'*^^'  upon  house  and  furniture. 

The  plaintiffs  daim  is  for  damages  for  breach  of  a  contract  to  in- 

sure  a  house. 
Landlord  The  plaintiffs  daim  is  for  damages  for  breach  of  contract  to  keep 

and  tenant    1^  house  in  repair. 

The  plaintiffs  claim  is  for  damages  for  breaches  of  covenants  eon- 

tained  in  a  lease  of  a  farm. 
Medical  1^^  plaintiffs  daim  is  for  damages  for  injuiy  to  the  plaintiff  fnn 

man.  the  defendant's  negligence  as  a  m^ical  man. 

Misddevous      The  plaintiffs  claim  is  for  damages  for  injury  by  the  defendant's 
anlmaL  dog. 

Negligence.       ^^«  plaintiffs  claim  Is  for  damages  for  injury  to  the  plaintiff  by 

the  negligent  driving  of  the  defendant  or  his  servants. 
The  plaintiff's  daim  is  for  damages  for  injury  to  the  plaintiff  while 

a  passenger  on  the  defendant's  railway  by  tiie  negligence  of  the  de< 

fondant's  servants. 
The  plaintiffs  daim  is  for  damages  for  injury  to  the  pUdntiff  at 

the  defendant's  railway  station,  from  the  defective  condition  of  the 

station. 
Lord  Camp-       The  plaintiff's  daim  is  as  execntor  of  A.  B.,  deceased,  fir  damages 
bell's  Act.      for  the  death  of  the  said  il.  B,  from  injuries  recdv#d  while  a 
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pMsengor  on  the  defend«iit*8  railway,  by  the  negligence  of  the  de-    Appz.  A 
fendant's  servants.  Pftrt  IIL 

1.4. 

The  plaintiff's  daim  is  for  damages  for  breach  of  promise  of 

marriage.  PromiM  of 

The  plaintUfs  claim  is  in  quare  impedit  for  .  Quare 

Impedit. 
The  plaintiff's  claim  is  for  damages  for  Hhe  seduction  of  the  plain-  geduction 
tiff's  daughter. 

The  plaintiff's  daim  is  for  damages  for  breach  of  contract  to  ^^J|^' 
accept  and  pay  for  goods.  goooa. 

"  The  plaintiff's  claim  is  for  damages  for  non-deliveiy  [or  short 
delivery,  or  defective  quality,  &r  other  hrtaeh  of  contract  of  tale]  of 
cotton  [or,  Ac] 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty  of  a 
horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell  Sale  of  land 
[or  purchase]  land. 

The  plaintiff's  daim  is  for  damages  for  breach  of  a  contract  to  let 
[or  take]  a  house. 

The  plaintiff's  daim  is  for  damages  for  breach  of  a  contract  to  sell 
[or  purchase]  the  lease,  with  good^ll,  fixtures,  and  stock  in  trade  of 
a  public-house. 

The  plaintiff's  daim  is  for  damages  for  breach  of  covenant  for  title 
[or  for  quiet  enjoyment,  or,  Ac]  in  a  conveyance  of  land. 

The  plaintiff's  daim  is  fur  damages  for  wrongfully  entering  the  i^!!!^^"^"^  ^ 
plaintiff's  land  and  drawing  water  from  his  well  [or  cutting  his  grass 
or  pulling  down  his  timber,  or  pulling  down  hia  fences,  or  removing 
his  gate,  or  using  his  road  or  path,  or  crossing  his  field,  or  depositing 
sand  there,  or  carrying  away  gravel  thence,  or  canying  away  stones 
from  his  river]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking  away  Support, 
the  support  of  plaintiff's  land  [or  house,  or  mine]. 

The  plaintiff's  daim  is  for  damages  for  wrongfully  obstructing  a  ^Ay- 
way  [pvbUe  highway  or  a  private  way], 

llie  plaintiff's  claim  is  for  dainages  for  wrongfully  diverting  [of  ^^J^'  ^^ 
obstructing,  or  polluting,  or  diverting  water  from]  a  watercourse.  ' 

The  plaintiff's  claim  is  for  damages  for  wrongfully  dlschaiging 
water  upon  the  plaintiff's  land  [or  into  the  plaintiff's  mine]. 

The  plaintiff's  daim  is  for  damages  for  wrongfully  obstructing  the 
plaintiff's  use  of  a  weU. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  F&sture. 
plaintiffs  right  of  pasture. 

[Thie  Form  ehaU  be  mfflcieiU  whatever  the  nature  of  the  right  to 
pasture  beJ] 

The  plamtiff's  daim  is  for  damages  for  obstructing  the  access  of  light 
light  to  plaintiff's  house. 

The  plaintiff's  daim  is  for  damages  for  the  infringement  of  the  Sporting, 
plaintiff's  right  of  sporting. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  Patent 
plaintiff's  patent 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  Copyright 
plaintiff's  copyright 

The  plaintiff's  claim  is  for  damages  for  wrongfully  using  [or  imi-  TrMle  mark] 
tating]  the  plaintiff's  trade  mark. 
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Appx.  A. 

Pftrtm. 

1.4. 

Work. 
Nuisanco. 


Innkocpcr. 

Mandamtifi. 
Injunction. 


Mesne 
profitfl. 
ArrciirH  of 
rent. 
Breach  of 
covenant. 


Tho  pkintlff*B  claim  is  for  damagea  for  braMh  of  a 
build  a  ship  [or  to  repair  a  hotue,  Ac.] 

The  plaintiirs  claim  ii  for  damages  for  breach  of  a  oointract  to 
employ  the  plaintiff  to  build  a  ahip,  Ac. 

The  plaintiff's  claim  is  for  damages  to  his  hooae,  trees,  cro|iB»  Ac^ 
caused  hy  noxious  vaponrs  from  the  defendant  s  factocy  [pr^  Ac] 

The  plaintiff*s  claim  b  for  damages  fiom  nnissnoe  by  noiae  frc^ 
the  defendant's  works  [<fr  stables,  or,  Ac] 

The  plaintiff's  claim  is  for  damages  for  loss  of  the  pJaJntJITa  goods 
in  the  aefendant's  inn. 

Add  to  IndonemerU : — 
And  for  a  mandamns  commanding  the  defendant  to 

Add  to  Indortetnent : — 
And  for  an  injunction  to  restrain  the  defendant  from 

Add  to  Indonement  where  daim  is  to  land,  or  to  ataUi$k  UUe^  tr 
both>- 

And  for  mesne  profits. 

And  for  an  account  of  rents  or  airears  of  rent. 
And  for  breach  of  covenant  for  \rfpair9\ 


Appz.  A. 

Partm. 

1.5. 


By  an  exe- 
cutor or 
legatee  pro- 
pounding a 
will  in 
solemn 
fonn. 

By  an  exe- 
cutor or 
legatee  of  a 
former  wtll, 
or  a  next  of 
kin,  Ac.,  of 
the  deceased 
seeking  to 
obtain  the 
rerocatiun 
of  a  probate 
granted  in 
common 
form. 


SECTION  V. 
Pbobate. 

1. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dmted  the 
day  of  of  C,  W,,  late  of 

gentleman,  deceased,  who  died  on  the  day  of  , 

and  to  have  the  said  will  established.  This  writ  is  issued  against 
you  as  one  of  the  next  of  kin  of  the  said  deceased  [or  at  the  com 
may  he\. 

2. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 
day  of  of  C.  D,,  late  of 

deceased,  who  diod  on  the  day  of  ,  and  tr» 

have  the  probate  of  a  pretended  will  of  the  said  deceased,  dated  the 
day  of  ,  revoked.    This  writ  la  iaaed 

against  yon  as  the  executor  of  the  said  pretended  will  [or  a»  tke  aht 
may  be]. 


3. 


By  an  tee- 

cutoror 

legatee  of  a 

wUlwfaen 

letteiBofad 

ministza* 

tionbave 


The  plaintiff  claims  to  be  executor  of  the  Ust  vrill  of  C  D.,  late  of 
,  deceased,  yfho  died  on  the  day  of 

,  dated  the  day  of 

The  plaintiff  claims  that  the  grant  of  lettets  of  admimstratioii  of 
the  personal  estate  of  the  said  deceased  obtained  by  you  should  be 
Mta^uto^  revoked,  and  probate  of  the  said  will  granted  to  him. 
tortacy.  310 


APPENDIX  OF   FOimS. 

The  plaintiff  claims  to  be  the  brother  and  sole  next  of  k      i 
of  ,  deceased,  who  died  on  the 

intestate,  and  to  have  as  such  a  grant  of  m     \ 
tion  to  the  personal  estate  of  the  said  intestate.    This  wri     i 
against  you  because  jou  have  entered  a  caveat,  and  have  al 
you  are  the  sole  next  of  kin  of  the  deceased  [or  as  the  case 


SECTION  VI. 
Adxibaltt. 

1. 

The  plaintiffs  as  owners  of  the  vessel  Afarp,  of  the 

,  claim  £1,000  against  the  brig  or  vessel    i 
damage  occasioned  by  a  collision,  which  took  place  in  tl 
Sea  in  the  month  of  May  last. 

2. 

The  plaintiffs  as  owners  of  the  cargo  laden  on  board  t    i 
Mary,  of  the  port  of  ,  claim  £  agi 

vessel  Jane  for  damage  done  to  the  said  cargo  in  a  collisio 
North  Sea  in  the  month  of  May  last. 

[The  two  previous  forms  may  be  eombhtecL] 

3. 

The  plaintiff  as  owner  of  goods  laden  oh  board  the  vessel . 
a  voyage  from  Lisbon  to  England,  daims  from  the  owner  of 
vessel  £  for  damage  done  to  the  said  goods  duri 

voyage. 

4. 

The  plaintiff  as  sole  owner  of  the  vessel  Mary^  of  the  | 
,  claims  to  have  possession  decreed  to  him  of 
vessel. 

5. 

The  plaintiff  claims  possession  of  the  vessel  Mary,  of  the 
,  as  owner  of  48-64th  shares  of  the  said  vessel  i 
C.  2>.,  owner  of  16-6 4th  shares  of  the  said  vessel 

6. 

Tbe  plaintiff  as  part  owner  of  the  vessel  Mary,  claims  i 
0,  2>.,  part  owner,  and  his  shares  in  the  said  vessel  £ 
of  the  earnings  of  the  said  vessel  due  to  plaintiff. 

7. 

The  plaintiff  as  owner  of  48-64th  shares  of  the  vessel  A 
the  port  of  ,  claims  possession  of  the  said  brig  as  i 

C.  D.  the  master  thereof. 

8. 

The  plaintiff  under  a  mortgage,  dated  the  day  of 

claims  against  the  vessel  Mary  £  ,  being  the  a 

of  his  mortgage  thereon,  and  £  for  interest. 
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Appz.  A. 

Partni. 

M.  6,  7. 


By  H  part 
owner  «>f  :i 
vcwh;!. 


Bv  Mlvt»r^. 


Claim  f(ir 
towugc. 


Soatucii> 


Fin'  neccs- 


9. 

The  pUtntiff  aa  aiaignee  of  a  bottomry  bond,  dated  the 
day  of  ,  and  granted  by  C.  />.  aa  master  of  the  vemA 

Mary,  of  the  port  of  ,  to  i(.  ^.,  at  St  Thomas's  in  the 

West  Indies,  clidms  £  against  the  vessel  Mary  and  the  caigo 

laden  thereon. 

10. 

The  plaintiff  as  owner  of  24-64th  shares  of  the  vessel  Mary, 
being  dlssatbSed  with  the  management  of  the  ssid  veB»^  by  his 
co-owners,  claims  that  liis  oo-ovmecs  rhall  give  him  a  bond  in 
£  for  the  value  of  the  plaintiff's  said  shares  in  the  said 

vessel. 

11. 

The  plaintiflb  as  owners  of  the  derelict  vessel  Mary,  of  the  port 
of  ,  claim  to  be  put  in  possession  of  the  said  vessel 

and  her  carga 

^  12. 

The  plaintiffs  as  the  owners,  master,  and  crew  of  the  vessel 
Caroline^  of  the  port  of  ,  chiim  the  snm  of  £ 

for  salvage  services  performed  by  them  to  the  vessel  Mary^  off  the 
Goodwin  Sands,  on  tne  day  of 

13. 

The  plaintiffs  as  owners  of  the  steam-tug  Jane,  of  the  port  of 
,  claim  £  for  towage  services  performed  by  the 

said  steam-tug  to  the  venel  Mary,  on  the  day  of 

14. 

The  plaintiffi  as  seamen  on  board  the  vessel  Mary,  datm  £ 
for  wages  due  to  them,  as  follows  (1),  the  mate  £80  for  two  months" 
wages  from  the  day  of 

15. 

The  plaintiffs  daim  £  for  necessaries  supplied  to  the 

vessel  Mary  at  the  port  of  Xewcastle-on-Tyne,  delivered  on  the 
day  of  and  the  day  of 


Executors. 


SECTION  VII. 

iNDOBSnfKBTS  OF  GRABACTKR  OF   PABTIIB. 


The  plaintiff's  daim  is  as  executor  [or  administrator]  of  C  />., 
deceased,  for,  Ac. 

The  plaintiff's  daim  is  against  the  defendant  A,  B,,  as  ezeontor 
[or,  Ac. J  of  C.  D.,  deceased,  for,  Ac. 

The  plaintiff's  daim  is  against  the  defendant  A,  B.,  as  executor 

of  X  Y.,  deceased,  for,  Ac.,  and  against  the  defendant  C  D^  in  hk 

personal  capadty,  for,  Ac. 

Trufltee  in         The  plaintiff's  claim  is  as  trustee  under  the  bankruptcy  of  A.  J3., 
iMiDkniptcy.  fop 

Tnistee.  The  plaintiff's  claim  is  as  [or  the  plaintiff's  daim  is  against  the 

defendant  as]  trustee  under  the  will  of  A,  B.  [or  rmdtr  the  settle- 
ment upon  the  marriage  of  A.  B.  and  X,  Y.,  his  wife]. 
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The  plaintiff'^  daim  is  as  pablic  officer  of  the  Bank,  Appz.  A. 

for  Part  III. 

The  plaintiff*B  claim  ia  against  the  defendant  as  public  officer  of        >*  7. 
the  Baitk,  for  

The  plaintifiTs  claim  is  against  the  defendant  A.  B'.,  as  principal,  ^^^ 
and  against  the  defendant  C.  J).,  as  public  officer  of  the  ^   ^^' 

Bank,  as  surety,  for 

The  plaintiflfs  claim  is  against  the  defendant  as  heir-at-law  of  H^^  *nd 
A,  A,  deceased.  d^yiBoe, 

The  plaintiffs  claim  is  against  the  defendant  C,  J).,  as  heir-at- 
law,  and  against  the  defendant  £,  F.,  as  devisee  of  landiB  under  the 
wiU  of  A.  JB. 

The  plaintifTs  claim  is  as  well  for  the  Queen  as  for  himself,  Qui  tarn 
for  actioii. 


APPENDIX  B.  *PP^»- 

AO.  1. 


NOTICES,  &c. 

No.  1. 
Third  Party  Notice. 

168    .    [Here  put  the  letter  and  number.] 

In  the  High  Court  of  Justice. 

Division. 

Between  A,  B,,  Plaintiff, 

and 
C,  D,,  Defendant. 

Notice  filed  ,188    . 

To  Mr.  X  Y, 

TiJce  notice  that  this  action  has  been  brought  by  the  plaintiff, 
against  the  defendant  [as  surety  for  M.  N.,  upon  a  bond  conditioned 
for  payment  of  2000Z.  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  you  to 
the  extent  of  one-half  of  any  sum  which  the  plaintiff  may  recover 
ajsainst  him,  on  the  ground  that  you  are  (his  co-surety  under  the 
said  bond,  or,  also  surety  for  the  said  M,  N.,  in  respect  of  the  said 
matter,  under  another  bond  made  by  you  in  favour  of  the  said 
plaintiff,  dated  the  day  of  ,  a.d.  )]. 

Or  [as  acceptor  of  a  bid  of  exchange  for  500/.,  dated  the 
day  of  A.D.  ,  drawn  by  you  upon  and  accepted 

by  the  defendant,  and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your 
acconmiodation]. 

Or  fas  acceptor  of  a  bill  of  exchange  for  5002.,  dated  the 
day  of  ,  A.D.  ,  drawn  by  you  before  and  accepted 

by  the  defendant,  and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your 
accommodation]. 
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Or  [to  recover  dBmages  for  ■  breach  ol  ft  contract  for  the  ule  tai 
*.  delivary  I.)  the  plaintiff  of  lOOO  tons  of  coal. 

—  The  defendant  claims  to  be  inderaniliad  b;  yoa  iKaJiut  liatulitv 
in  respect  of  the  sud  coDtruct,  or  my  breach  thereof,  on  the  grooiul 
that  it  wu  made  by  him  on  yoar  behalf  and  bb  yoor  agent]. 

And  take  notice  that,  if  you  «i«h  to  dispute  the  plunttfTg  claim 
in  this  action  as  against  the  defendant  C.  )>,,  or  your  liability  to  the 
defendant  C.  D.,  yon  must  caure  an  appeuaoca  to  be  ontered  Cur 
jon  within  eight  days  after  service  of  this  notice. 

In  default  of  your  so  appearing,  yon  will  be  deemed  to  admit  the 
validity  of  any  judgment  obtained  against  the  defeodant  C.  D.,  and 
your  own  liability  to  contribute  or  indemnify  to  the  extent  herein 
claimed,  which  may  be  summarily  enforced  against  you  pursoant  t) 
the  Rules  of  the  Supreme  Court,  18B3,  Order  XVI.,  Part  VI. 

(Signed)     E.  T. 
Or, 
X.  ¥.. 

SoUdtor  for  the  defmdant, 
E.T. 
Appearance  to  be  entered  at 


No.  2. 
Notice  of  Codntekclaiu. 
[Ileadinij  at  in  Form  1.] 
"  To  the  within-named  X.  Y. 
"  Take  notice  that  if  you  do  not  appear  to  the  within  aoanterclaim 
of  the  within-named  C  D.  within  eight  days  from  the  aervics  ot 
this  defence  and  counterclaim  upon  you,  you  will  be  liable  to  have 
judgment  given  against  you  in  your  absence. 
"Appearance  to  be  entered  at  ." 

No.  3. 
NonoK  or  PAiHKst  ihto  Cocbt. 
[Hfodinj  at  in  Form  1.] 
Take  notice  that  the  defendant  ha«  paid  into  Court  £ 
and  says  that  that  sum  is  enoofih  to  satisfy  the  plaintiff's  claim  [<" 
the  plaintiff's  dum  for,  £c.) 
To  Mr.  jr.  }•., 

the  plointJff'a  Solicitor. 


defendant's  Solit^tor. 


No.  4. 

ACCBPTIKCE  or  SdH   PAin   INTO  COUBT. 

[Utading  at  in  Form  I.] 
Uce  noUce  that  the  plaintiff  accepts  the  sum  of  £ 
I  hy  you  into  Court  in  satisfaction  of  (he  claim  in  n 

ch  It  is  paid  in. 
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No.  6.                                                     Appx.  B. 
^                                               Hos.  5—8. 
CoNrussioN  OP  Defence.  


[Heading  aa  in  Form  1.] 

The  plaintiff  confesses  the  defence  stated  in  the 
paragraph  of  the  defendant's  defence  [or,  of  the  defendant's  further 
defence]. 


No.  6. 

Interbooatobies. 

1 8        .  [here  put  the  letter  and  nuTnber.] 

In  the  High  Court  of  Justice. 

Division. 

Between  A.  JB,,  Plaintiff, 
and 
a  B.,  E.  P,  and  O,  if.,  Defendants. 

Interrogatories  on  behalf  of  the  above-named  [fimntiff  or 
dtfendant  C,  D.]  for  the  examination  of  the  above  named  [defendants 
E,  F.  and  O,  if.,  or  plaintiiff\ 

1.  Did  not,  &c. 

2.  Has  not,  &c 

&c.        &C.         &c. 

[The  drfendant  E.  F.  it  required  to  answer  the 

interroffatoriea  numbered  .] 

[The  defendant  G.  H.  is  required  to  answer  the 
interrogatories  numbered  .] 


No.  7. 

Akbwer  to  Interbooatobies. 

[Heading  as  in  Form  6.], 

The  answer  of  the  above-named  defendant  E.  F,  to  the  interroga- 
tories for  his  examination  by  the  above-named  plaintiff. 
In  answer  to  the  said  interrogatories,  I,  the  above-named  E.  F.,. 
make  oath  and  say  as  follows  : — 


No.  8. 

Affidavit  as  to  Documents. 

[Heading  as  in  Form  1.] 

I,  the  above-named  defendant  C.  2>.,  make  oath  and  say  as 
follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  question  in  this  suit  set  forth  in  the  first  and  second 
parts  of  the  first  schedule  hereto. 

315  0  2 


RULES  OF  THE  SUPREME  COURT. 

Appz.  B.       2.  I  object  to  produce  the  said  documents  set  forth  in  the  aeoood 
1Im.8 — 10.  part  of  the  said  first  schedule  hereto. 

3.  That  [here  Hate  upon  what  gnmndt  the  objection  U  made,  <hm2 

verify  thefacU  as  far  as  may  he], 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  po-wer 
the  documents  relating  to  the  matters  in  question  in  this  suit  set 
forth  in  the  second  scheflule  hereto. 

5.  The  last-mentioned  documents  were  la»t  in  my  possession  or 
power  on  [state  when]. 

6.  That  [here  state  what  has  become  of  the  last  m/entioned  dacu- 
ments,  and  in  whose  possession  they  noio  are], 

7.  According  to  the  best  of  my  knowledge,  information,  and 
belief,  I  have  not  now,  and  never  had  in  my  possession,  custody,  or 
power,  or  in  the  possession,  custody,  or  power  of  my  solicitors  or 
agents,  solicitor  or  agent,  or  in  the  possession,  custody,  or  power  of 
any  other  persons  or  person  on  my  behalf,  any  deed,  account,  book 
of  account,  voucher,  receipt,  letter,  memorandum,  paper,  or  writing. 
or  any  copy  of  or  extract  from  any  such  document,  or  any  other 
document  whatsoever,  relating  to  the  matters  in  question  in  this 
suit,  or  any  of  them,  or  wherein  any  entry  has  been  made  relative 
to  such  matters,  or  any  of  them,  other  than  and  except  the  docn- 
ments  set  forth  in  the  said  first  and  second  schedules  hereto. 


No.  9. 

NcnoE  TO  Pboduox  Documentb. 

[Heading  as  in  Form  1.] 

Take  notice  that  the  [plaintif  or  drf'endant]  requires  voa  to 
produce  for  his  inspection  the  following  documents  referred  to  in 
your  [statement  of  claim,  or  drfence,  or  affidavit,  dated  the 
day  of  A.D.  ]. 

Describe  documents  required, 

xr.. 

Solicitor  to  the 
ToZ., 

Solicitor  for 


No.  10. 

NoTicK  TO  Inspect  Documbktb. 

[Heading  as  in  Form  1.] 


Take  notice  that  you  can  inspect  the  documents  mentioned  in 
your  notice  of  the  day  of  a.d. 

[except  the  deed  numbered  in  that  notice]  at  [inseH  place  of  inspectitm] 
on  Thursdav  next,  the  inst,  between  the  hoois  of  12 

and  4  o'dodc 

^  Or,  that  the  [plaintifor  drfendant]  objects  to  giving  you  inspec- 
tion of  the  documents  mentioned  in  your  notice  of  Uie 

^y  o^^  »  A.D.  ,  on  the  ground  that  [state  the 

r/rounoj, 
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No.  11. 

Notice  to  Admit  Docomsnts. 

[Heading  as  in  Form  1.] 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cauBO  propos«*8 
to  adduce  in  evidence  the  several  documents  hereunder  specified, 
and  that  the  same  may  be  inspected  by  the  defendant  [or  plaintiff  j, 
his  solicitor,  [or  agent],  at  on  ,  between  the 

hours  of  ;  and  the  defendant  [or  plaintiff]  is  hereby 

required,  within  forty-eifrht  hours  from  the  last-mentioned  hour,  to 
admit  that  such  of  the  said  documents  as  are  specified  to  be  originals 
were  respectively  written,  signed,  or  executed  as  they  purport  respec- 
tively to  have  been ;  that  such  as  are  specified  as  copies  are  true 
copies ;  and  such  documents  as  are  stated  to  have  been  served,  sent, 
or  delivered,  were  so  served,  sent,  or  delivered  respectively ;  saving 
all  just  exceptions  to  the  admissibility  of  all  such  documents  a» 
evidence  in  this  cause. 

Dated,  &c.  (Signed) 

To  E.F,f  solicitor  [or  agent]  for 
defendant  [or  plaintiff]. 

G.  If.,  solicitor  [or  agent]  for  plaintiff  [or  defendant] 

[Here  describe  tfie  documents,  the  manner  of  doing  which  may  be  as 

follows  I — "] 

Obigimals. 


Appx.  B. 
Bo.  11. 


Description  of  Documents. 

Dates. 

Deed  of  covenant  between  A,B,  and  CD., 
first  part,  and  E,F,  second  part 

Indenture  of  lease  from  A.B,  to  (7.i>. 

Indenture  of  release  between  A,B.,  C.D,^ 
first  part,  &c. 

Letter,  defendant  to  plaintiff 

Policy  of  insurance  of  goods  by  ship 
Isetbella,  on  voyage  from  Oporto  to 
London          

Memorandum  of  agreement  between  CD., 
captain  of  said  ship,  and  B/F. 

Bill  of  exchange  for  100^.  at  three  months, 
drawn  by  A.B,  on  and  accepted  by  CD., 
indorsed  by  E.F.  and  O.II.     . 

January  1, 1848. 
February  1,  1848. 

February  2,  1848. 
March  1, 1848. 

December  3,  1847. 
Janiuury  1, 1848. 

* 

May  1, 1849. 
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Appx.  B. 
Vol.  Il- 
ia. 


COFDB. 


Description  of  Documents. 


Register  of  baptism  of 
A.B.  in  the  parish  of 

V 

^^tt      •  •  «  ■ 

Letter — pLdntiff  to  de- 
fendant . 


Notice      to 
papers 


produce 


Record  of  a  Judgment 
of  the  Court  of 
Queen's  Bench  in  an 
action,  F.S,  v.  F,N. 


Dates 


Original  or  I>u)'li- 

cate  serredf    sent, 

or  delivered,  iprhcxi, 

how,  and  by 

whom. 


January  1,  1S48 
February  1, 1848 

March  1,  1848 


Sent  by  General 
Post,  Febru- 
ary 2,  184S 

Served  March  2, 
1848,  on  de- 
fendant's at- 
torney  by 
E.F.,oi 


Trinity  Term,  10th 
Vict.  . 


Letters  Patent  of  King 
Charles   IL   in  the  [ 
Rolls  Chapel  .        .     January  1, 1680. 


No.  12. 

NOTICB  TO  ADMIT  FaCTS. 

[U&iding  as  in  Form  1.] 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  requires 
the  defendant  [or  plaintiff]  to  admit,  for  the  purposes  of  this  cau5e 
only,  the  several  facts  respectively  hereunder  specified ;  and  the 
defendant  [or  plaintiff  ]  is  hereby  required,  within  six  days  from  the 
service  of  this  notice^  to  admit  the  said  several  facts,  saving  all 
just  exceptions  to  the  admissibility  of  such  facts  as  evidence  in  this 
oause. 

Dated,  &c. 

G.  D.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant]. 
To  E.  F,f  solicitor  [or  agent]  tor  the  defendant  [or  plaintiff]. 


The  facts,  the  admission  of  which  is  required, 

1.  That  John  Smith  died  on  the  Ist  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  biwful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 

5.  That  Julius  Smith  never  was  married. 
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No.  13 

Admission  of  Facts,  pubsuant  to  Notice. 

[Heading  <u  in  Farm  1.] 

The  defendant  [or  plaintiff  ]  in  this  canse,  for  the  purposes  of  this 
cause  only,  hereby  admits  the  several  facts  respectively  hereunder 
specified,  subject  to  the  qualifications  or  limitations,  if  any,  here- 
under  Bpecified,  saving  all  just  exceptions  to  the  admissibility  of 
such  facts,  or  any  of  them,  as  evidence  in  this  cause. 

Provided  that  this  admission  is  made  for  the  purposes  of  this 
action  only,  and  ia  not  an  admission  to  be  used  against  the  defendant 
[or  plaintiff]  on  any  other  occasion,  or  by  anyone  other  than  the 
plaintiff  [or  defendant  or  party  requiring  the  admisrion]. 

Delivered,  &c. 

E.  F,,  solicitor  [or  agent]  for  the  defendant  [or  plaintiff]. 
To  O.  H.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant]. 


Appx.  B. 

Hoi.  18 — 

11 


Facts  admitted. 


Qualifications  or  limitations,  if 

any,  subject  to  wlilch  they 

Are  admitted. 


1.  That  John  Smith  died  on  the 

Ist  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That   James   Smith  was  his 

lawful  son. 

4.  That  Julius  Smith  died. 

5.  That  Julius  Smith  never  was 

married. 


2. 

3.  But  not  that  he  was  his  only 

lawful  son. 

4.  But  not  that  he  died  on  the 

Ist  of  April,  1876. 
5. 


No.  14. 

Notice  to  Pboduok  (osnibal  fobm). 

[Heading  as  in  Form  1.] 

Take  notice,  that  you  are  hereby  required  to  produce  and  show  to 
the  Court  on  the  trial  of  this  all  books,  papers,  letters, 

copies  of  letters,  and  other  writings  and  docmnents  in  your  custody, 
possession,  or  power,  containing  any  entry,  memorandum,  or  minute 
relating  to  the  matters  in  question  in  this  ,  and 

particidarly 

Dated  the  day  of  18 

To  the  above-named 


day  of 

(  (Signed) 
9         of 


solicitor  [or  agent] 

319 


\ 


tor 
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solid- 
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Appz.  B.  No.  16. 


18. 


[Heading  om  in  Form,  1.] 

Whereas  A.  B,  affirms,  and  C.  D.  denies  [hert  ttate  the  qurstiom  *^r 
questtona  of  fact  to  be  tried],  and  it  has  been  ordered  by  the  Ff  on.  Mr. 
Justice  that  the  said  question  shall  be  tried  [A^nrr  sfnt' 

mode  of  trial,  whether  with  oi'  icithout  a  jury],  therefore  Jet  the   s&zue 
be  tried  accordingly. 


Xo.  16. 

Notice  of  Trial. 

[Jleading  as  in  Form  1.] 


Take  notice  of  trial  of  this  [or  of  the  issues  is  tlii% 

ordered  to  be  tried]  [or  at  the  case  may  he\  in 
[or  at  the  case  may  be],  for  the  day  «»f  next. 

X,  i\,  plaintiffs  solicitor  [or  as  the  case  may  6c  J. 

Dated 

To  Z,,  defendant's  solicitor  [or  as  the  case  may  be\ 


No.  17. 
Certificate  of  Officer  after  Trial  with  a  Jurt. 
[Heading  as  in  Form  1.] 

I  certify  that  this  was  tried  before  the  Honourable  Mr. 

Justice  with  a  special  jury  of  the  county  of  , 

on  the  12th  and  18th  days  of  November,  1876. 

The  jury  found  [ttate  jindinga]. 

The  judge  directed  that  judgment  should  be  entered  for  tbe 
plaintiff  for  L  with  costs  of  summons  [or  as  the  case  may  be], 

A.  I>,f 


The  day  of  ,  18 


[TUU  of  oficer.} 


No.  18. 

Notice  of  Motion. 

[Heading  at  in  Form  1.] 

Take  notice,  that  the  Court  will  be  moved  on 

day  the  day  of  *  13      ,  at 

o*clocK  in  the  forenoon,  or  so  soon  thereafter  as  coTmsel 
can  be  heard,  by  that 

Dated  the  day  of  ,  18    . 

(Signed) 
of 

agent  for 
solicitor  for  the 


To 
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No.  19. 

Notice  of  Disoontimuakce. 

[Heading  as  in  Form  1.] 

Take  notice,  that  the  plaintifF  hereby* 
Dated  the  day  of 

(Signed) 
of 

agent  for 

solicitor  for  the  pluntiff. 
To 


18 


No.  20. 

Notice  of  Cross-bxaui^ation  of  Deponents  a' 

[ffeading  <u  in  Form  1.] 

Take  notice,  that  the  intend  at  the 

action  to  croas-ezamine  the  several  deponents  named  a 

in  the  schedule  hereto  on  their  affidavits  therein  specifi 

And  also  take  notice  that  yon  are  hereby  required  to 

said  deponents  for  such  cross-examination  before  the  Coi 

Dated  the  day  of  18    . 

(Signed) 

agent  for 
of 

solicitor  for  the 
To 

The  Schedule  above  referred  to. 


Name  of  Deponent. 


Date  when  Afl  I 


No.  21. 

Notice  of  Renewal  of  Writ  of  Exeoutiob. 

[ffeadiiig  as  in  Form  1.] 

Take  notice,  that  the  writ  of  issued  in  ll 

directed  to  the  sherifif  of  ,  and  bearing  date  tl 

day  of  >  18    ,  has  been  renewed  foi 

from  the  day  of  ,  18    . 


Dated  the 


To  the  sheriff  of 
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(Signed) 
of 

agent  for 
solicitor  fur  the 


,18 
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Appx.  B.  No.  22. 

Notice  as  to  Stock  undeb  Orueb  XLVI. 


84. 


To  the  [here  add  the  name  of  the  company]. 

Take  notice  that  the  stock  comprised  in  and  now  subject  t^)  thtr 
truHts  of  the  [settlement,  will,  &c.]  referred  to  in  the  affidavit  t'> 
which  thiA  notice  iH  annexed  consists  of  the  following  (that  is  to  say  i 
[here  Bptrify  the  stock]. 

This  notice  is  intended  to  stop  the  transfer  of  the  stock  only,  ac^ 
not  the  receipt  of  dividend)*  [or^  the  receipt  of  the  dividends  cm  Mk 
stock  as  well  as  the  transfer  of  the  stock]. 

(Signed)  A.  B. 


No.  23. 

Affidavit  of  Service  of  Summons. 

[Heading  as  in  Form  1.] 

I,  ,  of  ,  solicitor  for  the  above-namei 

,  make  oath  and  say  as  follows  : — 

I  did  on  the  day  of  »  18     ,  before  tbe 

hour  of  in  the  noon,  serve 

the  alHive-namod  in  this  action,  with  a  true  copy  duly 

stamped  of  the  summons  hereto  annexed  marked  A,  by  leaving  ii 
at  the  of  the  said  situate 

with  there 

•Sworn  at  ) 

this  \ 

^ay  of  ,  18    .    ) 

Before  me 
This  affidavit  is  filed  on  behalf  of  the 


No.  24. 

Affidavit  on  Registration  of  Bill  of  Sale. 

In  the  High  Court  of  Justice. 

Pivision.  18    .       No. 

I,  of  ,  make  oath  and  say  as  folio wii  :— 

1.  The  paper  writing  hereto  annexed  and  marked  A  is  a  true  df  J 
of  a  bill  of  sale,  and  of  every  schedule  or  inventory  thereto  annexe  1 
or  tlierein  referred  to,  and  of  every  attestation  of  the  executioD 
thereof,  as  made  and  given  and  executed  by 

2.  The  said  bill  of  sale  was  made  and  given  by  the  said 
on  the  day  of  ,  18    . 

3.  I  was  present  and  saw  the  said  duly  execute  the 
said  bill  of  sale  on  the  said                       day  of  » 1^   * 

4.  The  said  resides  at  [state  residence  at  time  of  tv»ir- 
ing  affidavit]  and  is  [state  ocaipation]. 

5.  The  name  subscribed  to  the  said  bill  of  sale  >* 
that  of  the  witness  attesting  the  due  execution  thereof  is  in  tii^ 
proper  handwriting  of  me  this  deponent. 

6.  I  am  a  solicitor  of  the  Siipreme  Court,  and  reside  at 

7.  Before  the  execution  of  the  said  bill  of  »ale  by  the  said 

I  fully  explained  to  the  nature  and  effect  thereof. 

SworDy  &c 
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No.  25.  Appx.  B. 

Affidavit  in  support  of  Gabnishei  Order.  ®  g- 

In  the  High  Court  of  Jastice.  ' 

Division.  18    .      No. 

Between  ,  Judgment  Creditor, 

and 
f  Judgment  Dehtor. 

I,  ,  of  ,  the  above-named  judgment 

creditor  [or  solicitor  for  the  aboue-named  judgment  creditor]  make 
oath  and  say  as  follows  : — 

1.  By  a  judgment  of  the  Court  given  in  this  action,  and  dated  the 

day  of  ,  18    ,  it   was  adjudged  that  I 

Ipr  the  above-named  judgment  creditor]  should  recover  against  the 
above-named  judgment  debtor  the  sum  of  £  , 

and  costs  to  be  taxed,  and  the  said  costs  were  by  a  master^s  certificate, 
dated  the  day  of  1 18    ,  allowed  at  £ 

2.  The  said  still  remains  unsatisfied  to  the  extent 
of                       and  interest  amounting  to  £ 

3.  *  is  indebted  to  the  judgment  debtor  *  Name 
in  the  sum  of  £                or  thereabouts.                                                 deSaSSi^ 

4.  The  said  is  within  the  jurisdiction  of  this  Court,    of  garniahee 
Sworn,  &c. 


No.  26. 

Affidavit  on  Interpleader. 

[ITeading  <u  in  Form  1.] 

I,  of 

the  defendant  in  the  above  action,  make  oath  and  say  as  follows : — 

1.  The  writ  of  summons  herein  was  issued  on  the 
day  of  I  18    ,  and  was  served  on  me  on  the 
day  of  ,  18    . 

2.  The  action  is  brought  to  recover 

The  said  *  in  my  possession,  but  I  claim  no  •  "la"  or 

interest  therein.  ' '  are. " 

3.  The  right  to  the  said  subject-matter  of  this  action  has  been  and  t  If  claim 

is  daimedf  by  one  *  ^^  writing 

■x^^  make  the 

^^^^  writing  on 

4.  I  do  not  in  any  manner  collude  with  the  said  or  exhibit. 

with  the  above-named  plaintiff,  but  I  am  ready  to  bring  into  Court  %  state  ex- 
or  to  pay  or  dispose  of  the  said  pectation  of 

in  such  manner  as  the  Court  may  order  or  direct.  hef  kaa?  ***** 

Sworn,  &C.  already 

sued. 

No.  27. 

Affidavit  as  to  Stock  under  Order  XL VI. 

In  the  mattsr  of  [here  state  tfu  nature  of  the  document  comprising  the 
stocky  and  add  the  date  and  other  particularSy  so  far  as  known  to 
tlte  d^nment,  sufficientfy  to  identify  the  document] ; 

and 

In  the  matter  of  the  Act  of  Parliament,  5  Vict.  c.  5. 

I,  ,  of  ,  make  oath  and  say 
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AppX.  B.   that  according  to  the  best  of  my  knowledge,  informatioiiy  anfl  belief, 
Ko.  87.     I  am  [or,  {f  the  a^jfidarit  it  made  by  the  9oLic'Uor,  AM.,  of 

• is]  beneficially  interested  in  the  stock  comprised  in  the  [te^lemt  f*f, 

ir»7/,  kcJ]  above  mentioned,  which  stock,  according  to  the  best  of  inv 
knowledge  and  belief,  now  consists  of  the  stock  specified  in  th<t 
notice  hereto  annexed. 

This  affidavit  is  filed  on  behalf  of  A.  B^  whose  addreiis  i^  [jfa.v 
addrtnfor  tfrricf]. 


Appz.  C. 
■t.  1,  9L 

Ko.  1. 


GoneraL 


Adminis* 
tration. 


APPENDIX  C. 


Forms  of  Statements  of  Claim  to  be  used  pursuant  t»> 

OuDER  XIX.,  Rule  5. 

SECTION  T. 

18     .     [Here  jpui  letter  and  numberJ\ 


In  the  High  Court  of  Justice. 

Division. 

Writ  issued  the 


of  ,18    . 

Between  A,  B,,  Plaintiff, 
and 
a  />.,  Defendant 


Statement  of  claim. 

The  plaintiff,  &c. 

[or] 
The  plaintiffs  claim  is,  &o. 

[To  be  filed  up  in  tnanner  exemplified  in  the  foQomnff  forms]. 
The  plaintiff  claims  [at  in  follomng  formi,] 
Place  of  trial 

(Signed) 
Delivered  the  of  ,  IS    . 


SECTION  XL 

Actions  bfeciallt  ahsioned  to  thb  Chakckry  Division  by  b.  35, 

8ub*b.  3,  of  the  principal  act. 

No.  1. 

The  plaintiff  is  a  creditor  of  X.  Y.,  deceaMd,  of  whom  the  defen- 
dant C.  2>.  is  executor  [or  administrator]  and  the  defendant  K  F,  i» 
heir-at-law  [or  devisee]. 
Particulars  of  the  claim  : 

Principal  due  on  the  bond  of  the  testator  [or  intestate],  dattsd 
the                  of                       ,18       .        .     £2000    0    0 
Interest  from  the                 of                  at  6  per 
cent 260    0   0 


£2250    0    0 
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The  plaintiff  daims  to  be  paid  the  amoant  due  to  him,  or  to  have  Appz.  C. 
the  real  and  personal  estate  of  the  said  X,  Y.  administered.  g.  2. 

(Signed)  Koi  1—4. 

Delivered  


default. 


No.  2. 

1.  The  plaintiff  is  reniduary  legatee  of  A,  B.,  of  the  city  of  Bath,  WUf'j}^ 
who  died  March  3rd,  1882,  having  made  his  will  dated  March  2ad, 
1882,  and  appointed  the  defendants  his  executors,  who  proved  hid 
will  April  6th,  1882. 

2.  The  defendants  have  been  guilty  of  wilful  default  in  not  get- 
ting in  certain  property  of  the  testator. 

8.  The  wilful  default  on  which  the  plaintiff  relies  fs  as  follows  :^ 
C.  J),  owed  to  the  testator  1000/.,  in  respect  of  which  no 
interest  had  been  paid  or  acknowledgment  given  for 
five  years  before  the  testator's  death.  The  defendants 
were  aware  of  this  fact,  but  never  applied  to  C.  D.  for  pay- 
ment untU  more  than  a  year  after  testator's  death,  whereby 
the  said  sum  was  lost. 

The  plaintiff  claims  : — 

1.  Account  of  testator's  personal  estate  on  footing  of  wilful 

default.  • 

2.  Administration  of  the  testator's  personal  estate. 

(Signed) 

Delivered 


No.  3. 

1.  The  plaintiff  on  December  20th,  1875,  entered  into  partnership  Dissolution 
articles  with  the  defendant  for  10  years.  of  partner- 

2.  The  defendant  has  broken  the  partnership  articles  as  follows  : —  "   ^ 
a. 

b. 
c. 
The  plaintiff  dalmB  : — 

1.  Dissolution. 

2.  Accounts  and  inquiries. 
8.  A  receiver  and  manager. 

(Signed) 

Delivered 


No.  4. 

1.  The  plaintiffs  are  executors  of  A,<,  deceased.  For 

2.  From  the  year  1875  till  his  death  A,  employed  the  defendant  accounts 
as  his  confidential  agent  in  the  management  of  a  large  building 
estate  at  X. 

3.  The  defendant  as  such  agent  received  large  sums  of  money  for 
the  said  A.^  for  which  he  refuses  to  itecount. 

The  plaintiffs  claim : — 

1.  Accounts  of  all  sums  received  and  paid  by  the  defcrndant  as 

agent  of  A, 

2.  Payment  of  the  amount  found  due. 

(Signed) 

Delivered 
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Appz.  0. 

•.2. 
Vol.  fi— 7. 

Foroclosure 
or  sole. 


No.  5. 

1 .  The  plaintiff  is  mortgagee  of  lands  belonging  to  the  d^endant. 

2.  The  following  are  the  partictilan  of  the  mortgage  : — 
a.  {Date  and  nanus  of  mortgagor  and  mortgagee). 

6.  {Sum  tecured). 

c.  {Rate  of  interest). 

d.  {Property  subject  to  mortgage). 

e.  {Amount  now  due). 

(If  Hie  plaintiff's  title  is  a  derivative  title,  state  shortly  the  nstijH- 
ments  under  which  he  claims). 

{If  the  plaintiff  is  mortgagee  in  possession  add) : 
8.  The  plaintiff  took  possession  of  the  mortgaged  property  on  the 
of  ,  and  is  read}'  to  account  as  mortga^-^r 

in  posseHgion  from  that  time. 

The  plaintiff  claims  payment,  or,  in  default,  sale,  or  foreclosnre 
fand  possession]. 

(Signed) 

Delivered 


Rodonii>- 
tion. 


No.  6. 

1.  The  plaintiff  is  mortgagor  of  lands,  of  which  the  def  aidant  i^ 
mortgagee.  * 

2.  The  following  are  the  particulars  of  the  mortgage  : — 
o.  {Date)'. 

h.  {Sum  secured). 

c.  {Rate  of  interest). 

d.  {Property  subject  to  mortgage). 

{If  the  plaintiffs  title  is  derivativCt  state  shortly  the  deeds    under 
which  he  claims) . 

{If  the  defendant  is  mortgagee  in  possession  add)  : 

3.  The  defendant  has  taken  possession  [or  has  received  the  rent«>' 
of  the  mortgaged  property. 

The  plaintiff  claims  to  redeem  the  said  premises,  and  to  have  tht; 
same  reconveyed  to  him  [and  to  have  possession  thereof]. 

(Signed) 

Delivered 


No.  7. 

For  raising  1.  By  a  settlement  on  the  marriage  ot  A.  B.  and  C.  U.^  dated 
portions  or  January  10,  1850,  Whiteacre  was  demised  to  trustees  for  1000  years 
^L  on  trust  after  the  deaths  of  A.  B.  and  C.  B.  to  raise  5000/.   for  tiie 

•'""^**  °°    younger  children  of  the  marriage  who  should  attain  twenty-one. 
2.  A.  B.  died  February  15, 1870. 
8.  a  B.  died  June  10,  1876. 

4.  There  were  five  children  only  of  the  marriage  of  A.  B.  and  C.  B^ 
all  of  whom  are  now  living  and  have  attained  twenty-one.  The 
plaintiff  is  the  second  bom  child. 

6.  The  defendants  were  on  Apiil  5, 1877,  appointed  trustees  of 
the  settlement. 

The  plaintiff  claims : 

1.  To  have  5000/.  raised  by  sale  or  mortgage  and  distributed 

among  the  persons  entitled. 

(Signed) 

Delivered 
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No.  8.  Appx.  C. 

I  2 

1.  On  November  12, 1880,  A.  and  the  defendant  B,  deposited  with    w  '  g 

the  plaintifiF  500  Russian  Government  bonds  as  security  for  a  debt  of        «  q 
10002.  and  interest  at  4  per  cent,  due  from  A.  and  the  defendant  Ji. 


to  the  plaintiff.  g^le  and  dls- 

2.  A.  died  March  12,  1881.  tribution  of 

3.  On  March  30,  1881,  administration  of  the  estate  of  A.  was  proceeds  of 
granted  to  the  defendant  C.  £Si??(St  to 

4.  800/.  and  SOI.  for  interest  is  owing  to  the  plaintiff  on  the  any  lien  or 
security  of  the  said  bonds.  cliargo. 

The  plaintiff  claims : 

1.  Sale  of  the  said  bonds. 

2.  Application  of  the  proceeds  in  payment  of  his  debt. 

3.  Distribution  of  the  surplus  among  the  parties  entitled. 

(Signed) 

Delivered 


No.  9. 

1.  By  a  settlement  dated  July  3,  1872,  on  the  marriage  of  the  Breach  of 
plaintiff d'  father  and  mother,  of  which  the  defendant  A,  B.  and  one  trust. 

€.  D.  were  trustees,  the  plaintiffs  are  absolutely  entitled  on  the 
deaths  of  their  father  and  mother. 

2.  On  August  5,  1874,  C,  D.  died,  and  the  defendant  £.  F.  was 
appointed  in  his  place. 

3.  On  December  1,  1879,  the  plaintiffs'  father  died. 

4.  On  January  1,  1880,  the  plaintiffs'  mother  died. 

5.  The  defendants  have  committed  the  following   breaches  of 
trust  by  : 

(a.)  Sale  of  30007.  Bank  Stock  and  investment  of  the  proceeds 
in  the  business  of  the  defendant  A.  B. 

b.  Sale  of  leasehold  property  worth  50002.  to  O.  II,  for  10002. 
[without  taking  any  proper  steps  to  ascertain  its  value  or  to  obtain 
such  value]. 
The  plaintiffs  claim  : 

1.  The  replacement  of  30002.  Bank  Stock  and  52.  per  cent,  interest 

on  the  proceeds  of  the  Bank  Stock  sold  from  the  date  of 
sale  till  replacement. 

2.  Payment  of  40002.  and  interest  at  5  per  cent,  per  annum  from 

the  date  of  the  sale. 

(Signed) 

Delivered 


No.  10. 

1.  By  a  settlement  dated  June  10,  1856,  upon  trust  for  A,  B.  r.nd  Execution 
€.  B.  successively  for  life,  with  remainder  for  their  children  who  °  *""*• 
should  attain  twenty-one,  the  following  property  was  assured : — 

a.  A  sum  of  57352.  lis.  2d,  consolidated  32.  per  cent,  annuities. 

b.  40002.  invested  on  mortgage  of  land  at  X. 

c  One-fifth  of  the  residuary  estate  of  Z>.  deceased,  subject  to  a 
prior  life  interest. 

2.  On  August,  15, 1862,  C.  B.  died. 

3.  On  Febniary  18,  1875,  A.  B.  died. 
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Appx.  C. 

1.2. 
Hoi.  10~ 

12. 


4.  On  September  10, 1879,  D.  died 

5.  A,  B,  and  C.  B.  had  five  children  only,  of  whom   tlie  plaintrf 
is  one. 

6.  The  defendants  are  the  present  trustees  of  the  settlem^t. 
The  plaintiff  claims : 

1.  Execution  of  the  trusts  of  the  settlement. 

2.  All  necessary  accounts  and  inquiries. 

3.  A  receiver. 

(Signed) 

Delivered 


For  roctift- 
cation,  Ac 
of  in«tni- 
montH. 


Xo.  11. 

1.  In  1865  a  marriage  was  arranged  between  A.  3.  and  thr 
plaintiff. 

2.  By  an  agreement  contained  in  two  letters,  dated  February  I'> 
and  12,  1865,  it  was  agreed  between  C.  B..,  the  father  of  A.  JS^  and 
/>.,  the  father  of  the  plaintiff,  that  each  should  settle  10,000f.  jo 
trust  for  A.  B.  and  the  plaintiff  successively  for  life,  with  reznalisdrr 
on  the  usual  trusts  for  the  children  of  the  marriage. 

3.  By  letter,  dated  March  7,  1865,  from  D.  to  Messrs.  E.  Ar  0-. 
his  solicitors,  he  instructed  them  to  prepare  a  settlement. 

4.  A  settlement,  dated  April  25,  1865,  was  executed  upon  the 
marriage  of  A,  B,  and  the  plaintiff,  accidentally  omitting  to  g:ivc  a 
life  interest  to  the  plaintiff  after  the  life  interest  of  A.  B, 

5.  On  May  20,  1882,  A,  B.  died. 

6.  The  defendants  H,  and  K,  are  the  present  trustees  of  the 
settlement. 

7.  The  defendants  X.  M»  and  N.,  are  the  only  children  of  tb'^ 
marriage. 

The  plaintiff  claims  : 
Rectification  of  the  settlement 

(Signed) 

Delivered 


Specific  pcr< 
formiuicc. 


No.  12. 

1.  By  an  agreement  [or  letters]  dated  [or  made  verbally  wX  inter- 
views on  or  about]  the  day  ,  the  pUuntif 
agreed  to  sell  to  the  defendant  the  Home  Farm,  Kent^  for 
£                       .    The  sale  was  to  be  completed  on  the 

of 
{If  the  agreement  woi  verbal^  add — ) 

2.  The  agreement  so  entered  into  has  been  part  performed  a:i 
follows  [state  how]. 

The  plaintiff  claims  specific  performance  of  the  above  agreement 
and  that  the  defendant  may  be  ordered  to  execnte  a  proper  or«- 
veyanoe  of  the  premises  to  the  plaintiff  {ttaUng  in  each  oa*e  toktU  ike 
drfendarU  if  required  spec^fioaUy  to  do), 

(Signed) 

DeUvored 
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No.  18. 


1.  By  will,  dated  January  5,  1864,  A.  devued  Whiteaci 
C,  and  J),  as  tenants  in  common. 

2.  On  Maich  10,  1865,  A,  died. 

3.  On  March  20,  1865,  A,'b  will  was  proved. 

4.  On  June  25,  1867,  B,  conveyed  to  the  plaintiff  his 
Whiteacre. 

5.  On  July  80,  1869,  C.  conveyed  his  share  to  the  defen< 
trust  for  sale. 

6.  By  will,  dated  November  5,  1 872,  D,  devised  his  8har< 
his  children  equally. 

7.  On  December  2, 1872,  D.  died. 

8.  On  December  15,  1872,  D.'s  will  was  proved. 

9.  There  were  ten  children  of  />.  living  at  his  decease, 
whom  have  since  died. 

[10.  Whiteacre  coDsists  of  a  mansion,  house,  and  grounds 
11.  A  sale  of  the  property  and  a  division  of  the  proceeds 
more  beneficial  than  a  diviaion  of  the  property.] 
The  plaintiff  claims : 

A  division  of  Whiteacre  among  the  parties  interested. 
[Or  a  sale  of  Whiteacre  and  distribution  of  the  proceeds 
the  parties  interested.] 

(Signed) 
Delivered 


No.  14. 

1.  By  will,  dated  August  10,  1882,  A.  devise  1  Whitea  i 
10,0002.  to  defendant  on  trust  for  plaintiff. 

2.  On  August  15,  1882,  A.  died. 

3.  On  August  80,  1882,  probate  was  granted  to  the  dei  i 
the  sole  executor. 

4.  The  plaintiff  is  an  infant  twelve  years  old. 
The  plaintiff  claims : 

1.  That  the  plaintiff  may  become  a  ward  of  Court 

2.  Administration  of  the  trusts  of  the  will  of  ^1.  so  far  at 
sary. 

(Signed) 
Delivered 


SECTION   III. 

Actions  within  thk  exclusive*  Coonizakce  of  the  Pi. 
Divorce  and  Admiralty  Division.  Section  34  c 
FRiNciFAL  Act. 

No.  1. 

The  plaintiff  is  cousin-gerroain  and  one  of  the  next  of  kin  of 

late  of  No.  1,  High  Street,  Putney,  in  the  county  of  Surrey,  | 

who  died  on  or  about  the  1st  of  March,  1883,  a  widower  vi 

child,  parent,  brother,  or  sister,  uncle  or  aunt,  nephew  or  niec 

The  plaintiff  claims : 

A  grant  to  him  of  letters  of  administration  of  the  p< 

estate  and  effects  of  the  said  deceased. 

(Signed) 
Delivered 
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Appz.  C.  No.  2. 

■  8 

jg    '  Q*   K       The  plaintiff  is  the  execator  appointed  under  the  will  of  C.  J. 

late  of  Bicester,  in  the  county  of  Oxford,  gentleman,  who  died  ob 
the  20th  of  January,  1883,  the  said  will  bearing  date  the  1st  of 
January,  1875,  and  a  codicil  thereto,  the  Ist  of  October,  1875. 
The  plaintiff  claims  : 

That  the  Court  shall  decree  probate  of  the  said  will  and  ctniiH'. 
in  solemn  form  of  law. 

(Signed) 
Delivered 


Probate  of 
will  in 
solemn 
form. 


Bottomry. 


Equipment 
and  necea- 
oaries. 


No.  3. 

1.  A  bond,  dated  the  13th  of  October,  1883,  was  execated  by  tl:^ 
master  of  the  ship  Onward  at  Mauritius,  binding  the  said  ship  asd 
her  cargo,  viz.,  940  tons  of  teak  timber,  and  her  freight,  for  payDrent 
unto  Messrs.  H.  and  Co.,  their  assigns,  order,  or  indonees,  of  ^4,0C< 
dollars,  Mauritius  currency,  with  maritime  premium  at  the  taU  r> 
128  dollars  for  every  100  dollars,  within  twenty  days  next  after  tbc 
arrival  of  the  said  ship  at  her  port  of  discharge :  payment  to  be 
made  both  of  capital  and  interest  in  British  sterling  money  at  tbr 
rate  of  four  shillings  for  every  dollar. 

2.  The  plaintiffs  are  assignees  of  the  said  bond  from  the  sai«^ 
Messrs.  H.  and  Co. 

The  plaintiffs  claim : 

1.  That  the  Court  pronounce  for  the  validity  of  the  bond. 

2.  Condemnation  of  the  defendants  and  their  bail  in  the  siim 

of  I 

(Signed) 
Delivered 


No.  4. 

The  plaintiff  supplied  necessaries  and  equipment  and  did  repab 
to  the  vessel  The  EUtn  in  the  months  of  February  and  Msn^ 
1883,  at  the  port  of  London,  on  the  order  of  Messrs.  K.  ^j}^ 
were  duly  authorised  in  that  behalf  ;  the  said  vessel  being  a  Bntl«b 
Colonial  vessel,  belonging  to  the  port  of  Digby  in  Nova  Scotia^  ftO'i 
having  no  owner  or  part  owner  who  was  at  the  time  of  the  osoi- 
mencemeut  of  this  action,  or  is,  domiciled  in  England  or  Wales. 

The  plaintiff  claims  : 

1.  305/.  3^.,  with  interest  thereon  at  5  per  cent,  per  annum  froo 

the  19th  of  February,  1883,  until  judgment. 

2.  The  condemnation  of  the  defendant  and  his  bail  In  the 


sum. 


(Signed) 
Delivered 


Possossion. 


No.  5. 

The  plaintiff  is  owner  of  32-64th  parts  or  shares,  and  master,  w 
the  vessel  Lady  of  the  Lakt,  and  the  defendant,  who  is  owner  of  tb^ 
remaining  32-(>4th  parts,  withheld  possession  of  the  said  vessel  Iroo 
the  plaintiff. 

330 


APPENDIX  OF  FORMS. 


The  plaintiff  claims  :  Appz.  0. 

1.  Possession  of  the  said  vesseL  s.  3. 

2.  The  condemnation  of  the  defendant  in  all  losses  and  damages   Koi.  6,  6. 

occasioned  by  the  defendant's  withholding  possession  of  the 

vessel  from  the  plaintiff. 

(Signed) 
Delivered 


No.  6. 

The  plaintiffs  are  the  owners,  master,  and  crew  of  the  steamship  Salvage. 
Brazilian f  of  the  port  of  Newcastle,  of  the  burthen  of  1300  tons 
gross  registered  tonnage,  and  rendered  salvage  services  to  the  steam- 
ship Campanil  off  the  coast  of  Portugal,  on  or  about  the  26th  and 
27th  of  December,  1882. 

Particulars : —  £ 

1.  Value  of  Campanil  at  the  time  of  the  services  13,000 

Value  of  cargo 300 

Freight 675 

2.  Value  of  Brazilian^  her  freight  and  cargo        .  2,050 

3.  Damage  sustained  by  Brazilian       .        .        .  150 

Extra  coal  consumed 16 

Paid  for  harbour  dues,  kc,,  at  Vigo         .        .  4 

The  plaintiffs  claim  : 
Such  amount  of  salvage  as  may  be  just. 

(Signed) 
Delivered 


SECTION  IV.  j^pp,  Q 

s  4. 
Actions  included  in  Order  III.,  Bulb  6,  Classes  A,  B,  C,        w'  h 

D,  E,  and  F.  '^'^' 

No.  1. 

The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  delivered.      Goods  sold 
Particulars :-~  JJ^«^- 

£    ».    rf. 
1881— 3l8t  December.— 
Balance  of  account  for  butcher  s  meat  to  this 

date 35  10    0 

1882 — 1st  January  to  31st  March. — 
Butcher's  meat 74    5    0 

109  15    0 
1882— 1st  February.— Paid 45    0    0 

Balance  due £64  15    0 

Place  of  trial,  London. 


(Signed) 
Delivered 
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Appx.  C.  No.  2. 

1  4. 
vm  q    k       ^^  pl&intifTB  daim  is  for  money  received  by  the  defendaat  fjr 
AOi.x-0.  the  u«e  of  the  plaintiff. 

Money  hod        Particulars  : — 

and  re-  £    j;    d. 

1882,— let  January.— 
To  amount  of  rents  of  No.  5,  Smith  Street,  col- 
lected by  the  defendant         .  .        .    72  10    0 
To  deposit  on  intended  sale  of  Eva  Villa  .        .  100    0 


ccived 


0 


Amount  due    .         .        .        £172  10    0 

Place  of  trial,  London. 

(Signed) 
Uelivered 


No.  8. 


•.r>^ 


Payee  The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  s  p 

atfiiliiHt         missory  note  for  250i.  dated  1st  January,  1882,  payable  four  nion'J> 

promlMBory    wter  date. 

iiute.  Particulars  : —  £ 

Principal 250 

Interest 10 


Amount  due    .        .        .        £260 


Place  of  trial,  Lancashire,  West  Derby  Division. 

(Signed) 
Delivered 


No.  4. 

Indorsee  The  plaintiff's  claim  b  aeainst  the  defendant,  as  acceptor  of »  ^ 

against  no-  of  exchange  for  400^.,  dated  1st  January,  1882,  drawn  by  A.  Ap»y 
MU^f  "  *^^^«  *^^«  months  after  date  to  the  order  of  E.  F,,  and  indorsed  t 
exchange,     the  plaintiff. 

Particulars : —  £ 

Principal  due 400 

Interest 16 

Amount  due   •        .        .        £416 


(Signed) 
Delivered 


No.  5. 

Indoraeo  q^^  plaintiff's  daim  is  against  the  defendant  A,B.aB  accepti«> 

^^^^'  and  against  the  defendant  C.  D.  as  drawer,  of  a  bill  of  exchange  f^^' 

drawer  of  a  500^.,  dated  Ist  January,  1882,  payable  three  months  after  dAt«r  ^ 

bill  of  indorsed  by  the  defendant  C,  D.  to  the  plaintiff,  of  the  diahoDoar''^ 

m^erS^  which  on  piesenUtion  the  defendant  C,  D,  had  notice. 
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Parliculan  : —  Appx,  C. 

£  ■.4 

Principal 600  Hos.  5—8. 

Intereet 20  


Amount  due    .        .        .         £520 

Place  of  trial,  city  of  Bristol 

(Signed) 
Delivered 


No.  6. 

The  plaintiff's  daim  is  agunst  the  defendant  as  a  drawer  of  a  bill  ^^V^ 
of  exchange  for  600^  dated  Ist  March,  1882,  drawn  upon  A,  B.,  dj^^rof  a 
payable  to  plaintiff  three  months  after  date,  which  was  duly  pre-  bill  of 
sented  for  payment  and  dishonoured,  but  A,  B.  had  no  effects  of  the  excliango 
defendant  nor  was  there  any  consideration  for  the  payment  of  the  ^^til^f 
said  bill  by  the  said  A,  B,  dishonour. 

Particulars  (as  in  Form  4). 

Place  of  trial 

(Signed) 
Delivered. 


No.  7. 

The  plaintiff's  claim  is  for  principal  and  interest  due  upon  the  2^[^ 
defendant's  bond  to  the  plaintiff,  dated  Ist  January,  1873,  oondi-  ^Sugor  of  a 
Uoned  for  payment  of  100^.  on  the  26th  December,  1873.  money 

Particulars :—  bond. 

£ 

Principal 50 

Intereet 2 


Amount  due    ....  £52 

Place  of  trial,  Surrey. 

(Signed) 
Delivered 


No  .8. 

The  plaintiff's  claim  is  for  principal  and  interest  due  under  a  ^JJ^"**® 
covenant  in  a  deed  dated  1st  of  January,  1882.  co^nantor 

Particulars  i—  on  a  cove* 

£  nantto 

Principal 100  paymonor. 

Paid 20 

Principal  due       ....      SO 
Interest 3 


Amount  due  .  .   £83 

Place  of  trial,  London. 


(Signed) 

Delivered 
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Appx.  C. 
a.  4. 

H(M.9— 11. 

Against 
sliareboldor 
for  allot- 
mont 

money  and 
calls  by  a 
company 
tiudor  26  & 
26  Vict. 

c.  8y. 


No.  9. 

The  plaintiff's  claim  is  for  money  in  which  the  defendant,  as  % 
member  of  the  company,  is  indebted  to  the  plaintiffs  (b«ng  a  D)m- 
pauy  incorporated  under  the  Compaoies  Act,  1862)  for  aBotmtiit 
money  of  per  share  on  shares  in  the  c(>ii. 

pany  allotted  to  the  defendant,  as  such  member,  at  his  request  aoc 
for  calls  of  £  each  upon  shares 

in  the  company  of  which  the  defendant  is  a  holder,  whereby  as 
action  has  accrued  to  the  plaintiffs. 

Particulan : — 


18    >- Allotment  of 

defendant  at  £ 
18    — (l8t)caUat£ 
(2nd)  call  at  £ 


shares  to  the 
per  share        .  £ 
per  share  .  £ 
per  share  .  £ 


Amount  due 


Place  of  trial, 


(Signed) 

Delivered 


No.  10. 
On  a  The  plaintiff's  cliim  is  for  the  price  of  goods  sold  and  delivered  bj 

guarantee     t|je  plaintiff  to  E.  F.  under  the  following  guarantee : — 
pric^Sf  Sib,  2Dd  February,  18S1 

goods  set-  In  consideration  of  your  supplying  goods  to  E,  F.,l  undtrr' 

ting  out  the  take  to  see  you  paid, 
flf^^'*™'^*®®*  Yours,  &c., 

To  Mr.  A.B.  (plaintiff).  '   CD,  (defendant). 

Particulars : — 

1882. 

25  March,  65  tons  of  coal  at  20«.     .    £55    0    0 


Amount  due £55    0    0 

Place  of  trial, 

(Signed) 

Delivered 


Creditor 
against 
principal 
debtor  and 
his  surety 
severally  on 
a  guarantee 
for  goods 
sold. 


No.  11. 

The  plaintiff's  claim  is  against  the  defendant  A.B,m  priDcipl 
and  against  the  defendant  O.  D.  aa  surety,  for  the  price  of  good«» '' 
and  delivered  by  the  plaintiff  to  J.  ^.  on  the  guarantee  by  C'.i'* 
dated  the  2nd  of  February,  1882. 

Particulan : — 

2nd  February — Goods 
drd  March — Goods    . 
17th  March — Goods  . 
6th  April — Goods 

Amount  due 

Place  of  trial,  Surrey. 


£     8. 

47  16 
.    105  14 

14  12 
.      34    0 

d 
0 
0 
0 
0 

.£202    1 



(Signed) 

Delivered 
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Xo.  12.  Appx.  C. 

The  plaintiff's  claim  is  agaiiiafc  the  defendants  as  trustees  under     J*'  T'^ 
the  settlement  upon  the  marriage  of  A.  B,  and  X.  y.,  dated  January 
Ist,  1870,  whereby  £10,000  invested  on  mortgage  of  land  at  Z.  was  D^^,^;  ^p^jj  ^ 
vested  in  the  defendants  as  trustees  upon  trust  to  pay  the  income  trust, 
thereof  half-yearly  to  the  plaintiff. 

Particulars: — 

£ 
1882.  December  25tb,  half  a  year's  income  .  200 


Landlord 
"Vo   13  against 

See  Sect.  VII.    Form  No.  1.  J!^"^  t«™ 

has  expired 

or  has  Doen 

determined 

by  notice  to 

SECTION  V.  ^^'f  *•      ^ 

Appx.  C. 

Actions  fob  Damages  for  Breach  op  Contract  or  Dutt  arising       i.  5, 

OUT  OF  Contract.  Hoi.  1,  2. 

No.  1. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  for  sale  Buyer 
and  delivery  by  the  defendant  to  the  plaintiff  of  100  tons  of  Scotch  against 
pig  iron  at  5^.  per  too,  to  be  delivered  on  Rail  at  Middlesborough  on  ^^^  9' 
the  15th  of  March,  1882.  SSdeuTer- 

2.  The  defendant  did  not  deliver  any  [or  tons,  as  the  ing. 
case  may  be]  of  the  said  iron. 

Particulars  of  damage  : — 

£ 
Ijoss  of  profit  at  12.  per  ton  on  100  tons      •    100 
The  plaintiff  claims  100/. 
Place  of  trial,  London. 

(Signed) 

Delivered 


No.  2. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  contract  Buyer 
between  the  plaintiff  and  the  defendant  for  sale  and  delivery  of  100  against 
sacks  of  flour  known  as  seconds  at  35s.  per  sack.  ^^SSi^  ?' 

2.  80  sacks  delivered  were  inferior  to  seconds,  and  20  sacks  were  J^u^rj^^ 
not  delivered.  them  infe. 

Particulars  of  damage  :—  ^^\^  . 

®  ^  contract. 

80  sacks  at  4s.        .                       .16 
20  sacks  at  5« 5 

£21 

The  plaintiff  claims  21/. 
Place  of  trial,  Surrey. 

(Signed) 

Delivered 
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Appz.  C. 
Hoi. 


ijhipowner 

cluirtcror 
for  deten. 
Von  beyond 
tlie  dcmur- 
ragc  days. 


No.  8. 

1.  The  plaintiff  hu  raffered  damage  by  breach  of  a  cbaiier-p^ 
dated  the  10th  of  March,  1SS2,  between  the  plaintiff  and  the  d^ft 
dant,  of  the  ship  Mary, 

2.  The  Bhip  was  detained  at  the  port  of  loading. 
Particular*  of  damage :  — 

1882.  Ja^  1    ^  ^Q  ^y^,  detention  beyond  the      ^ 

Jan.  10  i      demurrage  days  at  25/.  per  day     250 

The  plaintiff  claims  250/. 
Place  of  trial,  London. 

(Signed) 

Delivered 


8hiiif)or 

Iuil^tor  on  A 
lilU  (if 
lading  for 
damago  to 
g(X>ds. 


No.  4. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  by  ^• 
of  lading  of  goods  shippv'd  by  the  plaintiff  on  board  the  Jane  fif^^' 
by  defendant,  dated  the  1st  of  January,  1882. 

2.  50  balen  of  cotton  were  delivered  in  a  damaged  conditioD. 
Particulars  of  damage : — 

£ 
50  bales  at  2/.  .        .        .100 

The  plaintiff  claims  100/. 
Place  of  trial,  city  of  Bristol 

(Signed) 

Delivered 


Khipiior 
uguinst 
Hhlpownor 
on  a  bill  of 
liiding  for 
damage  and 
Hhort  do- 
Hvcrj-. 


On  a 
marine 
policy 
Hgalnst  un- 
derwriter. 


No.  6. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  h}  ;•■ 
of  lading  of  goods  shipped  by  the  plaintiff,  signed  by  the  jns<'  ■ 
of  the  ship  Mary  as  the  defendant's  agent,  dated  the  lat  of  Jaoiup 
1882. 

2.  50  quarters  of  wheat  were  delivered  in  a  damaged  conditi  .. 
and  100  quarters  were  not  delivered. 

Particulars  of  damage :— > 

£ 
100  quarters  at  40<.       .        .        .    200 
50  quarters  at  4«.  ...      TO 

£210 


The  plaintiff  claims  210/. 
Place  of  trial,  Lancashire,  West  Derby  Division. 

(Signed) 

Delivered 


oader 


No.  6. 

The  plaintiff  was  interested  to  the  amount  of  £ 
a  marine  policy  of  insurance  for  that  amount,  dated  the 
day  of  18    ,  on  the  ship  HerOf  subscribed  by  the  (i<^ 

fendant  for  £ 
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Particulan :—  Appz.  C. 

1.  Valued  or  open :— Valued  at  20,000/.  ■.  t, 

2.  Voyage  :—  At  and  from  Cardiff  to  Valparaisn.  Ko8.  6—9. 

3.  [Or,  Time  : — From  noon  of  Ist  January,  1882,  to  noon  of    

Ist  January,  1883.] 

4.  Premium  to  defendant : — £  per  cent. 

5.  Perils  insured  against  causing  loss  : — ^Of  the  sea^ 

6.  Loss  : — Total  [or  exceeding  3  per  cent] 
The  plaintiff  claims  £ 

Place  of  trial,  Bristol. 

(Signed) 

DeliFered 


No.  7. 

The  plaintiff  has  suffered  damage  from  the  defendants'  negligence  raHsenrcr 
in  carrying  the  plaintiff  as  a  passenger  by  railway  from  London  to  Jl^f^^^^'^y 
Brighton,  causing  personal  injuries  to  the  plaintiff,  in  a  collision  comfiHiiy 
near  Hay  ward's  Heath  on  the  15th  January,  1882.  for  ne'^ii- 

Particulars  of  expenses,  &c. : —  goncu. 

£    s,    d. 
Lorn  of  15  weeks*  salary  as  clerk  at  2L  per 

week 30     0    0 

Dr.  Smith 10  10    0 

Nurse  for  6  weeks 3    0    0 


£43  10    0 


The  plaintiff  claims  500/. 
Place  of  trial,  Sussex. 


(Signed) 

Delivered 


No.  8. 

1.  The  plaintiff  has  suffered  damage  from  the  defendant's  negli-  Client 
j;ence  in  his  conduct  for  the  plaintiff,  as  his  solicitor,  of  business  *^ViJl^  f, 
undertaken  by  the  defendant  on  the  plaintiff's  retainer.  m-dV'euco!^ 

2.  The  negligence  was  in  making  an  application  under  Order 
XIV.,  Rule  1,  in  the  case  of  A,  B.  (the  plaintiff)  v.  C.  V.,  wheio 
the  case  was  one  of  unliquidated  damages  and  not  of  debt 

Particulars  of  damage : — 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons  £ 
The  plaintiff  claims  £ 
Place  of  trial. 

(Signetl) 

Delivered 


No.  9. 

1.  By  a  repairing  covenant  contained  in  a  lease  under  seal  from  L;indIord 
the  plaintiff  to  the  defendant,  dated  the  1st  of  January,  1876,  of  a  a^iii'^t 
house.  No.  401,  Piccadilly,  for  seven  years  from  the  25th  day  of  ^^^  l^ 
December,  187>'>,  the  defendant  covenanted  to  keep  the  premises  in  covemint  to 
such  repair  and  condition  as  therein  mentioned.  rL-p.iir. 
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Appz.  C.        2.  The  premises  were  during  the  tenn  oat  of  lach  repair  at  ^v^ 

t.  5.       tequired  by  the  oovenant 
Vol.  9,  10.      a.  They  were  yielded  vp  oat  of  sudi  repair  at  the  expiration  t 
~  the  term. 

4.  Particulan  of  dilapidationB  were  delivered  to  the  defendant^ 
solicitor  on  the  day  of  >  18    ,  and  exceed 

three  folios. 
The  plaintiff  claims  £ 
Place  of  trial, 

(Signed) 

Ddivered 


No.  10. 
Breach  of  1.  The  plaintiff  has  suffered  damage  by  breach  of  promifle  by  tit 

Sm^Sffc       def«ndM»t  to  marry  her  on  the  "  of  .e*'^ 

within  a  reasonable  time,  which  elapsed  before  action]  [or,  on  tht 
death  of  A,  £.,  which  happened  before  action]. 

2.  The  defendant  refused  to  many  the  plaintiff  on  the 
of  [oTf  within  a  reasonable  time]  [or,  on  the  deaib  <  - 

A.B.] 

Particulars  of  special  damage. 
[As  the  coat  may  hc^  if  cmy.l 
The  plaintiff  claims  £ 
Place  of  trial, 

(Signed) 

Delivered 


Appx.  C.  SECrnON  VL 

•.  t. 

Vot!  1  2.  Actions  claimiho  Ik  junctions,  Damages,  or  DscLARATioik^ « 

- '    *   '  Right  founded  on  Wrongs. 

No.  1. 

Crinveniou       The  plaintiff  has  suffered  damage  by  the  defendant  wrongfiLh 
(»f  gooda       depriving  the  plaintiff  of  two  casks  of  oil  by  refusing  to  giv^  tb^ 
up  on  demand  [or,  throwing  them  overboard  out  of  a  bcwt  in  tL- 
London  Docks,  &c.]. 

[If  any  special  damage  is  claimed,  add] — 
Particulars  [JUl  than  in]. 
The  plaintiff  claims  1002. 
Place  of  trial,  London. 

.      (Signed) 

Delivered 


No.  2. 

Detinue.  The  defendant  detained  from  the  plaintiff  the  plaintiff's  g9<^ 

and  chattels,  that  is  to  say,  a  horse,  harness,  and  gig. 

The  plaintiff  claims  a  return  of  the  said  goods  and  chatt^*^ 
their  value,  and  10^  for  their  detention. 
Place  of  trial,  Lincolnshire. 

(Signed) 

Delivered 
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No.  8.  Appz.  C. 

The  plaintiff  has  suffered  damage  from  personal  injuries  to  the  'g^^  3 '  g 
plaintiff  and  damages  to  his  carriage,  caused  by  the  defendant  or 

Ilia  so«««o..A   ^m..   Al.^    1  ATaV    ^£    T^.~>— _     1  OOn     _._!! 4.1 J_!.^ L 


his  servant  on  the  15th  of  January,  1882,  negligently  driving  a  cart  Negligent 
and  horse  in  Fleet  Street.  driving. 

Particulars  of  expenses,  &c. : —  £    $,    d. 

Charges  of  Mr.  Smith,  surgeon  .    10  10    0 

Charges  of  Mr.  Jones,  coachmaker  .  .     14    5    6 


£24  15    6 


The  plaintiff  clahns  1502. 
Place  of  trial,  London. 

(Signed) 

Delivered 


No.  4. 

Lord 

The  plaintiff,  as  executor  of  C.  J),,  deceased,  brings  this  action  ^umpbell's 
for  the  benefit  of  Eva,  the  wife,  and  William  and  Margaret  and 
Dorothea,  the  children  of  C.  D,  [a*  the  ease  may  5«],  who  have 
suffered  damage  from  the  defendant's  negligence,  in  carrying  the 
said  C.  D,  by  omnibus,  whereby  the  said  (7.  D.  was  killed  in  Combill 
on  the  15th  of  Januaiy,  1882. 

Particulars  pursuant  to  Statute  are  delivered  herewith. 

The  plaintiff  chums  5002. 


Place  of  trial,  London. 


(Signed) 

Delivered 


No.  5. 

The  plaintiff  has  suffered  damage  from  injuries  to  his  ship,  the  ships. 
Betty,  and  the  cargo  on  board  thereof,  by  a  collision  with  the  ship 
the  Jane,  caused  by  the  negligent  navigation  thereof  by  the  defendant 
or  lus  servants  on  the  river  Thames  on  the  Ist  of  February,  1883. 

Particulars  of  loss  and  expenses  : — 

1.  Charges  of  Jones  &  Co.,  shipwrights,  4502.  2f. 

2.  Loss  of  use  of  ship  from  1st  February,  1833,  to  Ist  of 

March,  1883,  280Z. 
Particulars  of  damage  to  cargo  : — [Inaeri  Ihem,^ 
The  plaintiff  claims  £ 
Place  of  trial,  London. 

(Signed) 

Delivered 


No.  6. 

The  defendant  has  infringed  the  plaintiff's  patent,  No.  14,084,  Injunction, 
granted  for  the  term  of  fourteen  years,  from  the  2l8t  of  May,  1880,  ^-i  for  in- 
fer certain  improvements  in  the  manufacture  of  iron  and  steel,  Sfpoten?** 
whereof  the  plaintiff  was  the  first  inventor. 
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Appz.  C.        The  plaintiff  clAims  an  injnnctioD  to  restrain  the  defendjuit  from 

t.  6.       farther  infringement  and  100^.  damaged. 
Koa.  6~9.       Particulara  of  breaches  are  delivered  herewith. 

Place  of  trial,  Durham. 

(Signed) 
Delivered 


No.  7. 

DamasrcH  The  defendant  haa  infringed  the  plaintiff's  copyrii^ht  in   a  book 

for  infringe,  entitled  "  The  History  of  Rome,"  regiijtered  on  the 
luent  of  j.„  «« 

cow  light      °*I^^     ,  *  .  ,  J 

Particulars  of  special  damage  are  as  fuUowa : — 

£ 

Loss  of  sale  of  50  copies  60 

Loss  of  profit  in  the  copyright        .    50 


100 


The  plaintiff  claims  100/. 
Place  of  trial,  Surrey. 

(Signed) 
Delivered 


No.  8. 

Injunction,       1.  The  defendant  has  infringed  the  plaintiff's  trade  marlc 

UfriJ^  0-  ^  '^^^  *"^®  ™*^^  "  [de$crib€  U]. 

metit  of  Uf  ^  plaintif  it  not  the  original  pi'opriaor  of  the  tt'ode  maH. 

trade  mark,  sfiow  thortly  how  hU  title  is  derived.] 

3.  The  following  are  the  acts  complained  of,  viz. : — 

[Set  them  out]. 
The  plaintiff  claims  an.  injunction  to  restrain  the  defendant,  ht« 
servants,  and  agents,  from   infjinging   the  plaintiff's  said    trade 
mark,   and  in  particular  from   [stating  any  particular  in/undi&t' 
sought]. 

The  plaintiff  also  claims  an  account  or  damages. 

(Signed) 
Delivered 


No.  9. 

Seduction.        The  plaintiff  has  suffered  damage  from  the  seduction  and  carnal 
knowing  by  the  defendant  of  0.  II.  the  [daughter  and]  servant 
the  plaintiff. 

Particulara  of  special  damage  are  as  follows : — 

£    a.    (f  . 
Loss  of  service  from  the  Ist  of  March 

to  the  SOth  of  November,  1882        .  100    0    0 
Nuning  and  medical  attendance        .    10  10    0 


£110  10    0 


The  plaintiff  claims  500^. 
Place  of  trial,  Berkshire. 


(Signed) 

Delivered 
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No.  10.  Appz.  C. 

1.  The  plaintiff  is  the  owner  [or  lenee]  and  ocoixpier  of  a  house,  ^    *  r^l 
No.  700,  Regent  Street,  in  which  are  the  foUowing  ancient  lights:--  ""jo 

(1.)  The  kitchen  window  in  the  basement  on  the  south  side.  

(2.)  The  two  bsok  dining  room  windows  on  the  ground  floor  obstruction 

on  the  south  side.  of  lights. 

(8.)  The  landing  window  and  back  drawing  room  window  on 

the  south  side. 

2.  The  defendant  is  erecting  a  building  which  will,  if  not 
stopped,  materially  diminish  the  light  coming  through  the  said 
winaows. 

The  plaintiff  cUims  an  injunction  to  restrain  the  defendint,  his 
contractors,  servants,  and  workmen,  from  continuing  the  erection  of 
the  building,  so  as  to  obstruct  or  diodnish  the  access  of  light  to 
the  said  wiudows  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  daim  to  have  the  said  building 
pulled  down,  or  damages  for  the  injury  he  will  sustain  if  the  same 
is  completed  and  not  pulled  down. 

(Signed) 
Delivered 


No.  11. 

The  plaintiff  has  suffered  damage  from  offensive  and  pestilential  Nulaance  by 
smells  and   vapours  caused  by  the   defendant  in  the  plaintiff's  Bmolls- 
dweUing'house,  No.  15,  James  street,  Durham. 
The  plaintiff  claims : — 
(1.)  bOL 

(2.)  An  injunction  to  restrain  the  defendant  from  the  con- 
tinuance or  repetition  of  the  said  injury  or  the  com- 
mittal of  any  injury  of  a  like  kind  in  respect  of  the  same 
property. 
Place  of  trial,  Yorkshire,  West  £iding. 

(Signed) 
Delivered 


No.  12. 

1.  The  plaintiff  is  the  owner  [or  lessee]  and  occupier  of  a  farm  Nuisance  by 
known  as  ,  through  which  there  runs  a  river  known  pollution  of 
as                        .  wat«»"- 

2.  The  defendant  or  persons  in  his  employ  pollute  the  water  in 
the  said  river  by  passing  into  the  same  the  refuse  of  the  defendant's 
dye  works,  situate  higher  up  the  said  river. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his 
servants  and  agents,  from  sending  from  the  said  dye  works  into  the 
said  river  any  matter  so  as  to  pollute  the  waters  thereof,  or  to 
render  them  unwholesome  or  unfit  for  use,  to  the  injury  of  the 
plaintiff  [or,  a$  the  ctue  may  he}. 

The  plaintiff  will  also  oudm  damages  in  respect  of  the  said 
nnisanoe. 

Place  of  trial, 

(Signed) 
Delivered 
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Appx.  C. 
1.6. 

15. 

Fraudulent 
prospectus. 


NalS. 

1.  On  31rt  Janoaiy,  1888»  tlia  defendant  inoed  »  proBpectm  to 
the  public  TolAtiiig  to  the  A.  B,  Comptaj,  Tiimlted. 

2.  On  Feb.  let,  1883,  the  pjjdntiff  reoeiTed  a  copy  of  ths  pio- 
ipectns. 

3.  The  pkintiff  sabecribed  for  100  ihaires  m  the  company  on  the 
iaith  of  this  prowpeciug. 

4.  The  proepectoB  contained  miarepneentationa,  of   which  the 
following  are  pwticnlan  : — 

a.  Tlie  prospectus  stated  **.    .    .    .    whereasinfact  .     .     .    . 

b.  The prospectns  stated  ".    .    .    .   whereMinfact  .     .    .    . 
e.  The  prospectus  stated  **....   whereas  in  fact  .... 

5.  The  defendant  knew  of  the  veal  facts  as  to  the  above  par 
ticulan. 

6.  The  following  facts,  which  were  within  the  knowledge  of  tb« 
defendants,  are  material,  and  were  not  stated  in  the  proepectna : — 

a. 
b. 

7.  The  plaintiff  has  paid  calls  to  the  company  to  the  extent  of 
10002. 

The  plaintiff  daims : 

1.  Bepayment  of  10002.  and  interest. 

2.  Indemnity. 

(Signed) 
l)eUvered 


Fraudulent 
■ale  of  a 
lease. 


No.  14. 

The  plaintiff  has  suffered  damage  from  the  defendant  indociQg 
the  plamtiff  to  buy  the  goodwill  and  lease  of  the  Greoive  public- 
house,  Stepney,  by  fraudulently  representing  to  the  plaintiff  that  the 
takings  of  the  said  public-house  were  AOL  a  week,  whereas  In  fsct 
they  were  much  less,  to  the  defendant's  knowledge. 
Particulars  of  special  damage  : — 

[FiU  them  in,] 
The  plaintiff  claims  £ 

(Signed) 
Delivered 


Nal& 

MaUdouA  The  defendant  maliciously  and  without  reasonable  and  probable 

proeocution.  cause  preferred  a  chaige  of  larceny  against  the  pliJntiff  before  a 

justice  of  the  peace,  causing  the  plaintiff  to  be  sent  for  trial  on  the 

charge  and  imprisoned  thereon,  and  prosecuted  the  plaintiff  thereon 

at  the  Middlesex  Quarter  Sessions,  where  the  plaintiff  was  acquitted. 

ParticularB  of  special  damage  : — 

Messn.  L.  and  L.*s  bill  of  costs,  6R 

Loss   in  business   from    January  1,   1888,  to  Febctuuy  18, 
1883, 1002. 
The  plaintiff  claims  5002. 
Place  of  trial  (Sigaed) 

Delivered 

342 


APPENDIX  OF  FOBMS. 

SECTION  VII.  Appx.  C. 

•.7. 
AonoNS  roB  Rboovxbt  of  Land,  &c.  Koi.  1,  2. 


No.  1. 

1 .  The  plaintiff  is  entitled  to  the  posseBsion  of  a  farm  and  premises  Landlord 
called  Ghnrch  Fann  in  the  parish  of  St.  James,  in  the  county  of  ^^^ 
Surrey,  which  was  let  by  the  plaintiff  to  the  defendant  for  the  term  ^]^oso  term 
of  three  yean  from  the  29th  of  September,  1879,  which  term  has  has  ezpirod 
expired  [or  as  tenant  from  year  to  year  from  tiie  29th  September,  ^c- 
1875,  which  said  tenancy  was  duly  determined  by  notice  to  quit 
expiring  on  the  29th  of  September,  1881]. 

The  plaintiff  claims  possession  and  50/.  for  mesne  profits. 

Place  of  trial,  Surrey. 

(Si^ed) 
i)eliyered 


No.  2. 

1.  The  plaintiff  is  entitled  to  the  possession  of  Blackacre  in  the  Heir-at-law 
parish  of  [or,  of  Na  2,  Bridge  Street,  Bristol]  in  the  agtUnat 
ooimty  of  .  stranger. 

2.  On  and  before  the  of  ,  188    , 
A.  B.  was  seised  in  fee  and  in  possession  of  the  premises. 

8.  On  the  of  ,  188    ,  the  said 

A.  B,  died  so  seised,  whereupon — 

4.  The  estate  descended  to  the  plaintiff,  his  eldest  son  and  heir- 
at-law. 

5.  After  the  death  of  the  stud  A,  B.  the  defendant  wrongfully 
took  possession  of  the  premises. 

The  plaintiff  claims  : — 

1.  Possession  of  the  premises. 

2.  Mesne  profits  from  the  of 
Place  of  trial, 

(Signed) 
Delivered 
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Forms  of  Defence  to  bb  used  pursuant  to  Order  XIX. , 

HULE  5. 

SECTION  I. 

Generai.  Foric. 

In  the  High  Court  of  Jiutioe.  IS    .     Xo. 

Division. 

Between  ,  Plaintiff, 

and 

,  Defendant. 


Defence. 
The  defendant  says  that : — 

/m-  1-  jfn.j       ^^  ^  manner  exemjiUfitd  in  the  foUovin^ 


W{To  bejUlednp  u 
g'  J     farms,) 


(Signed) 

Delivered 


Counterclaim. 


The  defendant  says  that : — 

1. )  {To  be  filed  up  in  the  manner  txempUfied  in  the  foil om no 
2.  (     fomu,) 
The  defendant  oonnterdaimB. 

(Signed) 

Delivered 


Defence  and  Counterclaim. 
Defence. 


The  defendant  says  : — 
I' Uto  be  filed  up.) 

Counterclaim. 

The  defendant  repeats  paragraph  2  of  his  defence,  and  says  that  > 

^'\  {To  be  filed  up.) 

The  defendant  counterclaims. 

(Signed) 

Ddivered 
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SECTION  II.  Appx.  D, 

8.  8. 
To  Actions  specially  absionbd  to  the  Cuancebt  Division  by     ^'^^  i^ 

Section  34  of  the  principal  Act.    Appendix  C,  Sect.  IL        .  - 

1.  The  defendants  do  not  admit  the  plaintiffs  claim.  Jo  actiouH 

r-_T      *^  for  adminU 

The  defendant  A,  B,  admits  the  plaintiff^s  claim,  but  not  assets. 

[or] 
The  defendant  C,  D.  admits  assets,  but  not  the  plaintiff's  claim. 

2.  The  claim  is  barred  by  the  Statute  of  Limitations. 

[State  which,] 

3.  Payment  was  made  by  deceased. 

4.  The  claim  is  fraudulent  in  the  following  particulars  : 

[Set  out  partkidart.'l 

5.  The  defendant  is  entitled  to  a  set  off,  of  which  the  following 
are  the  particulars : 

[Stt  out  partiadanJ] 

6.  The  claim  was  releas&i  by  deed  dated  the  of 

7.  Notice  was  given  and  assets  distributed  under  statute  22  &  23 
Vict.  c.  35,  s.  29. 

Particulars  of  the  Notice. 

Advertisements  in  the  Times  of  January  1,  1880. 

New  York  Ilerald,  February,  1881. 
Bombay  GctzeUe  of  January  25,  18S1. 
[Giving  the  titles  of  the  newspapers  and  the  dates  of  those  in 
vhiek  the  advertisement  appeared.] 

8.  The  personal  estate  of  the  testator  is  sufficient  to  pay  the 
plaintiff  his  debt  if  entablished. 

9.  The  defendant  is  not  heir-at-law  or  devisee  of  the  deceased. 

(Signed) 

Delivered 


No.  1. 

1.  The  defendant  did  not  execute  the  mortgage.  To  actions 

2.  The  mortgage  was  not  assigned  to  the  plaintiff  [if  more  than  for  fore. 
one  assignment  is  alleged  sag  which  is  denied],  c1o«upb  by 

3.  The  debt  is  barred  by  the  Statute  of  Limitations.  mortgaff  co. 

4.  Payments  have  been  made,  viz. : — 

10  July,  1874,  £1000. 
18  October,  1875,  £500. 

5.  The  plaintiff  took  possesftion  on  the  of  , 
and  has  received  the  rents  ever  since. 

6.  The  plaintiff  released  the  debt  by  deed,  dated  1  June,  1882. 

7.  The  defendant  conveyed  all  his  interest  to  A.  B.  by  deed,  dated 
25  November,  1880. 

The  defendant  claims  :  — 

1.  Account. 

2.  Re-conveyance. 

(Signed) 

Delivered 
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Appx.  D.  No.  2. 

1.8.  1. 

Ko.  8.  2. 

To  sanio  by  a   H"^*  '**  T"^^^^  Form.) 

socoud  *'•  I 

inctim-  0.  J 

bmncor  who      7.  By  a  deed  dated  Ist  Jane,  1 880,  the  mortgagor  A,  B.  mortgaged 
priority  ^®  property  in  question  to  the  defenduit  to  Becore  5000/. 

and  interest  at  5  per  cent,  per  annum. 
The  defendant  claims — 

I.  A  declaration  of  priority  and  foredosure  (and  a  receiver). 

(Signed) 
Delivered 
[If  the  plaintiff  daims  payment  of  the  mortgage  ddd^  ike  de- 
fendant m\Mi^  if  he  disputes  hit  liahUityf  show  the  grtrnndg 
on  which  he  does  90  <uin  other  catet  of  debt ;  or  he  candaim 
indcmnitg  agairut  the  oumer  of  the  Equity  of  Bedempiiom 
under  Order  XVL,  RuU  48.] 

TuAcHous         ^*  ^®  plaintiCTs  right  to  redeem  is  barred  by  the  Statute  of 

for  rcdcmi>>  Limitations.— [5tot«  which,'] 

Hon.  2.  The  plaintiff  assigned  all  interest  in  the  property  to  A.  B, 

3.  The  defendant  by  deed,  dated  the  day  of 

assigned  all  his  interest  in  the  mortgage  debt  and  property  cam- 
prised  in  the  mortgage  to  A,  B. 

4.  The  defendant  never  took  possession  of  the  mortgaged  pro- 
perty, or  received  the  rents  thereof. 

[if  the  drfendant  admits  possession  for  atime  only,  he  skotUd  state 
the  time^  and  deny  possession  leydnd  what  he  admitsJ] 

(Signed) 
Delivered 

To  actiooH         ^'  ^®  defendant  did  not  enter  into  the  agreement, 
for  specific        2.  A,  B.  was  not  the  agent  of  the  defendant  [if  alleged  by  plaintiff]. 
perform.  8.  The  plaintiff  has  not  performed  the  following  conditions : — 

[Conditions,] 
4.  The  defendants  did  not — [Alleged  acts  of  part  performance.] 
6.  The  plaintiff^s  title  to  the  property  agz^ed  to  be  sold  is  not 
such  as  the  defendant  is  bound  to  accept  by  reason  of  the  following 
matters  : — [State  why.] 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 

7.  The  agreement  is  uncertain  in  thefollovring  respects  [State  them.] 

8.  [or]  The  defendant*  has  been  guilty  of  delay  ; 

9.  [or]  The  defendant*  has  been  guilty  of  fraud  [or  misrepresen- 
tation] ; 

10.  [or]  The  agreement  is  unfair ; 

II.  [or]  The  agreement  was  entered  into  by  mistake. 
The  following  are  particulars  of  (8),  (9),  (10),  (11),  [or  as  the  ease 

may  be]. 

12.  The  agreement  was  rescinded  under  Conditions  of  Sale,  Xa  11 
lor  by  mutual  agreement]  (Signed) 

Delivered 

ft 

*  It  Ifl  8Uffs«sted  that  the  word  " defendant"  here  occurs  in  mistake  for 
"  plaintiff. '^ 
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[In  coJM  iohere  damoffes  are  claimed  and  the  defendant  disputet    ^PP^  ^- 


hit  liability  to  damages,  he  mutt  deny  the  agreement  or  the 
aUeged  br^ichea,  or  show  whatever  other  ground  of  defence  he 
intendi  to  rdy  on,  e.g.,  Statute  of  Limitations,  acwrd  and 
saHrfaction,  release,  fraud,  dic] 


SECTION  III.  ^pp^  X). 

Forms  to  bk  usid  iir  Actions  within  the  exclusive  coonizance  ^  ■•  J-  ^ 
OF  THE  Probate,  Divobce  and  Admiraltt  Division.  Ap-  «o«-  *t  •• 
PBNDix  C,  Section  III.  ~" 


No.  1. 

The  defendant  is  nephew  and  next  of  kin  of  the  deceased,  being  interest 
son  of  O.  B,,  the  brother  of  the  deceased,  who  died  in  his  lifetime,     suit. 

The  defendant  claims  : — 

That  the  Court  pronounce  that  the  defendant  is  the  nephew  and 
next  of  kin  of  the  deceased,  and  entitled  to  a  grant  of  letters  of 
administration  of  the  personal  estate  and  effects  of  the  deceased. 

(Signed) 

Delivered 


No.  2. 

1.  The  said  will  and  codicil  of  the  deceased  were  not  duly  exe-  proiMito  of 
cuted  according  to  the  provisions  of  the  statute  1  Vict.  c.  26.  will  in 

2.  The  deceased  at  the  time  the  said  will  and  codicil  respectively  f^rm!" 
purport  to  have  been  executed,  was  not  of  sound  mind,  memoiy,  and 
understanding. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the 
undue  influence  of  the  plaintiff  [and  others  acting  with  him,  whose 
nsmes  are  at  present  unknown  to  the  defendant]. 

4.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the 
fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the  defendant's 
present  knowledge  being  [state  the  nature  of  the  fraud], 

5.  The  deceased  at  the  time  of  the  execution  of  the  said  will 
and  codicil  did  not  know  and  approve  of  the  contents  thereof,  [or 
of  the  contents  of  the  residuary  clause  in  the  said  will,  as  the  case 
may  be]. 

6.  The  deceased  made  his  true  last  will,  dated  the  1st  day  of 
JanuHiy,  1873,  and  thereby  appointed  the  defendant  sole  executor 
thereof. 

The  defendant  claims : — 

1.  That  the  Court  will  pronounce  against  the  said  will  and 

codicil  propounded  by  the  plaintitt': 

2.  That  the  Court  will  decree  probate  of   the  will  of  the 

deceased,  dated  the  1st  of  January,  1873,  in  solemn  form 
of  law. 

(Signed) 

Delivered 
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Appz.  O. 

1.3. 
Vot.  3—6. 

Bott^irary 


No.  3. 

That  there  was  no  necessity  to  make  the  said  bond,  nor  v&yt 
reasonable  steps  taken  to  give  notice  of  the  intended  h  jpothecati  >a 
to  the  owners  of  the  Onward,  or  the  owners  of  the  caigo. 

(Signed) 

Delivered 


Equipment 
uml  necc:»- 


haiicfl. 


No. 


1 .  The  equipment  and  repairs  supplied  and  done  were  sot  nece^ 
Karies,  and  the  claim  is  not  a  claim  for  necesiaries  within  fsection  > 
of  the  Admiraltv  Court  Act,  1861. 

2.  'I'he  alleged  necessaries  were  not  supplied  on  the  credit  of  the 
H&id  vesHel,  but  upon  the  personal  credit  of  /.  B^  who  was  the  broker 
for  the  vesMel,  and  upon  the  agreement  that  the  plaintiSs  were  ntjt 
to  have  recourse  to  the  vessel. 

(Signed) 

DeUveied 


PosBCssion. 


No.  5. 

1 .  The  defendant  did  not  withhold  possession. 
\L.  The  defendant  withheld  possession  on  the  following  ground: 

[Stale  them,] 

(Signed) 

Deliveted 


Salvage. 


No.  6. 

1.  The  alleged  services  did  not  amount  to  salvage. 

2.  The  defendant  made  tender  of  and  has  paid  into  Court  350^. 

(Signed) 

Delivered 


Appx.  2>. 
■.4. 

To  actioDfi 
on  bills  of 
exchange, 
promissory 
notes  or 
checks. 


SECTION  IV. 
To  Actions  ikcludkd  in  Ordbr  III.,  Rule  6,  Clasus  A.,  B.,  C 

D.,  B.,  AND  F. 

1.  The  defendant  did  not  accept  the  bill. 

2.  The  defendant  did  not  make  the  note. 

3.  1  he  defendant  did  not  draw  the  check. 

4.  The  defendant  did  not  indorse  to  A.  B, 

5.  The  defendant  [or  A.  B.]  did  not  indorse  to  the  plaintiff. 

6.  The  bill  was  not  presented  for  payment. 

7.  The  defendant  haid  not  due  notice  of  dishonour. 

8.  The  plaintiff  was  not  the  holder  at  the  commencement  of  the 
action. 

9.  The  bill  was  accepted  [or  the  note  was  made]  for  the  accom- 
modation of  the  defendant  without  consideration. 

10.  The  bill  was  accepted  for  the  accommodation  of  the  drawer 
and  indorsed  to  the  plaintiff  without  consideration. 

11.  The  bill  was  accepted  and  delivered  to  the  drawer  without 
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consideration  for  Uie  pnrpoee  of  his  getting  it  discounted  for  the    ^PP^  ^* 
defendant,  and  the  drawer,  in  frand  of  the  defendant,  and  contrary        *•  ^< 
to  the  said  puipose,  indorsed  the  bill  to  the  plaintiff  without  consi- 
deration  [or  with  notice  of  the  said  fraud,  or  overdue]. 

12.  The  defendant  was  induced  to  accept  by  the  fraud  of  the 
drawer,  who  indorsed  to  the  plaintiff  without  consideration  [or  with 
notice  of  the  fraud,  or  overdue]. 

Particulars  of  the  fraud  are  as  follows : — The  drawer  on  or  about 
the  15th  of  May,  1882,  falsely  and  fraudulently  stated  to  the  defen- 
dant that  he  had  shipped  20  tons  of  pig  iron  for  the  defendant  on 
hoard  the  Ajax,  which  he  had  not  done. 

13.  The  defendant  accepted  the  bill  [or  made  the  note]  for  and  on 
account  of  the  price  of  50  tons  of  coal  to  be  delivered  by  the  plaintiff 
to  the  defendant  by  the  1st  of  May,  1882,  and  the  plaintiff  failed  to 
deliver  the  goods. 

14.  The  bill  [or  note,  or  check]  was  rendered  void  after  issue  by 
a  material  alteration,  viz.,  by  the  alteration  of  the  date  from  the  21st 
of  January  to  the  2nd  of  January. 

(Signed) 
Delivered 


n 


1.  The  defendant  did  not  order  the  eoods.  To  actions 

2.  The  goods  were  not  delivered  to  uxe  defendant.  f^r  aiiy 

3.  The  price  ww  not  J.  ?S,?  dob."' 

[or"]  other  than 

!1.  bills,  not^a 

2.  "*'  <^^^*"- 

3. 

7.  The  defendant  [or  A.  B.<,  the  defendant's  agent]  satisfied  the 
claim  by  payment  before  action  to  the  plaintiff  [or  to  C,  2>.,  the 
plaintiff's  agent]  on  the  of  ,  18     . 

8.  The  defendant  satisfied  the  claim  by  payment  after  action  to 
the  plaintiff  on  the  of  ,  18    . 

(Signed) 
Delivered 


_  » 

1.  The  bond  [or  deed]  is  not  the  defendant's  bond  [or  deed].  To  actions 

2.  The  defendant  made  payment  to  the  plaintiff  on  the  day  ac-  °"  ^^  <"' 
cording  to  the  condition  of  the  bond.  ui^er  goal 

3.  The  defendant  made  payment  to  the  plaintiff,  after  the  day  for  the  jay- 
named  and  before  action,  of  the  principal  ana  interest  mentioned  in  niont  of  a 
the  bond.  Uqutdatod 

^ci.       J.  amount  ill 

(Slgnea)  money. 

Delivered 


1.  The  principifl  satisfied  the  claim  by  payment  before  action.        in  actions 

2.  The  dufendant  wax  released  bv  the  plaintiff  giving  time  to  the  ^n  guaran* 
principal  debtor,  in  pursuance  of  a  binding  agreement.  wh'th 

(Si^ed)  nndor  acal 

Delivered  or  not, 

where  tho 
claim  against  the  principal  is  in  respect  of  a  debtor  liquidated  demand  only.  Order  III . 
Rule  6,  Class  (£.).. 
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Appz.  D. 
1.4. 

To  any 
fiction  of 
debt. 


i« 


1.  As  to  £50  parcel  of  the  money  claimed*  the   defendant 
entitled  to  set-off  for  goods  sold  and  delivered  by  the  defcaidaat  U 
the  plaintiff.    Particuhira  are  as  follows : — 

£     M.   d, 
1882  Jan.  25.    To  20  tons  of  Silkstone  ooal  at  11. .     20     0    0 
Feb.  1.    To  80  tons  of  Silkstone  coal  at  12.    .     80     0 


It 


Total 


ti 


£50     0     0 


o: 


2.  As  to  the  whole  [ar  as  to  £  ,  parcel  of  the  moof 

claimed],  the  defendant  made  tender  before  action  [or  on  the  day 
which  it  fell  due]  of  £  ,  and  has  paid  the  same  into  Conxt. 

(Signed) 
DeUvered 


Accord  and 
satisfaction. 


Bank- 
ruptcy, Ac. 


Coverture. 

Infancy. 

Payment 
into  Court. 


Release. 


RescisBion 

before 

breach. 


Statute  of 
llmitationB. 


Genebal  Defences. 

1.  On  5th  April,  1882,  a  brown  horse  was  delivered  by  the  de 
fendant  to  and  accepted  by  the  plaintiff  in  discharge  of  the  alle^i 
cause  of  action ; 

[Or  on  5th  April,  1882,  an  agreement  between  the  plaintiff  a&: 
the  defendant  whereby  it  was  agreed  between  the  plaintiff  and  t^- 
defendant  that  the  defendant  should  deliver  the  cargo  of  tile  Jf<r- 
at  the  Surrey  Commercial  Docks  instead  of  at  Hull  as  per  charter 
party  of  1st  Idarch,  1882,  was  accepted  in  dischai)^  of  the  alle^tr. 
cause  of  action]. 

2.  The  defendant  became  bankrupt. 

8.  The  plaintiff  became  bankrupt  before  action,  and  the  cause  <•' 
action  vested  in  the  trustees  of  his  property. 

4.  The  defendant  was  discharged  under  a  liquidation  by  arrant 
ment  pursuant  to  the  125th  section  of  the  Bankruptcy  Act,  186^. 

5.  The  defendant  compounded  with  his  creditors  under  the  It^v. 
section  of  the  Bankruptcy  Act,  1869,  and  duly  paid  to  the  plaintif: 
the  composition  on  the  day  appointed. 

6.  The  defendant  was  covert  at  the  time  of  making  the  alk^ 
contract  [or  contracting  the  alleged  debt]. 

7.  The  defendant  was  an  infant  at  the  time  of  making  the  allef:^^ 
contract  [or  contracting  the  alleged  debt]. 

8.  The  defendant  as  to  the  whole  action  [or  as  to  £ 

parcel  of  the  money  claimed,  or  as  to  the  plaintiff's  daim  on  it- 
guarantee  of  the  of  18    ,  or  a«  tkr  r^< 

may  6e],  has  paid  into  Court  £  ,  and  says  that  sum  i- 

enough  to  satisfy  the  plaintiff's  claim  [or  the  plaintiff's  daim  berel- 
pleaded  to]. 

9.  The  causes  of  action  were  released  by  deed  dated  the  1st  <-t 
May,  1882,  between  the  plaintiff,  of  the  first  part,  and  the  <^ 
fendant,  of  the  second  part. 

10.  The  contract  was  rescinded  [or  the  defendant  was  exanerateJ 
by  the  plaintiff]  before  breach.  Particulars  are  as  follows: — A? 
arrangement  between  the  plaintiff  and  the  defendant,  made  Terba!!;^ 
on  the  15th  of  April,  1882  [or  by  letter  from  the  defendjuit  to  tbr 
plaintiff,  and  answer  of  the  plaintiff  dated  the  14th  and  IStk  c 
April,  1882]. 

11.  The  debt  was  barred  by  the  Statute  of  LimitatioiEs  [if 2* 
which], 
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12.  (17tli)  section  of  the  Statute  of  Frauds  has  not  been  complied    Appz.  D. 
with.  li.  6,  6. 

(Signed) 


DoUvered  §*;*"*• «' 


SECTION  V. 

To  AonoNs  FOB  Dahaobs  fob  Bbxach  of  CoifTBAOT  OB  Duty. 

Appbbdix  C,  Sbct.  V. 

1.  The  defendant  did  not   contract  [or  promise,  or  agree]  as  Beniabi. 
allied. 

2.  The  defendant  did  not  receive  the  goods  for  the  alleged  purpose 
[or  on  the  alleged  terms]. 

3.  The  defendant  did  not  receive  the  plaintiff  as  a  passenger  to 
be  carried  as  alleged. 

4.  The  defendant  did  not  [insert  breaches  denied], 

5.  The  defendant  was  not  ready  and  willing  to  accept  and  pay  for 
the  goods  [or  to  deliver  the  goods,  or  as  the  case  may  he], 

6.  There  was  contributory  negligence  on  part  of  the  plaintiff.         Contribu- 

7.  The  plaintiff  did  not  pay  or  tender  the  money  for  the  carriage.  J^^^®*^ 

8.  The  damage  or  lo9s  occurred  from  the  inherent  vice  [or  bad  n!^o*„ 
condition  when  received]  of  the  goods  [or  horse,  or  as  the  case  may 

he\ 

9.  The  loss  occurred  by  reason  of  the  excepted  perils  mentioned  in 
the  charter-party  [or  bill  of  lading],  that  is  to  say  the  perils  of  the 
seas  [or  fire,  or  as  the  case  may  be], 

10.  The  goods  were  above  the  value  of  10^.,  and  consisted  of 
articles  mentioned  in  the  first  section  of  the  Land  Carriers  Act  (11 
Gea  IV.  and  1  Will.  lY.  c.  68),  that  is  to  say,  silks  [or  as  the  case 
may  be],  and  their  value  and  nature  was  not  declared  or  any  increased 
charge  paid,  &c. 

11.  The  charter-party  was  cancelled  pursuant  to  cancelling  clause  Cluurter- 
therein,  the  ship  not  having  arrived  at  port  of  loading  on  or  before  P"^^- 
Ist  May,  1882. 

12.  The  alleged  liability  of  the  defendant  had  ceased  by  reason  of 
cesser  clause  in  the  charter-party,  the  cargo  shipped  having  been 
worth  more  at  the  port  of  discharge  than  the  freight  or  demurrage. 

13.  The  loss  was  not  by  the  perils  insured  against.  Insurance. 

14.  The  plaintiff  was  not  interested  in  the  subject  matter  of  the 
insurance. 

15.  The  ship  was  not  seaworthy  at  commencement  of  risk  [or 
voya«e]. 

16.  The  plaintiff  was  not  ready  and  willing  to  many  the  de-  Broach  of 
fendant.  promiao. 

(Signed) 

Delivered 


SECTION  VI. 

To  AOTIONB  CLAIXIKO  IVJUKCTIONS,  DaVAOEB,  OB  BbCLABATIONS  OF 

Right,  founded  upon  Wbongs.    Appendix  C,  Sbct.  VI. 

1.  Denial  of  the  several  acts  [or  matters]  complained  of.  To  all 

(Signed)  actions  for 

Delivered  wrongs. 
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Appx.  D.       1.  The  goods  [or  chatteb,  cr  Oi  tke  rate  may  he]  were  not  ^ 
■.  6.       pUiDtifiTs. 

2.  The  goodB  were  detained  for  » lien  to  which  the  4***T»<^*«t  «i« 

To  actions     entitled. 

tion  or  Farticulars  are  as  follows  : — 

converHion  1882,  May  3.    To  caniage  of  the  goods  daimed  from  Losiii 

of  chattolB.     to  Birmingham  :— 

£    & 

45  tons  at  2f. 4     10 

(Signed) 

Detivered 


To  actions 
for  perHunol 
bodUy  In- 
juries or 
iiijurioH  to 
ctirria^os, 
goodH,  or 
oiiimals  by 
tresnaM  or 
nGgligcncv. 

To  actions 
for  infringe- 
ment of  a 
putcnt 


JcJ 


1.  The  defendant  did  the  acts  complained  of  in 
defence. 

2.  There  was  contributory  negligence  on  the  part  of  the  pkisic 
[or  the  plaintiffd  servant]. 

(Signed) 

DeHrered 


1.  The  defendant  did  not  infringe  the  patent. 

2.  The  invention  was  not  new. 

3.  The  plaintiff  was  not  the  flist  or  tme  Inventor. 

4.  The  invention  was  not  nsefoL 

5.  [Dad(Uofanyoiherm£MeroffadaffectiihglhevalidUffofthe^^^^ 

6.  The  patent  was  not  assigned  to  the  plaintiff. 

(Signed) 

Delivered 


>: 


Copyright        1.  The  plaintiff  is  not  the  author  [assignee,  Ac,  of  tke  out 


he]. 


2.  The  book  was  not  registered. 

3.  The  defendant  did  not  in&inge. 


(Signed) 

Delivered 


Trade  Mark. 


1.  The  trade  mark  is  not  the  plaintiff's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark. 
8.  The  defendant  did  not  infringe. 

(Signed) 

Delivered 


Light.  1.  The  plaintiff's  lights  are  not  ancient  [or  den^  his  other  aSe^^ 

pretcriptive  riahtii, 

2.  The  plaintiff's  lights  will  not  be  materially  interfered  with  'C 
the  defencUmt*s  buildings. 
Nuisance.  3.  The  defendant  denies  that  he  or  his  servants  pollute  the  ^rai^ 

[or  do  what  is  complained  of]. 

[If  tke  drfendant  daims  the  right  by  preter^pHon  or  oAerr*r 

to  do  tohat  is  complained  of,  he  must  say  to,  and  must  state  H' 

grounds  of  his  claim,  i.e.f  whether  by  prescription,  grant,. or  i^y- 

4.  The  plaintiff  has  been  guilty  of  laches,  of  which  the  foUoiniW 

are  particulars : — 

1870.  Plaintiff's  mill  began  to  work. 

1871.  Plaintiff  came  into  possession. 
1883.  First  complaint. 
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5.  As  to  the  plaintiff's  cUdm  for  damages,  the  defendant  will  rely    Appz.  D. 
on  the  above  grounds  of  defence,  and  says  that  the  acts  complained    is.  6 — 8. 

of  have  not  prodaced  any  damage  to  the  plaintiff.    {If  other  groundi 

art  relied  on,  they  mutt  be  stated,  e^.,  the  Statute  of  LmUationi  aa  to 
pad  damage.] 

(Signed) 

Delivered 

1.  The  said  A,  B.  was  not  the  servant  of  the  plaintiff.  To  actions 

2.  The  defendant  did  not  seduce  and  carnally  know  the  said  J?^  •*!"<*" 
A.  B.  ^^^ 

(Signed) 

Delivered 


SECTION  vn. 

To  AcnoNB  FOR  Bbootkbt  of  Land.    AppmrDix  C,  Sect.  YII. 

1.  The  defendant  is  in  possession  of  the  premises  by  himself  er 
his  tenant. 

2.  The  defendant  had  no  notice  to  quit 

(Signed) 

Delivered 


SECTION  VIII. 

COUHTIBOLAIMB. 


The  defendant  lent  £500  to  the  plaintiff  on  1st  l£ay,  1882. 
The  driendant  counterclaims  £500. 

1.  The  defendant  has  suffered  damage  by  the  plaintiff's  breach  of 
a  contract  for  the  sale  and  delivery  by  the  plaintiff  to  the  defendant 
of  5,000  tons  of  Merthyr  steam  coal  at  18«.  6d.  per  ton  F.O.B.  at 
Cardiff  by  equal  monthly  deliyeries  over  the  first  five  months  of 
1882. 

2.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damages  : — 

£     i.  d 
Difference  between  market  price  in  April  and 
May,  and  the  contract  (vice,  2«.  6d.  per  ton 
on  2000  tons  250    0    0 

The  defendant  counterclaims  £250. 

(Signed) 

Delivered 
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APPENDIX  E. 


FoBMS  OP  Reply,  &c.,  to  be  used  pursuant  to  Ordie 

XIX.,  Rule  6. 

SECTION  I. 

18    .    [Here  put  the  letter  and 
In  the  High  Court  of  Jnstioe. 


Divinon. 


Between 


luid 


Reply. 

The  plaintiff  as  to  the  defence  says  that — 
1. 
2. 
The  plaintiff  as  to  the  counterclaim  says  that — 
1. 
2. 

(Signed) 

Delivered 


To  actions 
ona 

guarantee 
to  which 
defence 
raised  of 
time  given 
to  tiie  prin- 
cipal and 
counter- 
olsdmfor 
non-dell- 
▼ery  of 
goods. 


Reply. 

The  plaintiff  as  to  the  defence  says  that — 

1.  He  joins  issue. 

2.  The  agreement  giving  time  to  the  principal  ezpresaly 
remedies  against  the  surety. 

The  plaintiff  as  to  the  counterclaim  says  that — 
1.  The  defendant  was  not  ready  and  willing  to  accept 
for  the  goods. 

(Signed) 

Delivered 


P*i 


SECTION  IL 
Example  of  a  Statkmskt  of  Claim,  Dkfikce,  akd  Rsflt. 

18    .    [Here  put  the  Utter  and  nmmber,] 


In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 


Between  A,  S,,  Flaintiflr. 
and 
C,  2>.,  Defendant 
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Statement  of  Claim.  Appz.  S. 

The  plaintifTs  claim  is  for  work  done  and  materials  provided  by 
the  plamtiff  for  the  defendant  at  his  request. 
Particulars : — 
1882.    Januaiy  1  to  May  31.  To  rebuilding        £      «.  d. 
house  at  Wigan,  as  per  contract  dated  the 
24th  December,  1881       ....    8,400    0    0 
To  extras  as  per  account  delivered  243    0    0 

8,643    0    0 
Paid  on  account        ....    8,000    0    0 


Balance  due 643    0    0 


The  plaintiff  also  seeks  to  recover  interest  on  the  above  balance 
from  the  Slst  Mi^,  1882,  till  payment  or  judgment 
Place  of  trial,  Lancashire,  Northern  Division. 

(Signed) 
Delivered  the  1st  of  January,  1883. 


[Heading  as  in  Oeneral  Form,] 

Defence  and  Counterclaim. 

Defence. 

The  defendant  says  that — 

1.  Except  as  to  2002.,  parcel  of  the  money  claimed,  the  architect 
did  not  grant  his  certificate  pursuant  to  the  contract. 

2.  As  to  2002.,  parcel  of  the  money  claimed,  the  defendant  brings 
[or  has  brought]  into  Court  2002.,  and  says  that  sum  is  enough  to 
satisfy  the  plaintiff's  claim  herein  pleaded  to. 

Counterclaim. 

The  defendant  says  that — 

1.  The  contract  contained  a  clause  whereby  it  was  provided  that 
the  plaintiff  should  complete  the  works  by  the  31st  March,  1882,  or 
in  default  pay  to  the  defendant  12.  a  day  for  every  subsequent  day 
during  which  the  works  should  remain  unfinished,  and  they  so 
remained  unfinished  for  61  days  to  the  31st  May. 
The  defendant  counterclaims  61/. 

(Signed) 
Delivered  the  22nd  of  Januaiy,  1883. 


[Heading  a$  in  Oeneral  Form,] 

Reply. 
The  plaintiff  says  that— 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 

2.  As  to  the  second  paragraph  thereof,  the  plaintiff  accepts  the 
£  in  satisfaction. 

Tbeplaintiff  as  to  the  counterclaim  says  that — 
8.  The  liquidated  damages  were  waived  by  ordering  extras  and 
material  alterations  in  the  works. 
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Apps.  X.        i.  The  defendftnt 

1.  flL       the  phuDtiff  from  having 
agreed  tim& 


the  Uquidated 

to  the  premiies  till 


damages  by 


after  :b^ 


(Signed) 
I>eliTered  the  5(h  of 


,  1S5-: 


Appz.  X. 
1.8. 

Vot.  1—3. 


To  action  on 
aguanuitcc 
for  the  price 
of  goods. 


SECTION  III. 

Defckcb  inclcdixo  an  uBJBcnoar  ix  Point  op 

No.  1. 

[IfeadiMg,] 

I>efeiice. 
The  defendant  Bays  that — 

1.  The  goods  were  not  aapplied  to  E,  F.  on  the  gojurmntee. 

2.  The  defendant  will  object  that  the  goazantee  diacloees 
consideration  on  the  faoe  of  it. 

(Signed) 

Deliyered 


a  pt^ 


To  action' 
for  verbal 
alander 
actionable 
only  by 
roaaou  of 
Mpecial 
damage. 


Na2. 

[ifeadin*/,] 

Defence. 
The  defendant  says  that — 

1.  The  defendant  did  not  speak  or  poblish  the  words. 

2.  The  words  did  not  refer  to  the  plaintiff. 

3.  The  defendant  will  object  that  the  special  damage  stated  £§  Bd< 
sufficient  in  point  of  law  to  sustain  the  action. 

(Signed) 
Delivered 


To  action 
on  a  marine 
policy 
stated  to 
contain 
clausea 
that  the 
policy  was 
to  be  proof 
of  interast 
and  with- 
out benefit 
of  aalvage. 


No.  3. 
[Heading,] 

Defence. 
The  defendant  says  that — 

1.  The  defendant  did  not  mske  the  policy. 

2.  The  lofls  was  not  by  the  perils  insured  against. 

3.  The  defendant  will  object  that  the  policy  was  avoided  ^ 
19  Geo.  II.  c.  37,  s.  1. 

(Signed) 

Delivered 
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APPENDIX    F.  APPX.F. 
Hot.  1—4 

Forms  of  Judgment. 

No.  1. 

Dktault  of  Afpxabanos  Aim  Dktksce  in  Gabc  of  Liquidated 

Demand. 

18    .    [Here  put  the  Utter  and  number.] 
In  the  High  Cotirt  of  Jnstioe. 
Divialoii. 

Between  A.  B.,  Plaintiff, 

and  ' 
C.  D,  and  E,  F.,  Defendants. 
30th  November,  18    . 

The  defendants  [or  the  defendant  C,  />.]  not  having  appeared  to 
the  writ  of  summons  herein  [or  not  having  delivered  any  defence],  it 
is  this  day  adjudged  that  the  plaintiff  recover  against  the  said  de  • 
fendant  it  and  costs,  to  be  taxed. 


No.  2. 

iNTEBLOCnOBT  JUDOMSBT  IN  DEFAULT  OF  ApPEABANCB  OB  DEFENCE 

WHERE  Demand  Unliquidated. 
[Heading  as  in  Form  1.] 

The  day  of  18    . 

No  appearance  having  been  entered  to  the  writ  of  summons  [or  no 
defence  having  been  delivered  by  the  defendant  herein]. 

It  is  this  day  aciljudged  that  the  plaintiff  recover  against  the  de- 
fendant the  vidue  of  the  goods  [or  aamages,  or  both,  aa  the  case  may 
be],  to  be  assessed. 


No.  3. 

Judgment  in  Default  of  Appearance  in  Action  for  Rbcovebt 

OF  Land. 

[Headitiy  as  in  Form  1.] 

30th  November,  18    . 

No  appearance  having  be«'n  entered  to  the  writ  of  summons 
herein,  it  is  this  day  adjudged  that  the  plnintiff  recover  possesion 
of  the  land  in  the  indorsement  on  the  writ  described  as 


No.  4. 

Judgment   in   Default  of  Appe.\bance  and   Defence  after 

a88es8he9it  of  damages. 

[Heaaing  ae  in  Form  1.] 

dOth  November,  18    . 

The  defendants  not  having  appeared  to  tlie  writ  of  summons 
hereir  \nr  not  having  delivered  any  defence],  and  a  writ  of  inquiry, 
dated  '  ,  1876,  having  been  issued  directed  to  the  sheriff 
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Appi.  F.   of  to  assess  the  damages  which  the  plaintiff 

Voi.  4 — ^7.  titled  to  recover,  and  the  said  sheriff  having  by  his  return  dated  tk 
■  ,  18      ,  returned  that  the  said  damages  have  be?n 

assessed  at  £  ,  it  is  adjudged  that  the  plaintiff  rec.t->t: 

£  and  costs,  to  be  taxed. 

No.  5. 

JCDOMEMT   AfTEB  APPEABANCK  AND  OBDKB   UVDKB  OrDEB  XIV, 

Rule  1. 
[Heading  cu  in  Form  1.] 

The  day  of  18    . 

The  defendant  having  appeared  to  the  writ  of  summons  hereb 

and  the  plaintiff  having  by  the  order  of  ,  dated  t^ 

day  of  >  18    ,  obtained  leave  to  aago  jisi; 

ment  under  the  Rules  of  the  Supreme  Court,  Order  14,  Kule  1,  f- 

[recite  order] : 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  tie- 
f  endant  £  [or  possession  of  the  land  in  the  indorBercrnt 

on  the  writ  described  as  ]  and  costs,  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £ 
as  appears  by  a  (taxing  officer's)  certificate,  dated  the 
day  of  ,  18    . 

No.  6. 

JUDOMEKT  AT  TrIAL  Bt  JUDOE  WITHOUT  A  Ju&T. 

[Heading  <u  in  Form  1.] 

[//  in  Chancery  Diviaum,  name  of  judge.] 

This  action  coming  on  for  triad  [the  day  of 

and]  this  day,  before  in  the  presence  of  connael  for  t^ 

plaintiff  and  the  defendants  [or,  if  tome  of  the  drfcndantt  do  nv 
ctppeoTf  for  the  plaintiff  and  the  defendant  C.  J).,  no  one  appeazi^:; 
for  the  defendants  E.  F,  and  Q,  H,  although  they  were  duly  aerrvii 
with  notice  of  trial  as  by  the  affidavit  of  filed  the 

day  of  appears],  upon  hearing  the  prolati 

of  the  will  of  ,  the  answers  of  the  defendants  €,  i' 

E,  F.f  and  G.  27.,  to  interrogatories,  the  admission  in  writing,  6iXd 
,  and  signed  by  [Mr  ,  the  solicitar  fW 

the  plaintiff  A.  B,  and  by  [Mr.  the  solicitor  for]  ^-. 

defendant  C.  i).,  the  affidavit  of  filed  the 

day  of  ,  the  affidavit  of  filed  the 

day  of  ,  the  evidence  of  taken  on  tb&r 

oral  examination  at  the  trial,  and  an  exhibit  marked  X^,  being  ss 
indenture  dated,  &c.,  and  made  between  [parties],  and  what  was 
alleged  by  counsel  on  both  sides :  This  Court  doth  declare,  &c. 
And  this  Court  doth  order  and  adjudge,  &c 

No.  7. 

Judgment  afteb  Trial  with  a  Jury. 

[Heading  as  in  Form  1.] 

15th  November,  18    . 

The  action  having  on  the  1 2th  and  13th  November,  1 8    ,  been  tried 
before  the  Honourable  Mr.  Justice  with  a  special  jury 
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of  ihe  county  of  ,  and  the  jary  having  found  [ttcUefind-   Appx.  F. 

ings  Of  in  officer's  eertijieate],  and  the  said  Mr.  Justice  ^^^  7 — 

having  ordered  that  judgment  be  entered  for  the  plaintiff  for         ^1* 

£  and  coeta  [orcuthe  case  may  be]  :  Therefore  it  is  ad-  

judged  that  the  plaintiff  recover  against  the  defendant  £ 
and  £  for  his    costs    [or  that   the   plaintiff'  recover 

nothing  against  the  defendant,  and  that  the  defendant  recover 
against  the  plaintiff  £  for  his  costs  of  defence,  or  cm  the 

cote  may  &e]. 

No.  8. 

Judgment  atteb  Tbial  bbtobe  Refebee. 

[Heading  as  in  Form  1.] 

30th  November,  18    . 

The  action  having  on  the  27th  November,  18  ,  been  tried  before 
X  F.,  Esq.,  an  official  [or  special]  referee,  and  the  said  X  Y,  having 
found  ?  [or  having  ordered  that  judgment  be  entered]  [ekUe  iuhstance 
of  rtfere^a  certifieaU],  it  is  this  day  adjudged  that 


No.  9. 

Judgment  afteb  Tbial  of  Questions  of  Account  bt  Refebee. 

[Heading  ae  in  Form  1.] 

The  day  of  ,  18    . 

The  questions  of  account  in  this  action  having  been  referred  to 
,  and  he  having  foimd  that  there  is  due  from  the 
to  the  the  simi  of  £  and  directed  that  the 

do  pay  the  costs  of  the  reference, 
It  is  this  day  adjudged  that  the  recover  against 

the  said  £  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £ 
as  appears  by  a  (taxing  officer's)  certificate  dated  the 
day  of  ,  18    . 


No.  10. 

Judgment  upon  Motion  fob  Judgment. 

[Heading  as  in  Form  1.] 

30th  November,  18    . 
This  day  before  Mr.  X  of  counsel  for  the  plaintiff 

[or  as  the  case  may  he'],  moved  on  behalf  of  the  said 
state  Judgment  moved  for],  and  the  aaid  Mr.  X  having  been  heard  of 
counsel  for  and  Mr.  T.  of  counsel  for  the 

Court  adjudged 

No.  n. 

Judgment  afteb  Tbial  bt  Coubt  without  Jubt. 

[Heading  as  in  Form  1.] 

This  action  having  on  the  day  of  ,18 
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Appx.  F.  been  tried  before  ,  And  the  said  cm  t^ 

Koi.  11 —  day  of  » 18    ,  having  ordered  that  jadgmeat 

14.         be  entered  for  the  for  £  , 

—  It  is  this  day  adjudged  that  the  recover  from  the 

£  and  costs  to  be  taxed. 

The  above  costs  have  been  (axed  and  allowed  at  £ 
as  appears  by  a  (taxinfi;  officer's)  certiticate  dated  the 
day  of  I  18     . 

judgment  entered  the  day  of  ,  IS     . 


Na  12. 

Judgment  nr  Pubsuakoi  of  Obdeb. 
[Ifeading  cu  in  Farm  1 .] 

Pursuant  to  the  order  of  dated  ,18    , 

whereby  it  was  ordered 
and  default  having  been  made 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  saifl 
defendant  £  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £ 
as  appears  by  a  (taxing  officer's)  certificate  dated  the 
day  of  ,  18    . 


NalS. 

JUDOXESIT  ON  ClBTinCATI  OF  ReOIBTBAB  OF  CouiTrT  CorsT. 

[Heading  tu  in  Form  1.] 

The  dav  of  ,  18    . 

This  action  having  been  ordered  under  section  26  of  the  CooDty 
Court  Acl^  1856  (19  &  20  Vict  a  108),  to  be  tried  in  the  ooaniy 
court  of  and  the  regibtrar  of  that  court  having  oertiSed 

that  the  result  was 

It  is  this  day  adjudged  that  recover  against 

£  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £ 
as  appears  by  a  (taxing  officer's)  certificate  dated  the 
day  of  ,  18    . 


No.  14. 

Judgment  fob  Dkfevdant's  Costs  on  Discobtinuakcx. 

[Heading  as  in  Form  1.] 

The  day  of  ,  18    . 

The  plaintiff  having  by  a  notice  in  writing  dated  the 
day  of                      >  18    ,  wholly  discontinued  this  action  [or  with- 
drawn his  claim  in  this  action  for,  or  withdrawn  so  much  of  bis 
claim  in  this  action  as  relates  to or  cathe  com  may  be} 

It  is  this  day  adjudged  that  the  defendant  recover  against  Uw 
plaintiff  costs  to  be  taxed. 
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The  above  ootta  have  been  taxed  and  allowed  at  £  ,   ^PP^*  '• 

M  appears  by  a  taxing  officer's  oertifioate  dated  the  Hos.  14 — 

day  of                   .    ,  18    .  17. 


No.  15. 

JUDOKSST  FOB  PlaOTTIFF's  Ck)ffre  AFTIB  OONFBSSION  OF 

DXFKNOE. 

[ffe(tding  as  m  Form  1.] 

The  day  of  ,  18    . 

The  defendant  in  his  defence  herein  having  alleged  a  ground  of 
defence  which  arose  after  the  commencement  of  this  action,  and  the 
plaintiff  having  on  the  day  of  >  18    ,  delivered 

a  confession  of  that  defence. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  , 

as  appears  by  a  taxing  officer's  certificate  dated  the 
day  of  ,18. 


No.  16. 

JUDOMBNT  FOB  COBTB  AFTBB  AOCBPTANCB  OF  MONET  PAID 

INTO  Court. 
[Heading  as  in  Form  1.] 

The  day  of  ,  18    . 

The  defendant  having  paid  into  court  in  this  action  the  sum  of 
£  in  satisfaction  of    the  plaintiff's  claim,  and    the 

plaintiff  having  by  his  notice  dated  the  day  of  , 

18  ,  accepted  that  sum  in  satisfaction  of  his  entire  cause  of  action, 
and  the  plaintiff's  costs  herein  having  been  taxed,  and  the  defendant 
not  having  paid  the  same  within  forty -eight  hours  after  the  said 
taxation ; 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  , 

aa  appears  by  a  taxing  officer's  certificate  dated  the 
day  of  ,18. 


Nal7. 

JUDOMXNT  WHEBB  50  JUDGMENT  ENTERED  AT  TbIAL  BT  JuRT. 

[Heading  <u  in  Form  1.] 

The  day  of  ,  18    . 

Thia  action  having  on  the  18    ,  been  tried  before 

and  a  jury  of  the  of 

,  and  the  jury  having  found  and  the 

not  having  thought  fit  to  order  any  judgment  to  be 
entered, 

Now  on  motion  before  the  Court  for  judgment  on  behalf  of  the 
,  the  Court  having 
It  is  ttoB  day  adjudged  that  the  recover  against  the 

the  sum  of  £  and  costs  to  be  taxed. 
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Appz,  F.       The  above  costs  h»Te  been  taxed  and  allowed  %%  £ 
Vm.  17,  IS.  aa  appears  by  a  master's  certificate  dated  the  d»j 

,18    . 

Judgment  entered  the  day  of  ,  IS   . 


Kal8. 

JuDOMiaT  QV  Monov  aftib  Trial  or  Issux. 

[Heading  at  in  Form  1.] 

The  day  of  ,  18    . 

The  issnes  [or  questions  of  fact]  arising  in  this  action  [or  eaose.  - 
matter]  by  the  order  dated  the  day  of 

ordered  to  be  tried  before  having  on  the 

day  of  been  tried  before  s&ii  ^ 

having  found 
Now  on  motion,  b^ore  the  Court  for  judgment  on  behalf  oi  ^' 
,  the  Court  having 
It  is  this  day  adjudged  that  Uie  recover  agaiiut  tb 

the  sum  of  £  and  costs  to  be  taxed 

The  above  costs  have  been  taxed  and  allowed  at  £ 
as  appears  by  a  master's  certificate  dated  the  ^J  ' 

,18    . 
Judgment  entered  the  day  of  » 1^ 


Appx.0.  APPENDIX  G. 

PartL 
Hal.  


P4RT   L 

|*0BM8  OF  PaSOIPE. 
No.  1. 

Of  Fieri  Faoiab. 

18    ,    [Here  put  the  letter  and  number,] 

In  the  High  Court  of  Justice. 
Division. 

Between  A.  B.,  Plaintiff, 
and 
C.  J),  and  others,  Def  endiot^ 
Seal  a  writ  of  fieri  facias  directed  to  the  sheriff  of 
to  levy  affainst  C.  />.  the  sum  of  £  ^ 

interest  thereon  at  the  rate  of  £  per  centum  per  9^^, 

from  the  day  of  [and  £  ^' 

to  judgment  \pr  order]  dated  day  of 

[Taxing  ofiicer's  certificate,  dated  day  of  J 

X  r.,  solicitor  ioT\jpaTt^(»^ 
hehaifwrii  it  to  iuut.] 
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No.  2.  Appz.  0. 

^    ™  Parti 

Of  BLBarr.  y^,  2-«. 

[Heading  aa  in  Form  1.]  

Seal  a  writ  of  elegit  directed  to  the  sheriff  of 
against  of  in  the  county  of 

for  not  paying  to  ^  ^.  the  sum  of  £  together  with 

interest  thereon,  from  the  day  of  [and  the 

sum  of  £  for  costs,]  with  interest  thereon  at  the  rate 

of  £4  per  centum  per  annum. 

Judgment  [or  order]  dated  day  of  18     . 

[Taxing  officer's  certificate,  dated  day  of  18    . 

z.  r., 

Solicitor  for 


No.  8. 

Ov  VnrDinoMi  Exfovab. 

[ffeadinff  cm  in  Form  1.] 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of 
to  sell  the  goods  and  of  C,  2>.  taken  under  a  writ  of  fieri 

facias  in  tMs  action  tested  day  of 

X  r., 

Solicitor  for 


No.  4. 

Of  Fieri  Facias  di  Bonis  Eoolbsiasticib. 

[Heading  09  in  Form  1.] 

Seal  a  writ  of  fieri  facias  de  bonis  eeclesiasticis  directed  to  the 
Bishop  [or  Archbishop,  tu  the  ease  may  be]  of  to  levy 

against  C,  D,  the  sum  of  £ 

Judgment  [or  order]  dated  day  of 

[Taxing  officer's  certificate,  dated  day  of  ]. 

X.  r., 

Solicitor  for 


No.  6. 

Of  Sequkbtsabi  Faoiab  de  Bonis  Eoclesiastioib. 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  sequestrari  facias  directed  to  the  Bishop  of 
against  C.  2>.  for  not  paying  to  A,  B.  the  sum  of  £ 


No.  6. 

Of  Wbit  of  Sequestration. 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  sequestration  against  C,  D.  for  not 

at  the  suit  of  A,  B.,  directed  to  [nam^  of  Commissioners\. 
Order  dated  day  of 
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Appz.  9.  No.  7. 

llos,7 11^  Of  Writ  of  Poasiasiov. 

[Heading  cu  m  Form  1.] 

Seal  a  writ  of  poaeceirion  directed  to  the  sheriif  of  to 

deliver  poflBession  to  il.  jB.  of 
Judgment  dated  day  of 


No.  8. 

Of  Wbtt  of  Deliysbt. 

[Heading  «u  in  Form  1.] 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of 
make  deliveiy  to  il.  ^.  of 


No.  9. 

Of  CoinaBaioK  of  Appbaisimint  and  Sals. 

18    .    [Here  pu$  the  letter  and  number.] 

In  the  High  Court  of  Justice. 
Probate,  Divorce  and  Admiialty  Division. 

Between  A.  B^  Plaintiff, 
and 
The  owners  of  the 
I,  A,  B.,  solicitor  for  the  [state  whether  plaintiff  or  efefcnctoiu],  praT 
a  commission  for  the  appraisement  and  sale  of  the  [da^  na'me  om^ 
nature  of  property^  which  was  decreed  by  the  Conrt  on  the 
day  of  ,  18    . 

Dated  the  day  of  ,  18    . 

[To  he  signed  by  the  eolicitor,  or  by  hit  clerk  for  him,] 


No.  10. 

Of  Writ  of  Attacbiont. 

[Heading  as  in  Form  1.] 

Seal  in  pnrsiianoe  of  order  dated  day  of 

an  attachment  directed  to  the  sheriff  of  against  C  2>. 

for  not  delivering  to  A,  B, 


No.  11. 

Of  Dibtbxnoas  aoaikst  Ex-Shibiff, 

[Heading  at  in  Form  1.] 

Seal  a  writ  of  distringas  nuper  vicecomitem  quod  veouiitioRi 
exponat,  directed  to  the  sheriff  of  ,  to  sell  the  goods  and 

of  ,  taken  under  a  writ  of  fieri  facias  in 

this  action  tested  the  day  of  >  18    . 

Dated  the  day  of  ,  18    . 

(Signed) 
(Address) 

Solicitor  for  the 
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No.  12.  Appz.  G. 

Parti. 


Vm.   12— 


Of  Ikquibt. 

[ffeading  a*  in  Form  1.]  16. 

Seal  a  writ  of  inquiry  divacied  to  the  sheriff  of  *     to 

assess  the  damages  in  this  action. 
Judgment  dated 

Dated  the  day  of  ,  18    . 

(i*iped) 
(Address) 

Solicitor  for  the 


No.  18. 

Or  CXBTIOBASI. 

[ffeading  at  in  Form  1.] 

Seal  in  porsoanoe  of  order  dated  a  writ  of  certiorari 

directed  to 
Dated  the  day  of  ,  18    . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  14. 

Of  Psohibition. 

18    .    [ffere  put  leUer  and  nwnher.] 

In  the  High  Court  of  Justice,  Ac 

Division. 
In  the  matter  of  a  certain  now  depending  in  the  Court 

Between  ,  Plaintiff, 

and 

,  Defendant. 
Seal  a  writ  of  prohibition  directed  to  the  judge  of  the  above- 
named  Court  and  to  the  above-named  plaintiff  to  prohibit  them  from 
further  proceeding  in  the  said  ,18 

Dated  the  day  of  ,  18    . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  15. 

Of  Maitdahus. 

[Heading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ  of  mandamus 

directed  to  ,  commanding  to 

returnable 

Dated  the  day  of  ,  18    . 

(Signed) 
(Address) 

Solicitor  for  the 
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Appx.  0  No.  16. 

H^g^  10 Of  Habsab  Cobpub  ad  TnmioASDUif. 

90.  [Heading  a$  in  Form  L] 

Seal  in  ponaaaoe  ol  order  dated  ,  a  writ  of  biba- 

ooipuB  ad  testificandom  directed  to  the  to  bn:. 

before 
Dated  the  day  of  ,18    . 

(Signed) 
(AddKSB) 

Solicitor  for  the 


No.  17. 

Of  Commission  to  EzAMmi  WmnBUiL 

[Heading  ai  in  Form  1.] 

Seal  in  pnnuanoe  of  order  dated  a  writ  ib  t-- 

nature  of  a  mandamus  or  oommiesion  to  examine  witneaws  dins^- 
to 
Dated  the  day  of  ,18    . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  18. 
Of  Commission  of  PABTinoir. 
[Heading  <u  t»  Form  1.] 
Seal  in  pursuance  of  order  dated  a  oommissko 

partition  directed  to  retuniable 

Dated  the  day  ,  18    . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  19. 

Of  Amended  Summons. 

[Heading  at  in  Form  1.] 

Amend  in  pursuance  of  order  [or  fiat]  dated  the  viit 

of  summons  in  this  action  by  [aet  out  amendmenU  when  re^vtraO- 
Dated  the  day  of  ,  18    . 

(Siffned) 
(Address) 

Solicitor  for  the 


No.  20. 

Of  Bsnswid  Summons. 

[Heading  <u  in  Form  1. 

Seal  in  pursuance  of  order  dated  ,  a  renewed  ^  ^ 

summons  m  this  action,  indorsed  as  follows 
Dated  the  day  of  ,  18    . 

(Simed) 
(Address) 

Solidtor  for  the 
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No.  21.  Appz.  0. 

Of  Subpoina.  w^^oJ* 

r^    ,  Hot.  21— 

[Heading  as  %n  Form  1.]  25. 

Seal  writ  of  subpoena  

on  behalf  of  the  directed  to 

returnable 
Dated  the  day  of  ,  18    . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  22. 

Entbt  of  Action  fob  Tbial. 

[Heading  cw  mi  Form  1.] 

Enter  this  action  for  trial 

Dated  the  day  of  ,  18 

(Siflned) 

(Address) 


No.  23. 

Entbt  of  Appeal. 

[Heading  as  in  Form  1.] 

Enter  this  appeal  from  the  order  [or  judgment]  of 
in  this  action,  dated  the  day  of  ,18 

Dated  the  day  of  ,  18    . 

(Sipned) 

(Address) 


No.  24. 

Entbt  fob  Aboumint  osniballt. 

[Heading  as  in  Form  1.] 

Set  down  for  argument  the 

Dated  the  day  of  ,  18 

(Siffned) 

(Address) 


No.  25. 

Entbt  of  Special  Case. 

[Heading  as  in  Form  1.] 

Set  down  the  dated  the  day  of 

18     ,  of  Mr.  the  referee  in  this 

for  hearing  as  a  special  case. 
Dated  the  day  of  ,  18    . 
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PartL 
Hot. 


Na  26. 

Mkmoiukdum  op  Sbbticb  op  NoncB  op  Judq] 

[Heading  at  t»  Form  1.] 

Enter  memorandnm  of  aendoe  of  notioe  of  judgiaeiit  made  a 
this  action,  and  dated  the  day  of  ,  IS 

on  the  undermentioned  persons,  vis : — 


Name  of  Party  MrTed. 


Date  of  Servioe. 


Dated  the 


day  ol  ,18 

(Signed) 
(Addiess) 


Search  for 


18 


No.  27. 

SlASCH. 

[Heading  at  in  Form  1.] 
.    Dated  the  day  of 

(Simed) 
(Address) 

Ag«Qt  for 

Solicitor  or 


No.  28. 

llf  BMOBAKDUM  OK  NonCB  OP  JUDOIONT. 

Take  notioe  that  from  the  time  of  the  service  of  thia  notice  jra 
[or,  at  the  cote  may  be,  the  infant  or  person  of  unsound  mind]  vill 
be  bound  by  the  proceedings  in  the  above  cause  in  the  same  maniKr 
as  if  you  [or  the  said  infant  or  person  of  unsound  mind]  had  b«e& 
originally  made  a  party  and  thi^  you  [or  the  said  infant  or  pexsno 
of  unsound  mind]  may,  on  entering  an  appearanoe  at  the  Centnl 
Office,  attend  the  proceedings  under  the  within  mentioned  Ju«)g- 
ment  [or  order]  and  that  you  [or  the  said  infant  or^  peraon  d 
unsound  mind]  may  within  one  month  after  the  service  ol  this 
notice  apply  to  the  Court  to  add  to  the  judgment  [or  order]. 
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APPENDIX  H.  App^jK- 


FORMS  OF  WRITS. 

Na  1. 

Writ  ov  Fibbi  Facias. 

18    .     [Here  put  the  letUer  and  nufnher], 

18    .    B.  Na    . 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  S.,  Plaintiff, 
and 
C,  2).,  Defendant. 

Victoria,  by  the  grace  of  God,  &c 
of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  gpreeting. 

We  command  you  that  of  the  goods  and  chattels  of  CD,  in  your 
bailiwick  you  cause  to  be  made  the  sum  of  £  and  also 

interest  thereon  at  the  rate  of  £  per  centum  per  annum 

from  the  day  of  *  which  said  sum  of 

money  and  interest  were  lately  before  us  in  our  High  Court  of 
Justice  in  a  certain  action  [or  certain  actions,  as  the  etue  may  ht\ 
wherein  A,  B.  is  plaintiff  and  C.  D,  defendant  [or  in  a  certain 
matter  there  depending  intituled  '*  In  the  matter  of  E,  F,**  a$  the 
COM  may  6e]  by  a  judgment  [cr  order,  as  Ha  case  may  he]  of  our  said 
Court,  bearing  date  the  day  of  ,  adjudged 

[or  oidered,  as  the  caee  may  &e]  to  be  paid  by  the  said  (7.  Jj.  to 
A,  B;  together  with  certain  costs  in  the  said  judgment  [or  order, 
at  the  ease  may  be]  mentioned,  and  which  costs  have  been  taxed  and 
allowed  by  one  of  the  taxing  officers  of  our  said  Court  at  the  sum 
of  £  as  appears  by  the  certificate  of  the  said  taxing 

officer,  dated  the  day  of  .    And  that  of 

the  goods  and  chattels  of  the  said  C,  D,  in  your  bailiwick  you 
further  cause  to  be  made  the  said  sum  of  £  [costs]  to- 

gether  with  interest  thereon  at  the  rate  of  £4  per  centum  per 
annum  from  the  day  of  ,*  and  that  you 

have  that  money  and  interest  before  us  in  our  said  Court  im- 
mediately after  the  execution  hereof  to  be  paid  to  the  said  A .  B. 
in  pursuance  of  the  said  judgment  [or  order,  as  the  case  may  be]. 
And  in  what  manner  you  shall  have  executed  this  our  writ  make 
i^pear  to  us  in  our  said  Court  immediately  after  the  execution 
thereof.    And  have  there  then  this  writ. 

Witness,  kc 


*  DsT  of  the  indgmmt  or  order,  or  day  on  which  money  directed  to  be  paid, 
or  day  from  wmch  interest  is  directed  l^  the  order  to  run,  ai  the  esse  may  be^ 
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4ppx.  H.  No.  2. 

^^•-  *•  *  Fieri  Faciab  ok  Ordib  tor  CkwiB. 

[JTeodwi^  <M  ui  /Vyrm  1.] 

Victorb^  by  the  grace  of  Ood,  Aa,  to  the  sheriff  of 
greeting :    We  oomnuuid  you,  that  of  the  goods  and  chattel  ef 
in  your   bailiwick  you  cause  to  be  mjMle  the  sum 
of  for  certain  costs  which  by  an  order  of  our  Hk^ 

Court  of  Justice  dated  the  day  of  1 1$    . 

were  ordered  to  be  paid  by  the  said  to 

and  which  have  been  taxed  and  allowed  at  the  said  sum,  and  mtereit 
on  the  said  sum  at  the  rate  of  £4  per  centum  per  annum  from  tiae 

day  of  >  18    ,  and  that  you  have  the 

said  sum  and  interest  before  us  in  our  said  Court  immediatelj  afts 
the  execution  hereof,  to  be  rendered  to  the  said  «     An:j 

in  what  manner,  &a    And  have  there  then  this  writ 

Witness,  ko. 
Levy  £  and  £  for  costs  of  execution,  &&, 

and  also  interest  on  £  at  £4  per  centum  per  anans 

from  the  day  of  1 18    ,  until  pajmest; 

besides  sheriff's  poundage,  officers'  fees,  costs  of  levying,  aad  all 
other  iQgal  incidental  expenses. 

This  writ  was  issued  by,  Ac.,  of  ,  agent  for 

of  ,  solicitor  for  the 

The  is  a  and  resides  at  ,  is 

your  bailiwick. 


No.  8. 

Writ  of  Elegit. 

[ffeading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  Ac. 

To  the  sheriff  of  greeting. 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  acti-v 
[or  certain  actions,  of  the  com  may  be]  there  depending,  Trherem  A.  B- 
is  plaintiff  and  C.  D.  defendant  [or  in  a  certain  matter  there  depend 
ing,  intituled,  "  In  the  matter  of  E.  F."  at  the  cote  may  ^3,  bj  ■ 
judgment  [or  order,  cu  the  eate  may  be^  of  our  said  Court  made'ia 
the  said  action  [or  matter,  as  the  case  may  he]^  and  bearing  date  iht 
day  of  ,  it  was  adjudged  [or  ordered,  c-j 

the  case  may  be]  that  C.  D.  should  pay  unto  A.  B.  the  sum  <i 
£  ,  together  with  interest  thereon  after  the   rate  ^i 

£  per  centum  per  annum  from  the  day  of 

,  together  also  with  certain  costs  as  in  the  said  jGik- 
ment  [or  order,  at  the  case  may  be]  mentioned,  and  which  oosta  fa*ve 
been  taxed  and  allowed  by  ,  one  of  the  taxing  officers  ct 

our  laid  Court,  at  the  sum  of  £  as  appears  by  the  cvsrd- 

ficate  of  the  said  taxing  officer,  dated  the  day  of 

And  afterwards  the  said  A,  B.  came  into  our  sud  Court,  and  accx-vd^ 
ing  to  the  statute  in  such  case  made  and  provided,  chose  to  be  ddi> 
vered  to  him  all  the  goods  and  chattels  of  the  said  C  />.  in  yotir 
bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  ^ 
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such  lAiids,  tenements,  rectoriee,  titheR,  rents,  and  hereditaments,  ^PP^-  ^• 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  '^**  ^t  ^* 
in  your  bailiwick  as  the  said  C,  />.,  or  any  one  in  trust  for  him,  was 
seised  or  possessed  of  on  the  day  of  in  the  year 

of  our  Lord  *  or  at  any  time  afterwards,  or  over  which 

the  said  C.  J),  on  the  said  day  of  or  at  any 

time  afterwards  had  any  disposing  power  which  he  might  without 
the  assent  of  any  other  person  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectiyely,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  imtil  the  said  two  several  sums  of 
£  and  £  ,  together  with  interest  upon  the 

said  sum  of  £  at  the  rate  of  £  per  centum 

per  annum  from  the  said  day  of  ,  and  on 

the  said  sum  of  £  (costs)  at  the  rate  of  £4  per  centum 

per  annum  from  the  day  of  shall  have  been 

levied.  Therefore  we  command  you  that  without  delay  you  cause 
to  be  delivered  to  the  said  A,  B,  by  a  reasonable  price  and  extent  all 
the  goods  and  chattels  of  the  said  (7.  2).  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands  and  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick 
as  the  said  C.  D.,  or  any  person  or  persons  in  trust  for  him, 
was  or  were  seised  or  possessed  of  on  the  said  day  of 

t  or  at  any  time  afterwards,  or  over  which  the  said 
0,  D,  on  the  said  day  of  ,t  or  at  any  time 

afterwards  had  any  disposing  power  which  he  might  without  the 
assent  of  any  other  person  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  ^.  J9.,  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  Ms  assigns  until  the  said  two 
several  sums  of  £  and  £  ,  together  with 

interest  as  aforesaid,  shall  have  been  levied.  And  in  what  manner 
you  shall  have  executed  this  our  writ  make  appear  to  us  in  our 
Court  aforesaid,  immediately  after  the  execution  thereof,  under  your 
seals,  and  the  seals  of  those  by  whose  oath  you  shall  make  the  said 
extent  and  appraisement.  And  have  there  then  this  writ. 
Witness,  &c. 


No.  4. 

WsiT  OF  Vknditioni  Exponas. 
[Heading  aa  in  Form  1.] 

Victoria,  by  the  grace  of  Grod,  &o. 

To  tbe  sherifif  of  greeting. 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods 

and  chattels  of  C.  J),  [here  recite  the  fieri  f  ado*  to  the  end].    And  on 

the  day  of  you  returned  to  us  in  the 

Division  of  our  High  Court  of  Justice  aforesaid,  that 

*  The  day  on  which  the  judgment  or  order  was  made. 
t  The  date  of  tbe  certificate  of  taxntion.    The  writ  must  be  so  moulded  as 
t  o  f olow  the  subetance  of  the  judgment  or  order. 
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Appz.  H.   by  viitne  of  the  said  writ  to  yoa  directed  yon  had  taken  goods  ead 
Hoe.  4 — 6.  chattels  of  the  said  C.  D.  to  the  value  of  the  money  and  interest 

aforesaid,  which  said  goods  and  chattels  remained  in  yoor  hacd^ 

misold  for  want  of  buyers.  Therefore,  we  being  desirous  that  the 
said  A,  B,  should  be  satisfied  his  money  and  interest  afoivsaid. 
command  you  that  you  expose  to  sale  and  sell,  or  caoae  to  be  edd. 
the  goods  and  chattels  of  the  said  C,  Z>.,  by  you  in  form  afatessi^ 
taken,  and  every  part  thereof,  for  the  best  prioe  that  can  be  gottca 
for  the  same,  and  have  the  money  arinng  from  such  sale  b^ore  m 
in  our  said  Court  of  Justice  immediately  after  the  execution  hereof. 
to  be  paid  to  the  said  A.  £,  And  have  there  then  this  writ. 
Witness,  &c.  . 

No.  6- 

Wbit  of  Fiibi  Faoiab  di  Bonis  Eoolbsiasticib. 

[ffeading  a$  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &a    To  the  Right  Reverend  Father 
in  God  [Johi\  by  Divine  permission  Lord  Bishop  of  , 

greeting :  We  command  you,  that  of  the  ecclesiastical  goods  of  C  D^ 
clerk  in  your  diocese,  you  cause  to  be  made  L  whoA 

lately  before  us  in  our  High  Court  of  Justice  in  a  oertmin  actias 
[or  certain  actions,  <u  the  otue  may  be]  wherein  A.  B,  is  pl&intiff  aad 
C.  D.  Is  defendant  [or  in  a  certain  matter  there  depending;  intituW 
"  In  the  matter  of  £.  F,,  as  the  com  may  6f],  by  a  jud^rment  [or 
order,  as  the  ooss  may  he]  of  our  ssid  Court,  bearing  date  the 
day  of  ,  was  adjudged  \pr  ordered,  as  the  came  m»y  be] 

to  be  paid  by  the  said  C.  D.  to  the  said  A,  B^  together  with  interwl 
on  the  said  sum  of  L  at  the  rate  of  I.  per 

centum  per  annum,  from  the  day  of  ,  and 

have  that  money,  together  with  such  interest  as  aforesaid,  before  w 
in  our  said  Court  immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  A.  8.,  for  that  our  sheriff  of  re- 

turned to  us  in  our  said  Court  on  [or  "at  a  day  nov 

past  *']  that  the  said  C.  D.  had  not  any  goods  or  chattels  or  any  lay 
fee  in  hft  bailiwick  whereof  he  could  cause  to  be  made  the  said 
L  and  interest  aforesaid  or  any  part  thereof,  and  that 
the  said  (7.  Z>.  was  a  beneficed  derk  (to  wit)  rector  of  rectory  [er 
vicar  of  the  vicarage]  and  parish  church  of  ,  in  the  ssid 

sheriff's  county,  and  witlun  your  diocese  [at  in  the  return}.  And  in 
what  manner,  Ac.    And  have  you  there  then  this  writ 

Witness,  &c. 

No.  6. 
Wbtt  or  Fiibi  Facias  to>thk  Abcrbishop  di  Boms  Ecclebub- 

TICI8  DUBINO  TBI  VACAKCT  OF  A  BiaBOP'S  SlB. 

Yictoria,  by  the  grace  of  God,*i^c.  To  the  Right  Reverend 
Father  in  God  [John]  by  Divine  Providence  Lord  Archbishop  of 
Csnterbury,  Primate  of  sll  England  and  Metropolitan,  gx>eeting: 
We  command  you,  that  of  the  ecdesiastical  goods  of  C.  /).,  derk  in 
the  diocese  of  .  which  is  within  the  province  of  Canter* 

bury,  as  ordinary  of  that  church,  the  episcopal  see  of 
now  being  vacant,  you  cause  to  be  made  [&c.,  eonduie  om  in  tk€ 
preeedingform]. 
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No.  7.  Appx.  H. 

WbIT  of  SBQaBSTRABI  FaOIAS  DB  BoVtS  EOCLXSIABTIOI8.  * 

[ffeading  a$  in  Form  1.] 

ViotoriAi  by  the  grace  of  Gkxl,  &c.     To  the  Bight  Reverend 
Father  in  God  [John]  by  Divine  permiamon  Lord  Bishop  of  , 

greeting  :  Whereae  we  lately  commanded  our  sheriff  of 
that  he  should  omit  not  by  reason  of  any  liberty  of  his  county,  bnt 
that  he  should  enter  the  same,  and  cause  [to  be  made,  ^  after  the 
return  to  a  fieri  /<tcuu,  or  delivered,  if  after  the  return  to  an  deffit, 
<(:&,  and  in  either  eate  recite  the  former  torit].  And  whereupon  our 
said  sheriff  of  on  [or  "at  a  day  past'*] 

returned  to  us  in  the  Division  of  our  said  Court  of 

Justice,  that  the  said  C.  D»  was  a  beneficed  derk  ;  that  Is  to  say, 
rector  of  the  rectory  [or  vicar  of  the  vicarage]  and  parish  church  of 
,  in  the  county  of  ,  and  within  your 

diocese,  and  t^at  he  had  not  any  goods  or  chattels,  or  any  lay  fee  in 
his  bailiwick  [here  foUow  the  wome  of  the  theriff^e  retuTn\  There- 
fore, we  command  you  that  you  enter  into  the  said  rectory  [or 
vicarage]  and  parish  church  of  ,  and  take  and  sequester 

the  same  into  your  possession,  and  that  you  hold  the  same  in  your 
possession  until  you  shall  have  levied  the  said  2.  and  in- 

terest aforesaid,  of  the  rents,  tithes,  rent-charges  in  Heu  of  tithes, 
oblations,  obventions,  fruits,  issues,  and  profits  thereof,  and  other 
ecclesiastical  goods  in  your  dioceee  of  and  belonging  to  the  said 
rectory  [or  vicarage]  and  parish  church  of  ,  and  to  the 

said  O,  D.  as  rector  [or  vicar]  thereof,  to  be  rendered  to  the  said 
A .  B,t  and  in  what  manner,  &c.    And  have  you  there  then  this  writ. 

Witness,  &c. 

No.  8. 

Writ  or  Possession. 

[Htading  at  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.    To  the  sheriff  of  , 

greeting :  Whereas  lately  in  our  High  Court  of  Justice,  by  a  judg- 
ment of  the  Division  of  the  same  Court  [A,  i,  re- 
-covered] or  [E.  F,  was  ordered  to  deliver  to  A.  B.]  possession  of  all 
that  with  the  appurtenances  in  your  bailiwick  :  There- 
fore, we  command  you  that  you  omit  not  by  reason  of  any  liberty  of 
your  county,  but  that  you  enter  the  same,  and  without  delay  you 
cause  the  said  A.  B,  to  have  possession  of  the  said  land  and  premises 
with  the  appurtenances.    And  in  what  manner,  &o. 

And  have  you  there  then  this  writ. 

Witness,  &c. 

No.  9. 

Wbit  of  Possession  in  Admibaltt  Action. 

18    .    [If ere  put  the  letter  and  nufn^r,] 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 

Between  A»  B^  plaintiff, 

and 
The  owners  of  the 
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AppX.  H.       Victoria,  by  the  grace  of  god,  kc.    To  the  Marsha]  of  the  Pm- 

Not.  9 —   bate,  Divorce  and  Admiralty  Division  of  the  High  Court  csf  Justice, 

11.         and  to  all  and  singular  his  substitutes,  greeting.     WhereAs  in  sa 

action  of  possession  oommenced  in  our  said  High  Cknirt  od  bdiilf 

of  against  the  or  vessel  ctdled  the  , 

her  tackle,  apparel,  and  furniture,  [and  against  inter- 

vening,] the  judge  has  ordered  possession  of  the  said 
or  vessel  to  be  delivered  up  to  the  said  or  to  his  lavf il 

attorney  for  his  use.  We  therefore  hereby  oommand  you  to  relesse 
the  said  vessel,  her  tackle,  apparel,  and  furniture,  from  the  mrrest 
made  by  virtue  of  our  warrant  in  that  behalf,  and  to  deliver  poi- 
session  thereof  to  the  said  ,  or  to  bis  lawful  attoiaej 

for  his  use. 

Witness,  && 
Writ  of  possession. 
Taken  out  by  .  (SeaL) 


No.  10. 

Writ  op  Deuvsbt. 

[Headififf  as  in  Form  1.] 

Viotoria,  by  the  grace  of  GUkI,  &c.  To  the  sheriff  of 
greeting :  We  command  you,  that  without  delay  you  cause  tbe  f oU'^- 
ing  chattels,  that  is  to  say  [here  enumetute  the  chaUdM  recovered  b^  li:? 
judgfMnt  or  order  for  the  return  of  which  execution  ha*  been  ordered  k 
iuue],  to  be  returned  to  ^.  B.,  which  the  said  A,  B.  lately  in  o-ji 
High  Court  of  Justice  recovenKl  against  C.  J),  [or  C.  D.  was  order6J 
to  deliver  to  the  said  A»  B,]  in  an  action  in  the  £>iTidc? 

of  our  said  Court.*  And  we  further  oommand  you,  that  if  tbe  s»i-i 
chattels  cannot  be  found  in  your  bailiwick,  you  distradii  the  »ai^ 
C,  D.  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that  neitt.* 
the  said  C.  D.  nor  any  one  fur  him  do  lay  hands  on  the  same  u£c: 
the  said  C.  D,  render  to  the  said  A.  B,  the  said  chattels.i- 

And  in  what  manner,  ftc. 

And  have  you  there  then  this  writ. 

Witness,  io. 


Noll. 

The  likey  hui  ingtead  of  a  diMtrest  untU  the  chattd  is  retumedf 

ing  the  Sheriff  to  levy  on  dtfendant^t  good*  the  ataetaed  val-ue  <^  ^ 

[Proceed  a*  in  the  preceding  form  untU  the*,  and  then  thus .-]  Ai^ 
we  further  command  you,  that  if  the  said  chattels  cannot  be  fioos^ 
in  your  bailiwick,  of  the  goods  and  chattels  of  the  said  C  Z>.  in  yi^cr 
bailiwick  you  cause  to  £  [the  eueeBsed  rati-: 

of  the  chaUd*],^    And  in  what  manner,  &c. 

And  have  you  there  then  this  writ. 

Witness,  &c. 

[If  in  either  of  Ike  preceding  form*  it  i*  wiehed  to  inefude  doiwpe 
coet*f  and  interest,  proceed  to  IA«  t  ani2  continue  thus  .*] 

And  we  further  oommand  you  that  of  the  goods  and  dhatte!>  i 
the  said  (7.  D.  in  your  bailiwick,  you  cause  to  be  made  the  sum  d 
fi  [damage*\    And  also  interest  thereon  at  the  rate  ^ 
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£4  per  oenttmi  per  annum,  from  the  day  of  ,  AppZ.  H. 

which  said  ram  of  money  and  interest  were  in  the  said  action  by  the  Vol*  ^^ — 
judgment  therein  [or  by  order  dated  the  day  of  ,        ^^* 

adjudged  [or  ordered]  to  be  paid  by  the  said  C.  D»  to  A,  A  together  

with  Certain  ooets  in  the  said  judgment  [or  order]  mentioned,  and 
which  oosts  have  been  taxed  and  allowed  by  one  of  the  taxing  officers 
of  our  said  Court  at  the  sum  of  £  i  as  appears  by  the 

certificate  of  the  said  taxing  officer  dated  the  day  of 

And  that  of  the  goods  and  chattels  of  the  said 
C.  2>.  in  your  bailiwick  you  further  cause  to  be  made  the  said  sum 
of  £  [costs],  together  with  interest  thereon  at  the  rate  of 

£4  per  centum  per  annum  from  the  day  of  , 

and  that  you  nave  that  money  and  interest  before  us  in  our  said 
Court  immediately  after  the  execution  hereof  to  be  paid  to  the  said 
A,  £,  in  pursuance  of  the  said  judgment  [or  order]. 

And  in  what  manner,  Ac. 

And  have  you  there  this  writ 

Witness,  ftc. 

No.  12. 

WSIT  OF  ATTACHMKZrr. 
[Heading  <u  in  Form  1.] 

Victoria^  by  the  grace  of  God,  &c.    To  the  sheriff  of  , 

greeting. 

We  command  you  to  attach  C  2>.  so  as  to  have  him  before  us  in 
the  Division  of  our  High  Court  of  Justice  wheresoever 

the  said  Court  shall  then  be,  there  to  answer  to  us,  as  well  touching 
a  contempt  which  h.e  it  is  alleged  hath  committed  against  us,  as 
also  such  other  mattent  as  shall  be  then  and  there  laid  to  his  charge, 
and  further  to  perfonn  and  abide  such  order  as  our  said  Court 
shall  make  in  this  behalf,  and  hereof  fail  not,  and  bring  this  writ 
with  you. 

Witness,  kc 


No.  13. 

Writ  of  Sxqukstratiok. 

[Heading  a§  in  Form  1«] 

Victoria,  by  the  grace  of  God,  &c.  To  [namet  ofnotUn  than  four 
Commiuioner$\  greeting. 

Whereas  lately  in  the  Division  of  our  High  Court  of 

Justice  in  a  certain  action  there  depending,  wherein  A,  B,  is  plaintiff 
and  C.  D.  and  others  are  defendants  [or,  in  a  certain  matter  there 
depending,  intituled  "In  the  matter  of  B»  F.,**  at  the  ea§e  may 
6e],  by  a  judgment  [or  order,  as  the  cote  may  he]  of  our  said 
Court  made  in  the  same  action  [or  matter],  and  bearing  date 
the  day  of  ,  18    ,  it  was  ordered 

that  the  said  C.  D.  should  pay  into  Court  to  the  credit  of  the  said 
action  the  sum  of  £  ,  [or  as  the  case  may  be].    Know  ye, 

therefore,  that  we,  in  confidence  of  your  prudence  and  fidelity,  have 
given,  and  by  these  presents  do  give  to  you,  or  any  three  or  two 
uf  you,  full  power  and  authority  to  enter  upon  all  the  messuages, 
lands,  tenements,  and  real  estate  whatsoever  of  the  said  (7.  i>.,  and 
to  collect,  receive,  and  sequester  into  your  hands  not  only  all  the 
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AppZ.  B.   rests  and  profits  of  his  said  messna^^,  lands,  tenementiK,  and  r^ 

Nos.  18,     estate,  bat  also  all  his  goods,  chattels,  and  personal  eKtatfea  wlut- 

14         soever  ;  and  therefore  we  command  yoa.  any  three  or  two  of  yL-c 

-       that  yoa  do  at  certain  proper  and  convenient  days  and  hoon,  -p 

to  and  enter  npon  all  the  messuages,  lands,  tenements^  and  rc^ 

estates  of  the  said  C.  D.,  and  that  yon  do  collect,  take,  and  gtf 

into  your  hands  not  only  the  rents  and  profits  cf   hia  said  real 

ertate,  but  also  all  his  goods,  chattels,  and  personal  eatskie,  aini 

detain  and  keep  the  same  under  sequestration  in  your  bands  nsti: 

the  said  C,  />.  sball  [pay  into  Court  to  the  credit  of  the  mtdd  adk« 

the  som  of  £  ^  or  at  the  aue  maif  dc,]  dear  his  oontempl 

and  our  said  Court  make  other  order  to  the  oontraiy. 

Witness,  &c. 


•  "the 
amount  of, 
or"pwtof.' 

t  "judg. 
ment"  or 
"order." 

t  "ad- 
judged" or 
"  ordered." 


No.  14. 
DlBTBHTGAB  AGAINST  EX-SHXBIFF. 

[Heading  at  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c,  to  the  sheriff  of 
greeting. 

We  command  you  that  you  distrain  late  sheriff  C' 

your  county  aforesaid  by  all  his  lands  and  chattels  in  your  baiii- 
wick,  so  that  neither  he  nor  anyone  by  him  do  lay  hands  on  tt? 
same  until  you  shall  have  another  command  from  us  in  tha: 
behalf,  and  that  you  answer  to  us  for  the  issues  of  the  sssk. 
BO   that  the  said  expose  for  sale  and  sell  or 

cause  to  be  sold  for  the  best  price  that  can  be  gotten  for  the 
same,  those  goods  and  chattels  which  were  of 
in  your  bailiwick,  to  the  value  of  £  ,  * 

the  sum  of  £  which  lately  before  us  in  our  High  Court  <^ 

Justice  in  a  certain  action  wherein  ,  plaintiff,  sd^ 

,  defendant,  ,  by  a  t  of  ocr 

said  Court)  bearing  date  the  day  of  .was; 

to  be  paid  by  the  said  to  the  »aid 

f  and  of  the  sum  of  £  ,  the  amount  at  wfaicfe 

the  costs  in  the  said  t  mentioned  have  been  taxed  and 

allowed,  and  of  interest  on  the  said  sum  of  £  ,  at  the  rate 

of  £4  per  centum  per  annum  from  the  day  of  , 

and  on  the  said  sum  of  £  ,  at  the  same  rate  from  tbt 

day  of  ,  which  goods  and  **hattfjB  be 

lately  took  by  virtue  of  our  writ,  and  which  remain  in  his  hands  for 
want  of  buyers,  as  the  said  late  sheriff  hath  lately  returned  to  us  is 
our  said  Court  And  have  the  money  arising  from  such  sale  before 
us  in  our  said  Court  immediately  after  the  execution  hereof,  to  be 
paid  to  the  said  .    And  have  there  then  thb  writ 

Witness,  &a 

This  writ  was  issued  by,  ftc 

The  defendant  is  a 
in  your  baiUwick. 


,  and  resides  at 
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N(j.  15.  tP'";?' 

Hoi.  15, 
FiKU  Facias  oir  Judomkmt  Rbmovkd  vbom  Lobd  Mayor's  Coubt.        16. 

[Heading  at  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  the  sheriff  of  , 

greetiDg; 

Whereas  by  the  jodgment  of  the  Lord  Majror's  Court,  London,  it 
has  been  adjudged  that  the  said  recover  against  the 

said  the  sum  of  £  [ddtt  and  eotU]. 

And  whereas  this  judgment  has  been  removed  into  our  High 
Court  of  Justice,  and  nas  become  of  the  same  effect  as  a  judgment 
recovered  in  that  Court : 

And  whereas  the  costs  attendant  on  the  removal  of  the  said  judg- 
ment were  on  the  [day  of  removal]  day  of  ,  18  , 
taxed  and  allowed  at  £                       [eotU  of  remoraJC], 

Therefore  we  command  you,  that  of  the  goods  and  chattels  of  the 
said  in  your  bailiwick,  you  cause  to  be  made  the  said 

sums  of  £  and  £  ,  with  interest  thereon  at 

the  rate  of  £4  per  centum  per  annum  from  the  said 
day  of  f  18     ,  and  that  you  have  that  money  and 

interest  before  us  in  our  said  Court  immediately  after  the  execution 
hereof,  to  be  xendered  to  the  said  .    And  in  what 

manner,  ftc.    And  have  tiien  there  this  writ. 

Witness,  ftc. 

Levy  £  ,  and  £  for  oosts  of  execution, 

and  also  interest  on  £  at  £i  per  centum  per  annum, 

from  the  day  of  ,  18     ,  until  payment ; 

besides  sheriff's  poundage,  officers'  fees,  costs  of  levying,  and  all  other 
legal  incidental  expenses. 

This  writ  was  issued  by,  &o. 

The  defendant  is  a  ,  and  resides  at  , 

in  your  bailiwick. 


No.  16. 

Commission  of  Affraibememt  and  Salb. 

[ffeading  <u  in  Form  9.] 

Victoria,  by  the  grace  of  God,  &c.  To  the  Marshal  of  the  Probate, 
Divorce,  and  Admiralty  Division  of  our  said  High  Court,  and  to  all 
and  BJngnlar  his  subsUtutas,  greeting.    Whereas  In  an  action  of 

,  commenced  in  our  said  High  Court  on  behalf  of 
against  fand  against 

intervening],  the  judge  has  ordered  the  said  to  be  ap- 

praised and  sold.  We  therefore  hereby  authorise  and  command  you 
to  reduce  into  writing  an  inventory  of  the  said  ,  and 

having  chosen  one  or  more  experienced  person  or  persons,  to  swear 
him  or  them  to  appraise  the  same  according  to  the  true  value 
thereof,  and  upon  a  certificate  of  such  value  having  been  reduced 
into  writing  to  cause  the  said  to  be  sold  by  public 

auction  for  the  highest  price,  not  under  the  appraised  value  thereof, 
that  can  be  obtained  for  the  same.    And  we  further  command  you, 
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Appz.  H.   immediAtely  npon  the  aale  beiog  completed,  to  pay  the  prooeedi 

Ho.  16.      arising  therefrom  into  the  Regbtry  of  the  said  Dividon,  and  to  file 

the  certificate  of  appraisement  signed  by  you  and  the  appraiser  or 

appraisers,  and  an  account  of  the  sale  signed  by  you,  to^^ther  with 

thu  commission. 

Witness,  &a 

(Seal) 
Commission  of  Appraisement  and  Sale. 

Tsken  out  by 


App«.  J.  APPENDIX  J. 

Hoi.  1,  2. 


FORMS  OF  SXJBP(£NA,  kc 
No.  1. 

SUBPONA  AO  TE8TinOAin>UH  (GXNKRAL  FOBM ). 

18    .    [Here  put  ike  leUer  and  tmmber.] 

In  the  High  Court  of  Justice. 

Division. 

Between  ,  Plaintiff, 

and 

,  Defendant. 
Victoria,  by  the  grace  of  God,  &c.,  to  [the  nameM  of  three  witnemt 
may  he  inserted]  greeting :  We  command  you  to  attend  before 
at  on  day,  the  day  of  , 

18    ,  at  the  hour  of  in  the  noon,  and  so  from  day  to 

day  until  the  above  cause  is  txied,  to  give  evidence  on  behalf  of  the 
plaintiff  [or  defendant]. 
Witness,  &c 


Na2. 

Habeas  Cobpub  ad  Testificandum. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c,  to  the  [keeper  of  our  prison 
at] 

We  command  you  that  you  bring  ,  who  it  is  said  is 

detained  in  our  prison  under  your  custody  ,  before 

at  on  day,  the  day  of  , 

at  the  hour  of  in  the  noon,  and  so  from  day  to 

day  until  the  above  action  is  tried,  to  give  evidence  on  behalf  of  the 

.     And  that  immediately  after  the  said 
shall  have  so  given  his  evidence  you  safely  conduct  him  to  the  prison 
from  which  he  shall  have  been  brought. 

Witness,  Ac. 

This  writ  was  inued,  &a 
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Na  8.  Appx.  J. 

IfflM.  ft      B 

SuBPONA  Duois  TiODM  (Gbnibal  Fobm). '_ 

[ffeading  oi  in  Form  1.] 

Victoria,  by  the  grace  of  Qod,  kc,  to  [the  namei  of  three  wUneseee 
may  be  ineerted]  greetiug:  We  command  you  to  attend  before 
at  on  day,  the  day 

of  ,  18    ,  at  the  hour  of  in  the  noon, 

and  80  from  day  to  day  until  the  above  cause  is  tried,  to  give  evi- 
dence on  behalf  of  the  ,  and  also  to  hring  with  you  and 
produce  at  the  time  and  place  aforesaid  [epecify  doeumente  to  be 
produced]. 

Witness,  &c.         

No.  4. 

SUBF(ENA  AD  TSSTHICANDUH  AT  ABSIZES. 

[Heading  <u  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c,  to  [the  names  of  three  mtnestes 
may  be  inserted]  greeting :  We  command  you  to  attend  before  our 
justices  assigned  to  take  the  assizes  in  and  for  the  county  of  , 

to  be  holden  at  on  day,  the  day 

of  » 18    ,  at  the  hour  of  in  the  noon, 

and  so  from  day  to  day  during  the  said  assizes  until  the  above  cause 
is  tried,  to  give  evidence  on  behalf  of  the 

l^tness,  &a        

No.  6. 

SUBPODTA  DUOBS  TEOUM  AT  ASSIZEB. 
[Heading  at  in  Form  1.] 

Victorih,  by  the  grace  of  God,  &c.,  to  [the  names  of  three  witnesses 
may  be  inserted]  greeting:  We  command  you  to  attend  before  our 
justices  assigned  to  take  the  assizes  in  and  for  the  coimty  of  , 

to  be  holden  at  on  day,  the  day 

of  ,  18    ,  at  the  hour  of  in  the  noon, 

and  so  from  day  to  day  during  the  said  assizes,  until  the  above  cause 
is  tried,  to  give  evidence  on  behalf  of  the  ,  and  also  to 

bring  with  you  and  produce  at  the  time  and  place  aforesaid  [specify 
documents  to  be  produced] 

Witness,  &o.        

No.  6. 

SUBPOSKA  AD  TXSTiriCAKDUM  AT  Simi^as  OF  HlOH  COUBT. 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  ftc,  to  [the  names  of  three  teitnesses 
may  be  inserted]  greeting :  We  command  you  to  attend  at  the 
sittings  of  the  Division  of  our  High  Court  of  Justice, 

for  to  be  holden  at  on  day 

the  day  of  i  18    ,  at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  during  the  said 

sittings,  until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of 
the 

Witness,  &c 
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Appx.  J.  No.  7. 

Vim.  t    ft 

8uBF(BHA  Ducn  Tkum  At  SnrnrGs  of  Hioh  Coun. 

[Beading  ai  in  Form  1.] 

Victorim,  by  the  gnoe  of  God,  fto.,  to  [the  name$  of  ikree  witnaan 
may  be  interted].    We  command  yon  to  attend  at  the  sttttnga  of  the 

Diviaion  of  our  High  Court  of  Justice  for 
to  be  holden  at  on  day  the 

day  of  ,  18    ,  at  the  hour  of  o'clock  fai  thf 

noon,  and  so  from  day  to  day  until  the  abore  enx 
is  tried,  to  give  evidence  on  behalf  of  tbe  and  also  tn 

bring  with  you  and  produce  at  the  time  and  plaoe  ■fnmnaid  [itpe^f 
documenti  to  he  produced]. 

Witness,  &c 


No.  8. 
Writ  or  Ihquirt  roB  AjBsnsHKNT  of  Damaqbs. 
[Heading  ai  in  Form  1.] 

Victoria,  by  the  grace  of  Gk)d,  Ao.,  to  the  sheriff  of 
greeting. 

Whereas  it  has  been  adjudged  that  the  plaintiff  recover  ngaiiat 
the  defendent  damages  to  be  assessed. 

Therefore  we  command  you,  that  by  the  oaths  of  twehre  good  sad 
lawful  men  of  your  bailiwick  you  inquire  what  damages  the  pUiatif 
is  entitled  to  reooyer  under  the  said  judgment,  and  th&t  forthwitk 
thereafter  you  send  the  inquisition  whidb  you  shall  take  therevqxs 
to  our  said  Court,  under  your  seal  and  the  seals  of  those  by  whose 
oaths  you  take  the  inquisition,  together  with  this  writ. 

WitoesB,  &0. 

This  writ  was  issued  by,  kc 

The  defendant    is  a  , 

and  reside    at  , 

in  your  bailiwick. 


No.  9. 

CumOBABI  TO  COUNTT  ConTT. 

[Heading  a$  in  Form  1.] 

Victoria,  by  the  grace  of  Grod,  fte.,  to  the  judge  of  the  Cooxitj 
Court  holden  at  ,  greeting. 

We,  willing  for  certain  causes  to  be  certified  of  a  plaint  levied  is 
our  Court  berore  you  against  at  the  suit  of 

command  you  that  you  send  to  us  forthwith  in  the 
Division  of  our  High  Court  of  Justice  the  said  plaint  wHh  all  thisgi 
touching  the  same,  as  fully  and  entirely  as  the  same  remaia  in  oor 
said  Court  before  you,  by  whatsoever  names  the  parties  may  be 
called  therein,  together  with  this  writ,  that  we  may  further  csw* 
to  be  done  thereupon  what  of  right  we  shall  see  fit  to  be  done. 

Witness,  &c 

This  writ  was  issued  by,  ftc 
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No.  10.  APFX.  J. 

ClBTIORABI  (GeKVRAL).  1,2 

[ffeading  cu  in  Form  1.]  . 

Victoria,  by  the  gnoe  of  Gkxl,  &c,  to  the  , 

greeting. 

We,  willing  for  oertain  oaiises  to  be  certified  of  i 

command  yon  that  you  send  to  us  in  our  High  Court  of  Juttioe  on 
the  day  of  the  aforesaid,  with  all  things 

touching  the  same,  as  fully  and  entirely  as  they  remain  in  , 

together  with  this  writ,  that  we  may  further  cause  to  be  done  there- 
upon  what  of  right  we  shall  see  fit  to  be  done. 

Witness,  9cc. 

This  writ  was  issued  by,  &c. 


No.  11. 

PROHIBITION. 

[Heading  a$  in  Farm  1,] 

Victoria,  by  the  grace  of  Grod.  ^,  to  the  [judge  of  the  County 
Court  holden  at]  and  to  [name  of  pLaifUiiJf'\  of  , 

greeting. 

Whereas  we  haye  been  given  to  understand  that  you  the  said 
hare  [entered  a  plaint  against]  CD.  in  the  said  Court, 
and  that  the  said  Court  has  no  jurisdiction  in  the  said  [cause]  qr  to 
hear  and  determine  the  said  [plaint]  by  reason  that  [ttatefaeU  ih4»B' 
ing  toant  of  juritdiction']. 

We  therefore  hereby  prohibit  you  from  further  proceeding  in  the 
said  [action]  in  the  said  Court 

Witness,  &c. 

This  writ  was  issued  by,  &o. 


No.  12. 
Maitdaxub. 

Victoria,  by  the  grace  of  God,  ko,  to  of 

greeting. 

Whereas  by  [here  recite  Act  of  FarUament  or  Charter  if  the  act 
required  to  be  done  is  founded  on  either  one  or  the  other,]  And  whereas 
we  have  been  given  to  undeistand  and  be  informed  in  the  Queen's 
Bench  Divisico  of  our  High  Court  of  Justice  before  ua  that  [tnsci^ 
neeeatary  inducement  and  averments^  And  you  the  said 
were  then  and  there  required  by  [ineert  demandl  but  that  yoa  the  said 
well  knowing  the  premises,  but  not  regardinif  your 
duty  in  that  behalf,  then  and  there  wholly  neglected  aiA  refuted  to 
[ineert  refufot]  nor  have  you  or  any  of  you  at  a^y  time  sisce 
,  in  contempt  of  us  and  to  the  great  damage  and 
grievance  of  as  we  have  been  informed  from  their  com* 

plaint  made  to  us.  Whereupon  we  being  willing  that  due  and 
speedy  justice  should  be  done  in  the  premises  as  it  is  reasonable,  do 
command  you  the  said  and  evexy  of  yon  fawXy  en- 

joining you  that  you  [intert  eommand]  or  that  yon  show  us  cause  to 
the  contrary  thereof,  lest  by  your  default  the  iMie  oomplAkut  ^old 
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Appz.  7.    be  repeated  to  us  and  how  jon  shall  have  executed  tliis  ocr  v^ 
Hoi.  18,    make  known  to  us  in  our  said  Court  forthwith  then  retexsiag  t  z 
14.         this  our  said  writ,  and  this  you  are  not  to  omit. 

_   Witness,  Johk  Ddkb,  Babov  CoiXRXDOt,  the  daj  d 

,  in  the  year  of  our  ragn. 

By  the  Court, 
(Signed)  Coccbc2S> 

No.  13. 

CouifTBsioir  TO  ExAiiDni  Wmnnsxs. 

Iffeading  om  in  Form  1.] 

Victoria,  by  the  grace  of  God,  Ac,  to  of 

and  of  Commissionen  named  by  and  - 

behalf  of  the  and  to  of  c 

of  Commissioners  named  by  and  ^ 

behalf  of  the  greeting:    Know  ye  that  ve  in  ct 

fidenoe  of  your  prudence  and  fiddHty  have  appointed  yon  s&i  i:- 
these  presents  give  you  power  and  authority  to  examine  on  ist^ 
rogatories  and  vivA  voce  as   hereinafter  mentioned  wttneAsr  ^ 
behalf  of   the    said  and  respeetiv^j  * 

before  you  or  any  two  of  you,  so  that  one  Ooasr 
pioner  only  on  each  side  be  present  and  act  at  the  ezaminaikke.- 
And  we  oonmiand  you  as  follows : 

1.  Botii  the  said  and  the  sud  shall  V^ 
at  liberty  to  examine  on  interrogatories  and  viv&  voce  on  the  rab^'^' 
matter  thereof  or  arising  out  of  the  answers  thereto  sadi  wita^s^ 
as  shall  be  produced  on  their  behalf  with  liberty  to  the  other  pttr. 
to  cross-examine  the  said  witnesses  on  cross-interrogatories  and  ^r^ 
voce,  the  party  producing  any  witness  for  examinatioa  beia^  &* 
liberty  to  re-examine  him  vivft  voce ;  and  all  such  additional  xi^* 
voce  questions,  whether  on  examination,  cross-examiTiatioB,  :•* 
re-examination,  shall  be  reduced  into  writing,  and  with  the  anstKT 
thereto  shall  be  returned  with  the  said  Conimission- 

2.  Not  less  than  days  before  the  examination  of  s^; 
witness  on  behalf  of  either  of  the  said  parties,  notice  in  writis^ 
si^ed  by  any  one  of  you,  the  Commissioners  of  the  party  on  wh-* 
behalf  the  witness  is  to  be  examined,  and  stating  the  time  and  piai^ 
of  the  intended  examination  and  the  names  of  the  witnesBee  tv  I 
examined,  shall  be  given  to  the  CommissionerB  of  the  other  party  i.\ 
delivering  the  notice  to  them,  or  by  leaving  it  at  their  usnal  place  << 
abode  orbusiness,  and  if  the Conmussioners  or Commisaioner  of  tb^ 
party  neglect  to  attend  pursuant  to  the  notice,  then  one  of  you,  i^ 
Commissionen  of  the  party  on  whose  behalf  the  notice  is  given,  ^^ 
be  at  liberty  to  proceed  witii  and  take  the  examination  of  the  witaes^ 
or  witnesses  ex  parte,  and  adjourn  any  meeting  or  meetings,  or  de- 
tinue the  same  from  day  to  day  until  all  the  witnesses  int^ided  i 
be  examined  by  virtue  of  the  notice  have  been  examined,  witboiS 
giving  any  further  or  other  notice  of  the  subsequent  meeting  '^ 
meetings. 

8.  In  the  event  of  any  witness  on  his  examination,  eroas-exasii- 
nation,  or  re-examination  producing  any  book,  document,  letter. 
paper,  or  writing,  and  refuidng  for  good  cause  to  be  stated  in  ^ 
deposition  to  part  with  ^e  or^nal  thereof,  then  a  copy  thereof,  or 
extract  therefrom,  ootified  by  the  Commiadonen  or  Commissiocf; 
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present  and  acting  to  be  a  tme  and  correct  copy  or  extract  shall  be    Appx.  J. 
annexed  to  to  the  witnesses'  deposition.  Ho.  18. 

4.  Esch  witness  to  be  examined  under  this  Commission  shall  be 

examined  on  oath,  affirmation,  or  otherwise  in  accordance  with  his 

religion  by  or  before  the  Commissioners  or  Commissioner  present 
at  tile  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand  the 
English  luignage  (the  interrogatories,  cross-interrogatories,  and 
vivi  voce  questions,  if  any,  being  previously  translated  into  the 
language  with  which  he  or  they  is  or  are  oonrersant),  then  the 
examination  shall  be  taken  in  English  through  the  medium  of  an 
interpreter  or  interpreters  to  be  nominated  hj  the  Commissioners  or 
Commissioner  present  at  the  examination,  and  to  be  previously 
sworn  according  to  his  or  their  several  religions,  by  or  before  the 
said  Commissioners  or  Commissioner  truly  to  interpret  the  ques- 
tions to  be  put  to  the  witness  and  his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  Commission  shall  be 
subscribed  by  the  witness  or  witnesses,  and  by  the  Commissioners 
or  Commissioner  who  shall  have  taken  the  depositions. 

7.  The  interrogatories,  cross-interrogatories,  and  depositions,  to- 
gether with  any  documents  referred  to  therein,  or  certified  copies 
thereof  or  extracts  therefrom,  shall  be  sent  to  the  Seizor  Master  of 
the  Supreme  Court  of  Judicature  on  or  before  the  day 
of  enclosed  in  a  cover  under  the  seals  or  seal  of  the 
Commisdoners  or  Conmiissioner. 

8.  Before  you  or  any  of  you  in  any  manner  act  in  the  execution 
hereof  you  shall  severally  take  the  oath  hereon  indorsed  on  the 
Holy  Evangelists  or  otherwise  in  such  other  manner  as  is  sanctioned 
by  the  form  of  your  several  religions  and  is  considered  by  you 
respectively  to  be  binding  on  your  respective  consciences.  In  the 
absence  of  any  other  Commissioner,  a  Commissioner  may  himself 
take  the  oath. 

And  we  give  you  or  any  one  of  you  authority  to  administer  such 
oath  to  the  other  or  others  of  you. 
Witness,  &c. 

This  writ  was  issued  by,  &c. 


WiTNEBBEs'  Oath. 


You  are  true  answer  to  make  to  all  such  questions  as  shall  be 
asked  you,  without  favour  or  affection  to  either  party,  and  therein 
you  shall  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
trath.    So  help  yon  God. 


ComosaiONiBa'  Oath. 


Vou  for  X]  shall,  according  to  the  best  of  your  [or  my]  sldll  and 
knowledge,  truly  and  faithfolly,  and  without  paitiality  to  any  or 
either  of  the  parties  in  this  cause,  take  the  examinations  and  deposi- 
tions  of  all  and  every  witness  and  witnesses  produced  and  examined 
by  virtue  of  the  Commission  within  written.  So  help  you  [or  me] 
God. 
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AppZ.  J.  iHTBRPBCnE'S  OaTB. 

Hw.  II,  You  Bhall  truly  and  Eaithf ully,  and  without  partufifcy  to  laj  '' 
either  of  the  parties  in  this  cause,  and  to  the  beet  of  joor  ti£-^. 
interpret  and  translate  the  oath  or  oaths,  affirmation  or  sffirffis&>£ 
which  he  shall  administer  to,  and  all  and  every  the  (joesse^ 
which  shall  be  exhibited  or  put  to,  all  and  every  vi^f"^  *^ 
witnesses  produced  before  and  examined  by  the  ComiuuB<^ 
named  in  the  Commission  within  written,  as  Hr  forth  u  J^  ^^ 
directed  and  employed  by  the  said  Commissioners,  to  intexpret  £- 
tranalate  the  same  out  of  the  English  into  the  langasg«  of  s^i 
witness  or  witnesses,  and  also  in  like  manner  to  inteipre!  k^ 
translate  the  respective  depositions  taken  and  made  to  sndi  ■v^'" 
tions  out  of  the  language  of  such  witness  or  witnesses  iat^  ^ 
English  language.    So  help  you  GUxL 

Cliek's  Oath. 

Yon  shall  truly,  faithfaUy,  and  without  partiality  to  a&y "[, 
either  of  the  parties  in  this  cause,  take,  write  down,  transcribe,  ii^ 
eogross  all  and  every  the  questions  which  shall  be  exhibited^  Pj 
to  all  and  every  witness  and  witnesses,  and  also  the  deponti^®  ' 
all  and  every  such  witness  and  witnesses  produced  bef on^ 
examined  by  the  said  CommissionerB  named  in  the  Comnu^'^ 
within  written,  as  far  forth  as  you  are  directed  and  employ^  f 
the  Commissioners  to  take,  write  down,  transcribe  or  engio^  ^ 
said  questions  and  depodtions.    So  help  you  God. 


Direction  of  Interrogatories,  ftc,  when  retmned  by  the  Ois- 
missioners : — 

Thx  Sxniob  Master  of  tee  Sufbemi  Codbt  of  Jcsioictt 

ROTAL  COUBTB  OF  JUBTICV,  liUllDOV. 


No.  14. 

COMXIBBION  TO  E^LAMIVB  WnVESBS; 

18    .    [Here  put  th4  UUer  and  nufnherJ] 

In  the  High  Court  of  Justice. 

Probate,  Divorce  and  Admiralty  Division. 

Between  A.  £.,  VhantiS, 

and 
The  owners  of  the 
Victoria,  by  the  grace  of  God,  &c.,  to  [rtate  name  imd  ^'"'l 
eocaminer  or  oommisaioner  appointed],  greeting :  Whereas  inan*<^'' 
of  oommenoed  in  our  said  High  Court  of  Jos^  '^ 

behalf  of  against  ,  [and  against 

intervening],  the  judge  has  ordered  a  commission  to  be  isHM^^^^ 
the  examination  A  witnesses  concerning  the  truth  of  the  nstfeK^*^ 
issue  in  the  said  cause.    We  therefore  hereby  authorise  70a,  ^ 


the  day  of  1 18     ,  at 


IB 


jB 


presence  of  the  solicitors  in  the  said  action,  or  in  the  !««•"*' 
their  or  either  of  their  lawfullv  appointed  snbstitates,  or  other*^ 
notwithstanding  the  absence  of  eiUier  of  them,  to  swear  the  vita^ 
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who  shall  be  produced  before  yoa  for  examioAtioii  in  the  said  canse,    Appz.  J 
and  cause  them  to  be  examined,  and  their  depositions  to  be  reduced     '<>•  ^^ 

into  writing.    We  further  authorise  you  to  adjourn  (if  necessary)  

the  said  examinations  from  time  to  time  and  from  place  to  place,  as 
you  may  find  expedient.  And  we  command  you,  upon  the  exami- 
nations  being  completed,  to  transmit  the  depositions  and  the  whole 
proceedings  had  and  done  before  you,  together  with  this  commission, 
to  the  Registry  of  the  said  Division  of  our  said  Court 
Witness,  &c. 

E.P., 

Kegistrar. 
Commission  to  examine 

Witnesses. 
Taken  out  by 


APPENDIX  K.  A?piK^ 


Xo.  1. 

S0MKOK8  (General  Fobm). 

18    •    [Here  pui  the  letter  and  number.] 

In  the  High  Court  of  Justice. 

Division. 

Between  ,  PUdntifiF, 

•and 

,  Defendant 
Let  all  parties  concerned  attend  the  judge  [or  master]  in  chambers 
on  day  the  day  of  ,  18      ,  at 

o'clock  in  the  noon,  on  the  hearing  of  an 

application  on  the  part  of 

Dated  the  day  of  ,  18    . 

This  summons  was  taken  out  by  of  , 

solicitor  for 
To 


No.  2. 

Order  (General  Form). 

[Heading  <u  in  Form  1.] 

*.Tadge  [or  Master]  in  Chambers.  'insert 

Between  name  t>f 

Upon  hearing  ,  and  upon  reading  the  affidavit  of  MSr**^ 

filed  the  day  of  >  18    ,  and 

Tt  is  ordered  and  that  the  costs  of  this 

application  be 

Dated  the  day  of  ,  18    . 
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Aypz.  K.  No.  S. 

^^^  SUMKOHBFOEDlBECnOHBPUBSUAWTOOHDnXXX 

FUl  in  A  [Heading  a»  in  Form  1.] 

i^tS^  Let  tU  the  parties  ocmoenied  attend  Master  [                   ^ 

4  dm  from  ofaamben  on                       day  the                       daj  of 

MorrtMoi  18     ,at                      o'clock  in  the                       noaii,<mtbeb'.i: 

summons,  j^g  ^f  ^  .ppUcation  on  the  part  of                       for  diiectkias  k 

[Here  aUUe  all  molten  cr  proceedingt  previauM  to  triid  w  ^ 
directknu  are  rehired.] 

Dated  the  day  of  ,  18    . 

This  summons  was  taken  out  by 
solicitor  for 
To 


No.  4. 

Obdeb  fob  DiBEcnoKS  FUBSUAKT  TO  Obdkb  XXX 

[Heading  as  in  Form  1.] 

Upon  hearing  and  upon  reading 

oidmd  as  follows : — 

1.  That  the  plaintiff  deliver  to  the  defendant  further  szhl  ^ 
particulars  with  dates  and  items  of  his  claim,  and  that  nnle^  '- 
particulars  be  delivered  within  days  from  the  ds^ 
this  order,  all  further  proceedings  be  stayed  until  the  (M-^ ' 
thereof. 

2.  That  the  phuntiff  and  defendant  be  at  liberty  to  deliT^  '■ 
each  other  interrogatories  in  writing,  and  that  the  said  ptf^ 
respectively  answer  the  said  interrogatories  as  prescribed  by  Ot^ 
Rules  8  and  26.  .  ., 

3.  That  the  be  at  liberty  to  issue  a  oommtnos  f*^  '^^ 
examination  of  witnesses  on  his  behalf  at  and  tkst  ^ 
trial  of  the  action  be  stayed  until  the  return  of  the  said  ooonu^^' 
the  usual  long  order  for  the  sidd  commission  to  be  drswn  i^^ 
unless  agreed  upon  by  the  parties  within  one  week,  to  be  setU^i 
the  master.  ^ 

4.  That  the  action  be  tried  in  the  county  of  ^' 
Judge. 

6.  That  either  party  be  at  liberty  without  further  w*"""!""!,, 
apply  to  the  master  herein  for  further  directions,  such  app^ ' 
to  be  made  upon  two  dear  days*  notice  to  be  served  upon  the  <^*^- 
party. 

6.  That  the  costs  of  this  application  be  costs  in  the  action- 
Dated  day  of  ,  18    . 


No.  5. 

Ordeb  fob  Time. 

[Heading  as  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affid*"- 

,  filed  the  day  of  ^  ^ 

and 
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It  if  oidered  that  the                     dudl  have                     time  Appz.  X. 
and  that  the  costs  of  this  appUoation  be                                             'm*  ' — ^• 
Dated  the  day  of  ,  18    .  -^ 

No.  6. 
Obdeb  ukdeb  Obdeb  XIV.,  No.  1. 
[Heading  (U  in  Form  1.] 

Upon  hearing  ,  and  npon  reading  the  affidavit  of 

filed  the  day  of  ,  18    ,  and 

It  is  ordered  that  the  plaintiff  may  sign  final  judgment  in  this 
action  for  the  amount  indorsed  on  the  writ,  with  interest,  if  any 
[or  possession  of  the  land  in  the  indorsement  of  the  writ  described 
as  ],  and  costs  to  be  taxed,  and  that  the  costs  of  this 

application  be 

Dated  the  day  of  ,  18    . 


No.  7. 

Obdbb  undeb  Obdeb  XIV.,  No.  2. 

[Heading  a*  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  i  18    , 

and 

It  is  ordered  that  the  defendant  be  at  liberty  to  defend  this  action 
by  delivering  a  defence  within  days  after  service  of  this 

order,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  8. 

Obdeb  undeb  Obdeb  XIV.,  No.  3. 

[Heading  at  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  ,  18    , 

and 

It  is  ordered  that  if  the  defendant  pay  into  Court 

within  a  week  from  the  date  of  this  order  the  sum  of  £  , 

he  be  at  liberty  to  defend  this  action  by  delivering  a  defence  within 
days  after  service  of  this  order,  but  that  if  that  sum  be 
not  so  paid  the  plaintiff  be  at  liberty  to  sign  final  judgment  for  the 
amount  indorsed  on  the  writ  of  summons,  with  interest,  if  any,  and 
costs,  and  that  in  either  event  the  coats  of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  9. 

Obdeb  undeb  Obdeb  XIV.,  No.  4. 

[Heading  as  in  Form  1.] 

Upon  hearing  ,  and  npon  reading  the  affidavit  of 

,  filed  the  day  of  »  18    , 

and 
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Appx.  X.        It  18  ordered  th«t  if  the  defendant  pay  into  Court  within  »  «e^- 
Hoi.  9 —    from  the  date  of  this  order  the  sum  of  £  ,  be  V  ^' 

IS.         liberty  to  defend  thb  action  aa  to  the  whole  of  the  plaintaff'ft  cUc^ 

And  it  is  ordered  that  if  that  mm  be  not  so  paid  the  plaintif  > 

at  liberty  to  sign  judgment  for  that  Bom,  and  the  defendant  hi  *^ 
liberty  to  defend  thia  action  as  to  the  residae  of  tiie  phiatiff 
claim. 

And  it  18  ordered  that  in  either  event  the  defence  be  defi^en*^- 
within  days  after  service  of  this  order,  and  that  ^ 

costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  10. 

Ordeb  to  Auknu. 

[ffeadinff  as  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  •< 

,  filed  the  day  of                        ,  1^ 
and 

It  is  orderwl  that  the  plainti£f  be  at  liberty  to  amend  the  vrit  • ' 

summons  in  this  action  by  ,  and  that  the  costs  of  t^ 
application  be 

Dated  the                      day  of  ,  18    . 


No.  11. 

Order  for  Particulars  (Partksrshtp). 

[Heading  as  t  a  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidsnt  •■: 

,  filed  the  day  of  ,  ^^ 

and 

It  is  ordered  that  the  furnish  the  ^'-^ 

a  statement  in  ^vriting,  verified  by  affidavit,  setting  forth  the  oaffi^ 
of  the  persons  constituting  the  members  or  co-psrtuers  of  their  &^ 
pursuant  to  the  Rules  of  the  Supreme  Court,  1883,  Order  16,  B.v^e\^ 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  IS     . 


No.  12. 
Order  for  Particulars  (Gkneral). 
[Heading  aa  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidsnt  ^^ 

,  filed  the  day  of  ,  IS 

and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant 
an  account  in  writing  of  the  particulars  of  the  plaintiff*s  dii^i  t^ 
this  action,  and  that  unless  such  particalan  be  ^ 

livered  within  days  from  the  date  of  this  order  f^ 

further  proceedings  be  stayed  until  the  deliveiy  thereof,  tad  ^ 
tbe  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 
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No.  18.  APP»-  K. 

Hm  13 
Ordeb  fob  Pabticulabs  (Aocidknt  Cask).  j^^^ 

[Ileadinff  a«  in  Form  1.]  

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  tiled  the  day  of  ,  18    , 

and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an  account 
in  writing  of  the  particulars  of  the  injuries  mentioned  in  the  state- 
ment  of  claim,  together  with  the  time  and  place  of  the  accident,  and 
the  particular  acts  of  negligence  complained  of,  and  that  unless 
such  particulars  be  deliver^  within  days  from  the 

date  of  this  order,  all  further  proceedings  in  this  action  be  stayed 
until  Uie  delivery  thereof,  and  that  the  costs  of  thid  application 
be 

Dated  the  day  of  ,  18  -  > 


No.  14. 
Obdeb  to  Dischabge  OB  Vaby  on  Application  bt  Thibd  Pabty. 

[Heading  at  in  Fonn  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  18    , 

and 

It  is  ordered  that  the  order  of  in  this  action  dated 

the  day  of  ,  18    ,  be  discharged  [or  varied 

by  ],  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  15. 

Obdrb  to  Dismiss  pob  want  of  FnoBicunoN. 

[Heading  a»  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  >  18    , 

and 

It  is  ordered  that  this  action  be,  for  want  of  prosecution,  dismisMd 
with  ooetB  to  be  taxed  and  paid  to  the  defendant  by  the  plaintiff, 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,18    . 


No.  16. 

ObDICB  fob  DbLIVBBT  of  iNTKBBOOATOBin. 

[Heading  oi  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  18    , 

and 

It  Is  ordered  that  the  be  at  liberty  to  deliver  to  the 

interrogatories  in  writing,  and  that  the  said 
do  answer  the  Interrogatories  as  prescribed  by  Order  31,  Boles  8 
and  26,  of  the  Rules  3t  the  Supreme  Court,  and  that  Uie  costs  of 
this  application  be 

Dated  the  day  of  ,  18    . 
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Aypz.  X.  No.  17. 

"•••  * '  ■"  OBDn  fOE  Amn^vn  as  to  DocuMZBm. 


19. 


[^M^Mi^  Of  m  Form  1.] 

Upon  hearing 

It  is  ordered  that  the  do,  within  ^ 

from  the  date  of  this  order,  answer  on  affidant  stating  «^  <i^ 
ments  are  or  have  been  in  pneiwinH  or  power  reltfs: 

to  the  matters  ia  question  in  this  actioii,  and  that  the  oortio^  ^ 
application  be 

bated  the  day  of  ,  18    . 


Nal8. 
Obdkb  to  pboduob  DocuioDm  fob  Ibbtwuov. 
[JETcadtn^  om  in  Fi>rm  1.] 

Upon  hearing  ,  and  npon  reading  the  affidtri^  ''• 

,medthe  dayoC  ,1^ 

and 

It  is  ordered  that  the  do,  at  all  seasonable  ^« 

reasonable  notice,  produce  at  [in»eii  plaee  of  imtp€etiom\  aUak^. 
,  the  following  docoments,  namely,  >  ^ 

thatihe  beat  liberty  to  inqwot  and  perantiie^i^, 

ments  so  prodnoed,  and  to  take  copies  and  abstracts  thow^  ^ 
eztracti  tiierefrom,  at  expense,  and  that  in  the  ne0 

time  all  fmther  proceedings  be  stayed,  and  that  the  cqiCb  d  v 
application  be 

Dated  the  day  of  ,  18    . 


No.  19. 

Obdbb  roB  PBODuonoN  (UnmwBnBBB). 

[ffeading  oi  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  afib^ -^ 

,  filed  the  dayol  .1^ 

It  is  ordered  that  the  do  produce  and  ■hov  to  0 

npon  oath,  aU  insnraaoe  slips,  policies,  lettcts  of  isrtnK^ 
or  other  oiderB  for  effecting  soch  sl^is  or  poUdei^  or  relstiwg  ^  ^ 
insurance  or  the  sabjeot  matter  of  ^e  insorance  on  the  bIud 
or  the  cargo  on  board  thereof,  or  the  freight  thereby,  and  ^^ 
docnmenta  relating  to  the  sailing  or  aUeged  loss  of  the  ^^^ 
,  the  cargo  on  board  thereofand  the  freight  tber^ 
and  all  letters  and  correqwndence  with  any  person  or  penaniiB^ 
manner  relating  to  the  effecting  the  insorance  on  the  ssid  ibQH  ^ 
cargo  on  board  thered^  or  the  frdshttherd7,oranyothsriD^||^ 
whUsoever  effected  on  the  said  sh^  or  the  cargo  en  board  tbei^ 
or  the  freiglit  thereby  on  the  voyage  insnred  \^,  or  ralstiiv  ^^ 
policy  soed  i^on  in  this  action,  or  any  otherpolky  whatsoever  effa^ 
ted  on  the  said  ship^  or  the  cargo  on  board  thereof,  or  the  fr^ 
thereby  on  the  same  ▼oyage.  A1h>  all  ootmapondenoe  betwaen^ 
d^itain  or  agent  of  the  Teisel  and  any  other  person,  with  ^^ff. 
or  any  person  or  penons  preiioiis  to  the  oopmMwcenwmtcf  *<fa°^ 
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the  voyage  apon  which  the  alleged  loss  happened.   Also  all  proteste,  Anx.  X. 
snrvejB,  log  bookB,  charter-partieB,  tradesmen's  bills  for  repairs,  Vot.  1B~ 
average  statements,  letters,  Invoices,  bills  of  parcels,  bills  of  lacling, 
manifests,  accounts,  aooounts-ctinent,  accounts-sales,  bills  of  ex-  «— 
change,  receipts,  vouchers,  books,  documents,  correspondence  papers, 
and  writings  (whether  originals,  duplicates   or  copies  respectiTely^ 
which  are  now  in  the  custody,  possession,  or  power  of  the  , 

his  brokers,  solicitors,  or  agents,  in  any  way  relating  or  referring 
to  the  matters  in  question  in  this  action,  with  liberty  tor  the 
to  inspect  and  take  copies  of  or  extracts  horn  the  same  or  any  of 
them,  and  that  in  the  meantime  all  further  proceedings  be  stayed, 
and  that  the  costs  of  this  application  be 
Dated  the  day  of  ,  18    . 


No.  20. 

Obdkb  roB  Snviox  out  of  Jubibdictiok. 

[Heading  as  in  Farm  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  ,18    , 

and 

It  is  ordered  that  the  plalnti£f  be  at  liberty  to  issue 

a  writ  for  service  out  of  the  jurisdiction  against 

And  it  is  further,  ordered  that  the  time  for  appearance  to  the  said 
writ  be  within  days  after  the  service  thereof,  and  that 

the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  21. 

Obdxb  vob  Sobstitctbd  Sibvick. 

[ffeadinff  a»  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  ,  18    , 

and 

It  is  ordsied  that  service  of  a  ocpv  of  tiiis  order,  and  of  a  copy  of 
the  writ  of  sonmionB  in  this  action,  of  sending  the  same  by  a  pre- 
paid poet  letter,  addressed  to  the  defendant  at  , 
nhaU  be  good  and  sufficient  service  of  the  writ 

Dated  the  day  of  ,  18    . 


No.  22. 
Obdbb  vob  Rbvxwal  or  Wbit. 
[HecuUng  as  in  Form  1.] 
Upon  bearing  ,  and  upon  reading  the  affidavit  of 


,  filed  the  day  of  ,  18 

and 

.  1%  ir  ordared  that  the  writ  in  tUs  action  be  renewed  for  six  months 
Jrom  the  dato  of  its  renewal,  puxsnant  to  the  Rules  of  the  Supreme 
Ooortb  OBder  8,  Rule  1. 
Dated  the  day  of  ,  18    • 
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Appv.  X.  Na  28. 

^^*  Order  for  Isstts  of  Nones  CiAiimrG  Ck)STRXBrno2i. 

[Beading  at  in  ^on»  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  .18    . 

and 

It  is  ordered  that  the  defendant  be  at  liberty  to  hsmt 

a  notice  claiming  over  agunst  »  pnrsoaot 

to  the  Rnlee  of  the  Snpreme  Coort,  Chder  Id,  Rnle  48. 

Dated  the  day  of  ,  18    . 


No.  24. 

Order  of  Rrferekcb. 

[ff coding  at  in  Form  1.] 

Upon  hearing  and  hy  consent 

It  is  ordered  as  follows  : 

1.  [State  maUers  to  be  rtf erred]  shall  be  referred  to  the  award 
of 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying  and 
amending  of  a  judge  of  the  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  publish  his  award  in  writing  of 
and  concerning  the  matters  referred,  ready  to  be  delivered  to  the 
parties  in  difference,  or  such  of  them  as  require  the  same  (or  their 
respective  personal  representatives,  if  either  of  the  said  parties  die 
before  the  making  of  the  award)  on  or  before  the  next, 
or  on  or  before  such  further  day  as  the  arbitrator  may  from  time  to 
time  appoint  and  signify  in  writing  signed  by  him  and  indorsed  oa 
this  order. 

4.  The  said  parties  shall  in  all  things  abide  by  and  obey  the  award 
so  to  be  made. 

5.  The  costs  of  the  said  caose  and  the  costs  of  the  reference  and 
award  shall  be 

6.  The  arbitrator  may  (if  he  think  fit)  examine  the  said  paitiea  to 
this  cause,  and  their  respective  witnesses,  upon  oath  or  affirmation, 

7.  The  said  parties  shall  prodnoe  before  toe  arbitrator  all  books, 
deeds,  pi^wn,  and  writings  in  their  or  either  of  their  custody  or 
power  relating  to  the  matters  in  differeno& 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or  proaecnte 
any  action  against  the  arbitrator  of  or  oonceming  the  matters  so  to 
be  referred. 

9.  If  either  parhr  by  affected  delay  or  otherwise  wilfully  prevent 
the  said  arbitrator  from  making  an  award,  he  or  they  shall  pay  snch 
costs  to  the  other  as  may  think  reasonable  and  just 

10.  In  the  event  of  either  of  the  said  parties  dispating  the  validity 
of  the  said  award,  or  moving  the  to  set  it  ssids^  tkle 
said  shall  have  power  to  remit  the  matters  hcrshy 
referred  or  any  or  either  of  them  to  the  reconsideratioa  of  the 
arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act  or  dying  before 
he  has  made  his  award,  the  said  partiss  may,  or  if  thoy  csanot  agree, 
the  master  may,  on  ^[yplication  by  either  sids^  s|ipoiiit  a 
arintrator. 
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12.  Unless  restrained  by  any  order  of  the  Conrt  or  a  judge^  the  Appx^X. 
party  or  parties  in  whose  fayoor  the  award  shall  be  made  shall  be  at  '^'-,*^ — 
liberty  within  days  after  service  of  a  copy  of  the  award        ' ' - 

on  the  solicitor  or  agent  of  the  other  party  to  sign  final  judgment  in ' 

aocordanoe  with  the  award,  and  for  aJl  costs  that  he  or  they  may  be 
entitled  to  under  this  order,  and  under  the  award,  together  with  the 
costs  of  the  said  judgment. 

Dated  the  day  of  ,  18    . 


No.  26. 
Order  for  Examination  op  Witnesses  before  Arbitrator. 

[Heading  aa  in  Form  1.] 

Upon  heariog  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  i  18    , 

and 

It  is  ordered  that  attend  before  ,  the 

arbitrator  herein,  on  ,  the  days  of  , 

18    ,  at  ,  and  then  and  there  submit  to  be  examined  on 

oath   or   affirmation  on  behalf   of   the  touching  the 

matters  referred  to  the  said  arbitrator. 

Dated  the  day  of  ,  18    . 


No.  26. 

Order  for  Examination  of  Witnesses  and  Production  of 

Documents. 

[Heading  a»  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  t  18    , 

and 

It  is  ordered  that  attend  before  ,  the 

arbitrator  herein,  on  ,  the  days  of 

,  18    ,  at  ,  and  then  and  there  submit 

to  be  examined  on  oath  or  affirmation  on  behalf  of  the 
touching  the  matters  referred  to  the  said  arbitrator. 

And  it  is  further  ordered  that  the  said  do  at  the 

time  and  place  aforesaid  produce  and  deliver  to  the  said  arbitrator 
the  papers,  documents,  and  writings  hereafter  mentioned,  that  is  to 
say  [specify  documenU  to  be  produced]. 

Dated  the  day  of  ,  18    . 


No.  27. 

Order  Charoino  Stock— nisi. 

[Heading  aa  in  Form  1.] 

Upon   hearing  ,  and   upon   reading   the   affidavit 

of  ,  filed  the  diyof  » 18    , 

whereby  it  appears 

It  is  ordered  that  unless  sufficient  cause  be  shown  to  the  contrary 

before  on  day,  the  day  of 

,18    ,  at  o*clock  in  the  forenoon,  the 
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AppLK.    def eodttit'i  intenrt  ia  the 

'M-S7—  tir  ■tawWnff  m  fcftrmnrifl  thaTl,  ind  that  it  in  thn  miTntimn  iVi,  iirm- 
M*        ehaised  with  the  payment  of  the  ftbore-mentioiied  amooaft  dee  a 

the  nSd  judgment 

Dated  the  day  of  ,  18     . 


No.  28. 

Obdeb  CHABonro  Stock— Absolutk. 

[Ifeading  as  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  tbe  nllidant  * 

,  filed  the  day  of  ,  U 

and  an  order  nisi  made  herein  on  the 
day  of  f  18    ,  reciting  the  affidavit  of 

whereby  It  appeared 

It  is  ordeied  that  the  defendant's  interest  in  the 
so  standing  as  aforesaid  stand  ohaiged  with  the  paynaBt  of  tk 
above-mentioned  amount  due  on  the  said  judgment. 
Dated  the  day  of  ,  18    . 


No.  29. 

Chaboivo  Obdbb.    Souoitob'b  Costb. 
{Heading  at  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  1 18    ,  and 

It  is  ordered  that  the  said  ,  the  aoUcitor  for  ti^ 

in  this  action,  shall  have  a  charge  upon 
for  his  costs,  charges,  and  expenses  of  and  in  reference  to  ^ 
action. 

Dated  the  day  uf  ,  18    . 


No.  80. 

Obdbb  to  Rbvovb  Judombmt  fbov  Countt  Coubt. 

18    .    [Bert  put  the  iHUr  and  numlir.] 

In  the  High  Court  of  Justice. 

Division.  Y. 

Master  in  Chambers. 
In  the  matter  of  a  plaint  in  the  County  Court  of 
bolden  at  ,  wherein  ,  plaintiff, 

and 
,  defendant 
Upon  reading  the  affidavit  of  ,  filed  the 

day  of  >  18    ,  and  ,  and  the  certified  a^ 

of  the  judgment  in  the  plaint  above  mentioned. 

It  is  ordered  that  a  writ  of  certiorari  issue  to  remoTe  the  saii 
judgment  from  the  above-named  County  Court  into  the 
Division  of  the  High  Court  of  Justice. 
Dated  the  day  of  ,18    . 
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No.  81.  Apyx.  X. 

Obdeb  roB  Abbist  (cafiab)  undkb  Dkbtobs*  Act.  ^^     '" 

[Heading  at  in  Perm  1.]  •»• 

Upon  bearing  , 

and  upon  reading  the  affidavit  of  ,  filed  tbe 

day  of  f  18    ,  and 

It  is  ordered  that  the  defendant  be  arrested  and  im- 

prisoned  for  the  term  of  from  the  date  of  his  arrest, 

including  the  day  of  such  date,  unless  and  until  he  shall  sooner 
deposit  in  Court  the  sum  of  £  ,  or  give  to  the  plaintiff 

a  bond  executed  by  him  and  two  sufficient  sureties  in  the  penalty  of 
£  I  or  some  other  security  satisfactory  to  the  plaintiff, 

that 

And  it  is  further  ordered  that  the  sheriff  of  do 

within  one  calendar  month  from  the  date  hereof,  including  the  day 
of  such  date,  and  not  afterwards,  take  the  defendant  for  the  pur* 
pose  aforesaid,  if  he  shall  be  found  in  the  said  sheriff's  bailiwick. 

Dated  the  day  of  ,  18    . 


No.  82. 

ObDKB   of    RBTBBEirOE    UNDKB   S.  56    OF  THB  SUPBEHE  COUBT  OF 

JuDiCATUBE  Act,  1873. 
[Heading  om  in  Form  1]. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  ,18    ,  and 

It  is  ordered  that  the  following  question  arising  in  this  action, 
namely,  be  referred  for  inquiry  and  report  to 

under  section  56  of  the  Supreme  Court  of  Judicature  Act,  1873,  and 
that  the  costs  of  this  application  be 

Dated  the  day  of  ,18    . 


No.  33, 

Obdeb  of  Befebsnce  undeb  S.  57  of  the  Supbeme  Coubt  of 

JoDiCATUBE  Act,  1873. 

[Heading  as  in  Form  1.] 

Upon  hearing  ,and  upon  reading   the  affidavit  of 

,  filed  the  day  of  *  18    ,  and 

It  is  ordered  that  the  [gUOe  whdher  aU  or  tome,  and  if  to  which,  of 
the  questions  are  to  be  trisdl  in  this  action  be  tried  by  , 

who  shall  have  all  the  powers  as  to  certifying  and  amending  of  a 
judge  of  the  Hiffh  Court  of  Justice,  and  shau  make  his  report  of 
and  concerning  uie  matters  ordered  to  be  tried  as  {foresaid  pursuant 
to  the  statute,  [or  direct  judgment  to  be  entered  and  otherwise  deal 
with  the  whole  action  pursuant  to  Order  36,  Rule  50]. 

And  it  IB  further  ordered  that  the  said  referee,  may  if  he  think  fit, 
examine  the  parties  to  this  action,  and  their  respective  witnesses, 
upon  oath  or  affirmation,  and  that  the  said  parties  shall  produce 
before  the  said  referee  all  books,  deeds,  papers,  and  writings  in  their 
or  either  of  their  custody  or  power  relating  to  the  matters  so  ordered 
to  be  tried. 
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Appz.  K.       And  it  is  farther  ordered  tbftt  neither  the  pluintlff  nor  the  ^ 

^^''ft  ^~  fendADt  shall  bring  or  proeeente  any  action  agahist  the  said  lefene, 

SA*        or  against  each  other,  of  or  oonoeming  the  matters  so  ordered  to  be 

tried,  and  that  if  either  party  by  affected  delay  or  othcrwiae  wilfully 

preyent  the  said  referee  from  making  his  report,  he  or  they  shall  pftj 
such  costs  to  the  other  as  the  Court,  or  a  judge,  may  think  rasson- 
able  and  just. 

And  it  is  farther  ordered,  that  in  the  event  of  the  SMd  referee 

declining  to  act,  or  dying  before  he  has  made  his  report,  the  said 

parties  may,  or  if  they  cannot  agree,  one  of  the  judges  of  the  Higii 

Court  may,  upon  application  by  either  party,  appoint  a  new  referee. 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  ,18    . 


No.  84. 

Obdeb  of  Rbferxncs  to  Master. 

[Heading  at  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  >  13    ,  and 

It  is  oidered  that  this  action  [or  the  matters  of  account  in  ths 
action,  or  the  following  questions  in  thb  action  being  matters  of 
account,  namely,  stating  them^  be  referred  to  the  certificate  of  the 
manter,  with  all  the  powers  as  to  certifying  and  amending  of  a  judge 
of  the  High  Court  of  Justice,  and  that  the  costs  of  the 
and  of  the  reference  be  in  the  discretion  of  the  master,  and  that  the 
coats  of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  35. 
Obdeb  fob  Examination  op  Witnesses  befobb  Tbial. 

[Heading  a»  in  Form  1.] 

Upon  hearing  ,  and   upon  reading  the   affidavit  of 

,  filed  the  day  of  » 18    ,  and 

It  is  ordered  that  ,  a  witness  on  behalf  of  the  , 

be  examined  viva  voce  (on  oath  or  affirmation)  before  the  master  [(*r 
before  ,  esquire,  special  examiner],  the 

solicitor  or  agent  giving  to  the  solicitor  or  agent 

notice  in  writing  of  the  time  and  place  where  the 
examination  is  to  take  place. 

And  it  is  further  ordered  that  the  examination  so  taken  be  filed 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature,  and  that 
an  office  copy  or  copies  thereof  may  be  read  and  given  in  evidence 
on  the  trial  of  this  cause,  saving  aU  just  exceptions,  without  any 
further  proof  of  the  absence  of  the  said  witness  than  the  affidavit  d 
the  solicitor  or  agent  of  the  as  to  his  belief,  and  thst 

the  costs  of  this  application  be  . 

Dated  the  day  of  ,18     . 
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No.  S6.  Appz.  X. 

Shobt  Obdbb  fob  Issue  of  Commission  to  Examine  ^^|l  ^^ 

Witnesses.  * 

[ffeadirig  at  in  Form  1.] 

Upon  hearing  ,  and  npon  reading  the  affidavit  of 

,  filed  the  day  of  i   «8    , 

and 

It  is  ordered  that  the  be  at  liberty  to  iasae  a  com- 

mission  for  the  examination  of  witnesses  on  behalf 

at 

And  it  is  farther  ordered  that  the  trial  of  this  action  be  stayed 
until  the  return  of  the  said  commission,  the  usual  long  order  to  be 
drawn  up,  and  unless  agreed  upon  by  the  parties  witlun  one  week, 
to  be  settled  by  the  master  [or  as  iht  caae  may  he\,  and  that  the 
costs  of  this  application  be 

Dated  the  day  of  ,18    . 


No.  37. 

Long  Obdeb  fob  Commission  to  Examine  Witnesses. 

[Heading  as  in  Form  1.] 

Upon  hearmg  ,  and  upon  reading  the  affidavit  of 

,   filed  the  day  of  ,  18    , 

and 
It  is  ordered  as  follows : — 

1.  A  comnussion  may  issue  directed  to  ,  of  , 
and  ,  of  ,  commissioners  named  by  and  on 
behalf  of  the  ,  and  to  ,  of  , 
and                       ,  commiBsioners  named  by  and  on  behalf  of  the 

for  the  examination  upon  interrogatories  and  viv& 
voce  of  witnesses  on  behalf  of  the  said  and 

respectively  at  aforesaid  before  the  said  commissioners, 

or  any  two  of  them,  so  that  one  commissioner  only  on  each  side  be 
present  and  act  at  the  examination. 

2.  Both  the  said  and  shall  be  at  liberty 
to  examine  upon  interrogatories  and  vivA  voce  upon  the  subject- 
matter  thereof  or  arising  out  of  the  answers  thereto  such  witnesses 
as  may  be  produced  on  their  behalf,  with  liberty  to  the  other  party 
to  cross-examine  the  said  witnesses  upon  cross  interrogatories  and 
vivd  voce,  the  party  producing  the  witness  for  examination  being  at 
liberty  to  re-examine  him  vivA  voce ;  and  all  such  additional  viv& 
voce  questions,  whether  on  examination,  cross-examination,  or  re- 
examination, shall  be  reduced  into  writing,  and,  with  the  answers 
thereto,  returned  with  the  said  commission. 

8.  Within  days  from  the  date  of  this  order  the 

solicitors  or  agents  of  the  said  and  shall 

exchange  the  interrogatories  they  propose  to  administer  to  their 
respective  witnesses,  and  shall  also  within  days  from 

the  exchange  of  such  interrogatories,  •exchange  copies  of  the  cross- 
interrogatories  intended  to  be  administered  to  the  said  witnesses. 

4.  days  previously  to  the  sending  out  of  the  said 

commission,    the    solicitor  of   the    said  shall 

give    to    the  solicitor  of   the    said  notice    in 
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Afps.  K.   writiiig  of  the  mail  or  othflr  oonwjmnoe  bj  wlndi  tha  iiiniiiiihiiiin  u 
V«.  IT.     to  be  Bent  oiit^ 


5.  days  previoDaly  to  the  eTimiwtvin  of  anj 
on  behalf  of  the  eaid  or  leapauliTdy, 
Botioe  in  writing  aigned  by  any  one  of  the  onimmwrfnngra  of  tibe 
party  on  whoee  Miatf  the  witneat  ia  to  be  examined,  and  atatingthe 
time  and  place  of  the  intended  examinatiotty  and  the  namea  of  the 
witneana  intended  to  be  examined,  ahall  be  given  to  the  oaamw> 
aionera  of  the  otherpartyby  deUveringtheno^se  tothempenonally, 
or  by  tearing  it  at  their  naoal  place  of  abode  or  brndneae,  and  if  & 
oanuniaaionera  of  that  party  neglect  to  attend  ponoant  to  the 
notiofl^  then  one  of  the  oommiMionen  of  the  party  on  whoae  bdalf 
the  nc^ice  is  given  thall  be  at  liberty  to  proceed  with  and  take  the 
examination  of  the  witneaa  or  witneiMa  ex  parte,  and  adjoom  aiiy 
meeting  or  meetinga,  or  continue  the  lame  from  day  to  day  nnti! 
all  the  witneaaea  £tended  to  be  examined  by  rirtoe  of  the  noCiee 
have  been  *^**™<^*^j  withont  giring  any  further  or  other  notice  of 
the  anbaeqnent  meeting  or  meetimga. 

6.  In  the  erent  of  any  witnem  on  hia  examination,  rman  nriiai 
nation,  or  re-examination,  prodadng  any  book,  docoment,  lettei; 
paper,  or  writing,  and  refoaing  for  good  canae  to  be  atated  in  his 
depodtion  to  part  with  the  original  thereof,  then  a  copy  tlMraof,  or 
extract  therenom,  certified  by  the  comminionen  or  firmmiariwiHr 
preeent  to  be  a  tnie  and  correct  copy,  or  extracta  ahall  be  anneird 
to  the  witneaaea'  depoaition. 

7.  Sach  witneai  to  be  examined  under  the  oommiBBon  ahall  be 
examined  on  oath,  affirmation,  or  otherwise  in  accordance  with  Ms 
religion  by  or  before  the  mid  commisrioners  or  commiaBioner. 

8.  If  any  one  or  more  of  the  witneame  do  not  nnderatand  the 
Englinh  languay  (the  interrogatoriea,  crom-inteiTOgatoriea,  and 
ririH  Toce  qneationa,  if  any,  being  preriooaly  translated  into  the 
langna^  with  which  he  or  they  ia  or  are  conversant),  then  the  ex- 
amination  ahall  be  taken  in  English  throngh  the  motlimn  of  an 
inteipreter  or  interpreters,  to  be  nominated  by  the  commiasiooers 
or  commiasioner,  and  to  be  prerionsly  sworn  according  to  his  or 
their  several  religions  by  or  before  the  said  commiasionerB  or  com* 
missioner  tmly  to  interpret  the  qnestions  to  be  pat  to  the  witness  or 
witnesses,  and  his  and  their  answers  thereto. 

9.  The  depositions  to  be  taken  under  and  by  virtoe  of  the  said 
commission  shall  be  subscribed  by  the  witness  or  witnesses,  and  bv 
the  commiasianers  or  commissioner  who  shall  have  taken  soch 
depositions. 

10.  The  interrogatories,  cross-intenogatories,  and  depositions, 
together  with  any  doeumenta  referred  to  therein,  or  certified  capifls 
thereof,  or  exlracta  therefrom,  shall  be  sent  to  the  Senior  Master  of 
the  Supreme  Court  of  Judicature  on  or  before  tiie  dav 
of  ,  or  such  further  or  other  day  as  may  be  ordeni, 
enclosed  in  a  cover  under  the  seal  or  seals  of  the  said  oommiasionen 
or  commissioner,  and  office  copies  thereof  may  be  given  hi  evidence 
on  the  trial  of  this  action  by  and  on  behalf  of  the  said 

and  respectively,  saving  all  just  exceptions,  without 

any  other  proof  of  the  abaence  from  this  country  of  the  witness  or 
witnesses  therein  named,  than  an  affidarit    of    the  aolidtor 
or  agent    of  the  said  or  respectively,  as  to 

his  belief  of  the 
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11.  The  trial  of  this  oaoBe  is  to  be  stayed  imtil  the  return  of  the  Appx.  X. 
said  oommisaion.  Voa.  87— 

12.  The  costs  of  this  order,  and  of  the  oommiasion  to  be  issned  in        89. 

ponmanoe  hereof,  and  of  the  interrogatories,  oross-interrogatories,  

and  depositions  to  be  taken  thereunder,  together  with  any  sach 
docnment,  copy,  or  extract  as  aforesaid,  and  official  copies  thereof, 

and  all  oUier  costs  incidental  thereto,  shall  be 
Dated  the  day  of  ,  18    . 


No.  38. 

Obdxb  fob  Examinatioit  of  Jodomknt  Debtor. 

18    .    [ffere  put  the  letter  cmd  numher.] 
In  the  High  Court  of  Justice. 

Division. 

Between  ,  Jadsment  Creditor, 

and 
,  Judgment  Debtor. 
Upon  hearing  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  >  18    , 

and 

It  is  ordered  that  the  aboTe-named  judgment  debtor  attend  and 
be  orally  examined  as  to  whether  any  and  what  debts  are  owing  to 
him,  before  in  chambers,  at  such  time  and  place  as  he 

may  appoint,  and  that  the  said  judgment  debtor  produce  his  books 
[or  <u  may  be  ordered]  before  the  said  at  tiie  time  of  the 

examination,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  ,  18    . 


No.  39. 

Gabkishxe  Obder  (Attachiko  Debt). 

18    .    [ffere  put  the  letter  a-nd  number.] 
In  the  High  Court  of  Justice. 

Division. 

in  Chambers. 
Between  ,  Judgment  Creditor, 

and 
,  Judgment  Debtor, 

Garnishee. 
Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  filed  the  day  of  1 18    , 

and 

It  is  ordered  that  all  debts  owing  or  accruing  due  from  the  above- 
named  garnishee  to  the  above-named  judgment  debtor  be  attached 
to  answer  a  judgment  recovered  against  the  said  judgment  debtor 
by  the  above-named  judgment  creditor  in  the  High  Court  of  Justice 
on  the  Sa.y  of  » 18    ,  for  the  sum  of 

£  ,  on  which  judgment  the  said  sum  of  £  remains 

due  and  unpaid. 
And  it  is  further  ordered  that  the  said  garnishee  attend  the 
in  chambers  on  day  the 

day  of  ,  18    ,  at  o'clock  in  the  noon,  on 
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Appz.  K.   an  i^ppUcation  by  the  said  jadgment  creditor,  that  the  eeid  gmkeee 
Vol.  89 —  pay  the  debt  doe  from  him  to  the  said  judgment  debfan*,  otaomsc^ 
41.        thereof  ae  may  be  rafficieiit  to  latiafy  the  jadgment. 

And  that  the  ooeto  of  thie  application  be 

Dated  the  day  of  ,18    . 


No.  40. 

Gabnibbkb  Obdkb  (Absoluts). 

18    .    [ffere  put  the  letter  and  numher.] 
la  the  High  Court  of  Justice. 

Division. 

in  Chambers. 
Between  ,  Judgment  Cie£tc7t 

and 
,  Judgment  Debtor, 
Gamnbe? 
Upon  hearinff  ,  and  upon  reading  the  affidsri:  d 

,  filed  the  day  of  »  18    ,  and 

whereby  it  was  ordered  that  all  debts  owing  or  aocmlng  due  k<~ 
the  above-named  garnishee  to  the  above-named  judgment  deb^? 
should  be  attached  to  answer  a  judgment  recovered  against  thfi  a^ 
jadgment  debtor  by  the  above-named  judgment  creditor  i£  the 
High  Court  of  Justice  on  the  day  of  ,  IS  < 

for  the  sum  of  £  ,  on  which  judgment  the  said  noa  -^ 

£  remained  due  and  unpaid, 

It  is  ordered  that  the  said  garnishee  do  forthwith  pay  the  sui 
judgment  creditor  the  debt  due  from  him  to  the  said  jadgm^=« 
debtor  (or  so  much  thereof  as  may  be  suflBdent  to  satisfy  t.' 
judgment  debt),  and  that  in  default  thereof  execution  may  is!<^ 
for  the  same,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  ,  18     . 


No.  41. 

Ordeb  ok  Client's  Application  to  Tax  Souciroa's  Bill  or 

Costs. 

1 8    .    [Here  put  the  letter  and  numbtr.] 
In  the  High  Court  of  Justice. 

Division. 

in  Chambers. 

In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  cf 

,  gentleman,  one  of  the  solicitors  of  the  Supreme  Cooi** 

It  is  ordered  that  the  bill  of  fees,  charges,  and  dlsbuisemeBt^ 

delivered  to  the  applicant  by  the  above-named  solicitor  be  refentd 

to  the  taxing  officer  to  be  taxed,  and  that  the  said  solicitor  gin 

credit  for  all  sums  of  money  by  him  received  of  or  on  account  of  tb 

applicant,  and  that  he  refund  what,  if  anything,  he  may  on  sodi 

taxation  appear  to  have  been  overpaid. 

And  it  is  further  ordered  that  if  the  said  solicitor  attends  on  tb? 
taxation,  the  taxing  officer  tax  the  costs  of  the  reference,  and  oertifj 
what  shall  be  found  due  to  or  from  either  party  in  respect  of  tbs 
bill  and  demand  and  of  the  costs  of  the  reference,  to  be  charged  \^ 

400 


APPENDIX   OF  FORMS. 

payable)  aooording  to  the  event  of  the  taxation,  ptmnant  to  the    Appx.  K. 
statute.  Hpi.  41— 

And  it  is  further  ordered  that  the  said  solicitor  do  not  commence        4). 

or  prosecute  any  cause  or  matter  touching  the  demand  pending  the  

reference. 

And  it  is  further  ordered  that  upon  payment  by  the  applicant  of 
what  (if  anything)  may  appear  to  be  due  to  the  said  solicitor  the 
said  solicitor  do  (if  required)  deliver  up  to  the  applicant,  or  a^  he 
may  direct,  all  deeds,  books,  papers,  and  writings  in  the  said 
solicitor's  possession,  custody,  or  power,  belonging  to  the  applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  ,18     . 


No.  42. 

Order  oh  Soucitdr's  Application  to  Tax  Bill  op  Costs. 

18    .    [Here  put  Vie  Utter  and  numbtr,'] 
In  the  High  Coart  of  Justice. 

Division. 

in  Chambers. 
In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  of 
gentleman,  one  of  the  solicitors  of  the  Supreme  Court. 

Upon    hearing  and  upon  reading  the  affidavit   of 

,  filed  the  day  of  18    ,  and 

It  is  ordered  that  the  above-named  solicitor's  bill  of  fees,  charges, 
and  disbursements,  delivered  to  (hereinafter  called  the 

said  client)  be  referred  to  the  taxing  ofiBcer  to  be  taxed,  and  that  the 
said  solicitor  give  credit  for  all  sums  of  money  by  him  received  from 
or  on  account  of  the  said  client,  and  that  he  refund  what  (if  any- 
thing) he  may  on  such  taxation  appear  to  have  been  overpaid. 

And  it  is  further  ordered  that  the  taxing  officer  tax  the  costs  of  the 
reference  and  certify  what  shall  be  found  due  to  or  from  either  party 
in  respect  of  the  bill  and  demand  and  of  the  costs  of  the  reference, 
to  be  paid  according  to  the  event  of  the  taxation,  pursuant  to  the 
statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  com* 
mence  or  prosecute  any  catise  or  matter  touching  the  demand 
pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  said  client  of 
what  (if  anything)  may  appear  to  be  due  to  the  said  solicitor  the 
said  solicitor  do  (if  required)  deliver  to  the  said  client,  or  as  he  may 
direct,  all  deeds,  books,  papers,  and  writings  in  the  said  solicitor's 
possession,  custody,  or  power,  belonging  to  the  said  client. 

And  it  is  ordered  thi^  the  costs  of  tl^  application  be 

Dated  the  day  of  ,  18    . 


No.  43. 

Ordib  to  Tax  arrxB  Action  Brought. 

[Heading  a$  in  Form  1.] 

Upon   hearing  ,    and   upon   reading   the   affidavit 

of  ,  filed  the  day  of  ,18    , 

and 
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Appz.  X.       It  18  ordered  that  the  plaintiff*!  bill  of  ooete,  ohaiges,  and  diaboBe- 

Vof.  48 —  mente  delivered  to  the  defendant,  for  the  reooveiy  of  whidi  this 

#6.         action  Is  brought,  be  referred  to  the  taxing  officer  to  be  taxed,  and 

that  the  plaintiff  giro  credit  of  the  time  of  taxation  for  all  nans  of 

money  by  him  received  from  or  on  aoooont  of  the  defendant. 

And  it  is  further  ordered  that  the  taxing  officer  tax  the  ooete  of 
the  reference,  and  certify  what  upon  such  reference  shall  be  found 
due  to  or  from  either  party  in  req>ect  of  the  bill  and  demand,  and  of 
the  costs  of  the  reference,  pursuant  to  the  statute. 

And  it  is  further  ordoed  that  the  plaintiff  do  not  proeecnte  this 
action  touching  the  demand  pending  tne  reference. 

And  it  is  further  ordered  that  upon  payment  of  what  (if  anything) 
may  appear  to  be  due  to  the  plaintiff,  together  with  the  costs  of  oSs 
action  (which  are  to  be  also  taxed  and  {Mid),  all  further  proceedingi 
therein  be  stayed,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  ,  18    . 


No.  44. 

Obdxr  to  tbt  Action  in  County  Coust. 

[Htading  oi  »a  Farm  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  ffiad  the  day  of  ,  18    , 

and 
It  is  ordered  that  this  action  be  tried  before  the  County  Cooit  of 
,  holden  at  ,  and  that  the  costs  of  this 

i^iplication  be 
Datedthe  day  of  ,18    . 


No.  45. 

OBDIB  to  OIVX  8I0TOITT  OB  VBT  ACTOHr  IH  COUBTT  OOVBT. 

[Heading  oM  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  »  18   , 

and 

It  is  ordered  that  unless  the  plaintiff  within  give  foil 

security  for  the  defendant's  costs  to  the  satisfaction  of  the  masUr 
[craBtke  caae  may  be],  this  action  be  remitted  for  trial  before  tiie 
County  Court  of  i  holden  at  ,  and  that  the 

OQsts  oi  this  ^pUoation  be 

Datedthe  day  of  ,  18    . 


Ko.  46. 

Obdbb  iroB  ExAMiHATioir  TouoHnro  Mxanb. 

18    .    [Here  pui  tke  UUer  and  number.] 
In  the  High  Court  of  Justice. 
Divirion. 

Master  in  Chambers. 

Between  ,  Judgment  Creditor, 

and 
,  Judgment  Debtor, 
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Upon  hearing  ,  and  upon  reading  the  affidavit  o£   Appz.  K. 

,  filed  the  day  of  .  18    ,  Vol.  46— 

and  48. 

It  is  ordered  that  the  above-named  do  attend  before  

the  master  on  the  day  of  next,    at 

in  the  noon,  to  be  examined  upon  oath 

touching  his  means  of  paying  the  judgment  debt,  and  that  the  costs 
of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  47. 

Obdkb  fob  Patmknt  ov  Judomsnt  Debt  by  Instalments. 

18    .    [Sere  put  the  letter  and  number.] 
In  the  High  Oourt  of  Justice. 

Division. 

Master  in  Chambers. 

Between  ,  Judgment  Creditor, 

and 
,  Judgment  Debtor. 
Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  filed  the  day  of  >  18    , 

and 

It  is  ordered  that  the  above-named  judgment  debtor  do  pay  to 
the  above-named  judgment  creditor  the  sum  of  ^  together 

with  interest  thereon  at  the  rate  of  £4  per  centum  per  annum  from 
the  day  of  « 18    ,  the  date  of  the  judgment, 

and  also  £  the  costs  of  this  application  in  manner  fol- 

lowing ;  namely  [here  deecribe  the  mode  in  n^ieh  the  payment  it  to  he 
made}. 
Dated  the  day  of  ,18    . 


Ko.  48. 

Obdxb  fob  ConcrrrAL  of  Judomknt  Dbbtob. 

18    .     [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 

Division. 

Judge  in  Chambers. 

Between  ,  Judgment  Creditor, 

and 
,  Judgment  Debtor. 
Upon  hearing  ,  and  upon  readihg  the  affidavit  of 

,  filed  the  day  of  1 18    , 

and 

It  is  ordered  that  the  above-named  judgment  debtor  be,  for  de- 
fault in  payment  of  the  debt  hereinafter  mentioned,  conunitted  to 
prison  for  the  term  of  from  the  date  of  his  arrest,  in- 

cluding the  day  of  such  date,  or  until  he  shall  pay  £  , 

being  the  amount  due  from  him  in  pursuance  of  a  judgment  [or 
order]  of  the  High  Court  of  Justice^  bearing  date  the 
day  of  » 18    ,  together  with  interest  thereon  at  £4  per 

cent  per  annum  from  the  aforesaid  date,  and  £1  6«.  8d.  for  costs  of 
this  order,  and  sheriff's  fees  for  the  execution  thereof. 
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Appz.  K.       And  it  is  fozther  ordered  that  the  sheriff  take  the  said  debtor  for 
Kof.  48 —  the  purpose  aforesaid  if  he  is  found  within  his  bslliwick. 
50.  And  it  is  ordered  that  the  costs  of  this  sppUcation  be 
Dated  the  day  of  ,  18    . 


No.  49. 
Obdeb  for  Covuittal  of  JuDoifnrr  Debtor  ov  Nokpatxznt  of 

IXSTALMSNT. 

18    .     Iff  ere  put  ike  UUer  and  numba-.] 
In  the  High  Court  of  Justice. 

Division. 

Judge  in  Chambers. 
Between  ,  Judgment  Creditor, 

and 
,  Judgment  Debtor. 
Upon  hearing  ,  and  upon  reading  the  affidavit  of 

,  61ed  the  day  of  ,  18    . 

and 

It  is  ordered  that  the  above-named  judgment  debtor  be,  for  de- 
fault in  payment  of  £  ,  being  the  amount  of  the  [fa^] 
instalment  of  the  judgment  debt  of  £  in  this  action 
directed  to  be  paid  pursusnt  to  the  order  of  ,  bcaaring 
date  the                    day  of                       f  18    ,  committed  to  prison 
for  the  term  of                           from  the  date  of  his  arrest,  indoding 
the  day  of  such  date,  or  until  he  shall  pay  the  said  instalment, 
together  with  13s.  4d,  the  costs  of  this  order,  and  sheriff*s  fees  for 
the  execution  thereof.    And  it  is  further  ordered  that  the  sheriff  of 
take  the  said  debtor  for  the  puipose  aforesaid  if  he  is 
found  in  his  bailiwick. 
And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the                       day  of                      ,  18    . 


No.  50. 

Intbbpliadbb  Obdbb,  No.  1. 

18    .    Iffere  put  the  letter  and  number,'] 
In  the  High  Court  of  Justice. 

Division. 

in  Chambers. 
Between  ,  Plaintiff, 

and 

,  Defendant, 
and  between 

.Claimant, 
and 

,  Beapoodent. 
Upon  hearing  ,  and  upon  reading  the  affidavit  d 

,  filed  the  day  of  ,  18    , 

and 

It  la  ordered  that  the  claimant  be  barred,  that  no  action  be  bnmglit 
against  the  above-named  [sheriff]  ,  and  that  the  costs 

of  tlusi^ypUoation  be 
Dated  the  day  of  ,  18    . 
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No.  51.  Appx.  K. 

Iktebfleadxr  Oadzr,  No.  2.  iroi.51,fl2. 

18    .    [Here  put  the  letter  and  number,] 
In  tbe  High  Court  of  Justice. 

Division. 

in  Chambers. 
Between  ,  Plaint'ff, 

and 

,  Defendant, 
and 

,  Claimant. 
Upon  hearing 
and  upon  reading  the  affidavit  of  ,  61ed  the 

day  of  >  18    ,  and 

It  is  ordered  that  the  above-named  claimant  be  substituted  as 
defendant  in  thii  action  in  lieu  of  the  present  defendant,  and  that 
the  oosta  of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  52. 

Intebpleadeb  Order,  No.  3. 

18    .    [Here  put  Hie  Utter  and  numher,'] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
Between  ,  Plaintiff, 

and 

,  Defendant 
And  between  ,  Claimant, 

and  the  said  , 

execution  creditor,  and 
,  the  sheriff 
of  ,  Respondents. 

Upon  hearing  , 

and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  1 18    ,  and 

It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods  seized  by 
him  under  tbe  writ  of  fieri  facias  issued  herein,  and  pay  the  net 
proceeds  of  the  sale,  after  deducting  the  expenses  thereof,  into  Court 
in  this  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial  of 
an  issue  in  the  High  Court  of  Justice,  in  which  the  said  claimant 
shall  be  the  plaintiff  and  the  said  execution  creditor  shall  be  the  de- 
fendant, and  that  the  question  to  be  tried  shall  be  whether  at  the 
time  of  the  seizure  by  the  sheriff  the  goods  seized  were  the  property 
of  tbe  claimant  as  against  the  execution  creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and  delivered 
by  the  plaintiff  therein  within  from  this  date,  and  be 

returned  by  the  defendant  therein  within  dap,  and  be 

tried  at 

And  it  is  further  ordered  that  the  question  of  coats  and  all  farther 
questions  be  reserved  until  the  trial  of  the  said  issue,  and  that  no 
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Mfta^JL  ictioQ  di«U  be  broiight  Agftiost  the  mid  ilisRff  for  tike  Mi^^ 
Vml  M —  teid  goods. 

M.  Dated  the  d^yof  ,18     . 


No.  53. 

ImRPLBADKB  ObDXB,  No.  4. 

[^ffeading  at  in  Form  52.] 

Upon  heiring,  ftc 

It  is  ordered  that  upon  payment  of  the  enm  of  iC  is: 

Court  by  the  said  claimant  within  from  this  date,  j 

upon  his  giving  within  the  same  time  secority  to  the  safchf sctica  :: 
the  master  [or  at  the  cote  may  ht\  for  the  payment  of  the  oe^ 
amount  by  the  said  claimant  according  to  the  diractioiia  of  ssyanir 
to  be  made  herein,  and  upon  payment  to  the  aboFe-named  sluetif  I 
the  possession  money  from  tins  date,  the  said  sheriff  do  withdo^ 
from  the  possession  of  the  goods  seized  by  him  under  the  writ  cf  ^ 
facias  herein. 

And  it  is  further  ordered  thai  unless  such  payment  be  made  3 
security  given  within  the  time  aforeaaid  the  said  sheriff  proceed  t 
sell  the  said  goods,  and  pay  the  proceeds  of  the  sale,  after  detiizcth: 
the  expenses  thereof  and  the  possession  money  from  tfaia  date,  b» 
Court  in  the  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c 

And  it  is  further  ordered  that  this  issue,  &c 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 

Dated  the  day  of  ,  18     . 


Na54. 

Intkbplsadkb  0]U)vr,  No.  5. 

[Heading  as  in  Form  52.] 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  £  ic: 

Court  by  the  said  claimant^  or  upon  his  giving  security  to  the  sati^ 
faction  of  the  master  [or  at  the  cate  may  &e]  for  the  payment  oi  tbt 
same  amount  by  the  claimant  according  to  the  directions  of  asj 
order  to  be  made  herein,  the  above-named  sheriff  withdraw  &iHn  tbe 
possession  of  the  goods  seized  by  him  under  the  writ  of  fieri  itan 
issued  herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  uniSl.  sasit 
payment  made  or  security  given,  the  sheriff  continue  in  poseeaBC' 
of  the  goods,  and  the  claimant  pay  possession  money  for  the  time  k? 
80  continues,  unless  the  claimant  desire  the  goods  to  be  sold  by  tk 
sheriff,  in  which  case  the  sheriff  is  to  sell  them  and  pay  the  proceed 
of  the  sale,  after  deducting  the  expenses  thereof  and  the  possesik'S 
money  from  this  date,  into  Court  in  the  cause,  to  abide  further  crde^ 
herein. 

And  it  is  further  ordered  that  the  parties  proceed,  ftc. 

And  it  is  further  ordered  that  this  issue,  &o. 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 

Dated  the  day  of  ,  18    . 
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No.  55.  Appz 

IHTKRPLEikDKB  ObDKB,  No.  6.  M 

[ffeadijtg  at  in  Form  52.]  


The  clftimant  and  execation  creditor  having  requested  and  con- 
sented that  the  merits  of  the  daim  made  by  the  claimant  be 
disposed  of  and  determined  in  a  summary  manner,  now  upon 
hearing  ,  and  upon  reading  the  affidavit  of  , 

filed  the  day  of  >  18    ,  and 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18    . 


No.  66. 

iKTiBPLKADEE.  ObDSR,  No.  7. 
[Heading  <u  in  Form  52.] 

Upon   hearing  ,  and   upon   reading  the   affidavit 

of  ,  filed  the  day  of  »  13    ,  and 

It  is  ordered  that  the  above-named  sheriff  proceed  to  sell  enough 
of  the  goods  seized  under  the  writ  of  fieri  facias  issued  in  this 
action  to  satisfy  the  expenses  of  the  said  sale,  the  rent  (if  any)  due, 
the  daim  of  the  claimant,  and  this  execution. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the  said  sale 
(after  deducting  the  expenses  thereof,  and  rent,  if  any),  the  said 
sheriff  pay  to  the  claimant  the  amount  of  his  said  daim,  and  to  the 
execution  creditor  the  amount  of  his  execution,  and  the  residue,  if 
any,  to  the  defendant. 

And  it  is  further  ordered  that  no  action  be  brought  against  the 
said  sheriff,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,18    . 


No.  57. 

Obdeb  Disuissinq  Summons  (oenibally). 

[Heading  as  in  Form  1.] 

Upon   hearing  ,  and   upon  reading   the  affidavit 

of  ,  filed  the  day  of  18    , 

and 

It  is  ordered  that  the  application  of  be  dismissed*  with 

costs  to  be  taxed  and  paid  by  the  to  the 

[or,  and  that  the  costs  of  and  occasioned  by  this  application  be 
the  's  in  any  event]. 

Dated  the  dsyof  18    . 


No.  58. 

SUMXOlfS  FOB  EkTBT  OP  SATISFACTION  ON  A  RlGiaTEBED  BiLL  OF 

Sale. 

In  the  High  Court  of  Justice. 

In  the  matter  of  a  bill  of  sale  by  to  , 

dated  the  day  of  >  18    ,  and  registered  on 

the  day  of  ,  18    . 
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uulf:s  of  the  supreme  court. 

Appz.  X.       Let  all  parties  concerned  attend  the  R(|;i8tnr  ol  BOk  of  S^k  r 
Vo.  M.     the   Central  Office,  Royal   Conits  of  Jnstioe,    London,   00  u 

day  of  ,  18     ,  at  o'd-xk  -: 

the  noon,  on  the  hearing  of  an  applieation  on  the  p«r 

of  that  aatiaf action  be  entered  on  the  above 

bill  of  lale. 

Dated  the  day  of  ,  18     . 

Thit  rammons  was  taken  out  by  ,  of 

To 


AppxL.  APPENDIX  L. 

Km.  i,  9. 

CHANCERY  DIVISION. 

No.  1. 

SummonM  by  Chief  Oerh 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 
In  the  matter  of  the  estate  of  A.  B.,  late  of  ,  in  tr 

county  of  ,  deceased. 

Or 

Between  C.  D.,  Petitioxier, 
and 
E.  P.,  l>eiieDdaat. 
The  defendant  E.  F,  [or  G.  ff.,  of,  &c.]  is  hereby  aunuxHined  : 
attend  at  the  chambers  of  Mr.  Justice  •  mt  the  R<  •  1 

Courts  of  Justice,  on  the  day  of 

at  o'clock  in  the  noon,  to  be  examined  [i** 

be  examined  as  a  witness]  on  the  part  of  the        ^  ,  for  U' 

purpose  of  the  proceedings  directed  by  Mr.  Justice  t 

be  taken  before  me. 
Dated  thU  day  of  ,18    . 

X.  r.. 

Chief  OeriL 

This  summons  was  taken  out  by  of  ,  c 

the  county  of  ,  Solicitors  for 


No.  2. 

Form  of  Advfrtitement  for  ClaimanU  not  bring  CredUon, 

Pursuant  to  a  judgment  [or  order]  of  the  Chanoei7  DiTisiaa  «t 
the  High  Court  of  Justice  made  in  [the  matter  of  the  estate  l< 

,  and  in]  an  action  by  against 

the  persons  claiming  to  be  next  of  kin  to  [or  the  heir  of,  a«  Ae  eatt 
may  be]  ,  late  of  ,  in  the  county  of 

who    died   in    or  about   the   month    of  ,    are  b> 
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their  aoliciton,  on  or  before  the  day  of  ,  to  Appx.  L. 

come  ia  and  prove  theur  claims  at  the  chambers  of  Mr.  Justice   Hoa.  8 — 
,  at  the  Royal  Courts  of  Justice,  or  in  default  thereof         4. 

they  will  be  peremptorily  excluded  from  the  benefit  of  the  said 

judgment  [or  orderj.      The  day  of  ,  at 

o'clock  in  the  noon,  at  the  said 

chambers,  is  appointed   for  hearing  and  adjudicating    upon  the 
claims. 

Dated  the  day  of  ,  18    . 

A,JB,, 
Chief  Clerk. 


No.  3. 
Form  of  Advertitement  for  Creditora. 

Pursuant  to  a  judgment  [or  an  order]  of  the  Chancery  Diviflion  of 
the  High  Court  of  Justice  made  in  [the  matter  of  the  estate  of  A.B., 
and  inj  an  action  S.  against  P.,   the   creditors  of  A.B.f   late  of 
,  in  the  county  of  ,  who  died  in  or  about 

the  month  of  i  18    »  ft^^  on  or  before  the 

day  of  ,    18    ,    to    send    by   post,    prepaid,    to 

£\Ff  of  ,  the  solicitor  of  the  defendant  C'./>.,  the 

executor  [or  administrator]  of  the  deceased  [or  as  may  bt  directed], 
their  Christian  and  surname,  addresses  and  descriptious,  the  full 
particulars  of  their  claims,  a  statement  of  their  accounts,  and  the 
nature  of  the  securities  (if  any)  held  by  them,  or  in  default  thereof, 
they  will  be  peremptorily  excluded  from  the  benefit  of  the  said  judg- 
ment [or  order].  Every  creoitor  holoing  any  ^ecurity  is  t«  >  pnxluce  the 
same  before  Mr.  Justice  at  hia  cl  amber?,  the  Royal  (-ourts 

of  Justice,  London,  on  the  day  of  »  18    , 

at  o'clock  in  the  noon,  being  the  time 

appointed  for  adjudication  on  the  claims. 

Dated  this  day  of  ,18    . 

Chief  Clerk. 


No.  4. 

Notice  to  Creditor  to  Produce  DccumenU. 

[ShoH  TUle,] 

Yuu  are  hereby  required  to  produce  in  support  of  the  claim  sent 
in  by  you  against  the  estate  of  A.B.,  deceased  [dtMcribe  the  documtnt 
required  to  be.  produced],  before  Mr.   Justice  ,  at  his 

chambers  at  the  Rojral  Courts  of  Justice,  London,  on  the 
day  of  .     ,  18    ,  at  o'clock  in  the 

noon. 

Dated  this  day  of  ,18    . 

O.R.,  of,  (i-c,  solicitor  for  plaintiff  [or  defendant,  or  <u  the  case 
may  be]. 
To  Mr.  S,T, 
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Apiiz.  L.  Na  5. 

Af  davit  of£jtnUar  or  AdmituMrator  «w  l»  CUdau  cf  Credit-j^ 

In  the  Hi^  Court  of  Jostioe. 
CLA&cerr  Inriinoii. 
Jir.  Jnstioe 

[rat..] 

We,  C  /)m  ot,  ^x^  the  above-named  plaintiff  \cr  defeadaot,  '^  ' 
may  W\,  the  executor  [or  administrator]  ni  A.  B.,  late  of 
in  the  ormntj  of  ,  deoeaaed,  and  E.  P^  oi,  dx^  aalidtvr. 

severally  make  oath  and  aay  aa  follows: — 

I,  the  naid  E.  P.,  for  mynelf,  say  aa  foIlowB: — 

1.  I  have  in  the  paper  writing  now  pmdnoed,  and  ahofwn  to  k-. 
and  marked  A.,  set  fc»th  a  list  of  all  the  claims,  the  pai^ctilar»  • : 
which  have  been  sent  in  to  me  by  persons  claiming  to  be  cr«diu-n-  i 
the  said  A.  B^  deceased,  pursuant  to  the  adv«rttBement  isaied  ii 
that  behalf,  dated  the  day  of  ,  18     . 

And  I,  the  said  C.  /).,  for  myself,  say  as  follows : — 

2.  I  have  examined  the  pairticnlars  of  the  several  <»1*twr>»  jq^. 
tioned  in  the  paper  writing  now  produced,  and  shown  to  me^  a£C 
marked  A«,  and  I  have  compared  the  same  with  the  books,  aoco 
and  documents  of  the  said  A.  B.  [or  at  may  be,  and  ttate  ttny 
inqviritt  or  investigations  made'},  in  order  to  a»<»rtain,  so  f jut  as  I  fiii 
able,  to  which  of  such  claims  the  estate  of  the  said  A^  S,  ia  ju^t.? 
liable. 

3.  From  such  examination  [and  state  any  other  tvoaem^l  I  am  * 
opinion  and  verily  believe,  that  the  estate  of  the  said  A.  B.  is  jn^i.^ 
liable  to  the  amounts  set  forth  in  the  uxth  column  of  the  fir)»t  par. 
of  the  said  paper  writing,  marked  A.,  and  to  the  best  of  my  ksi.ir- 
ledge  and  belief,  such  several  amounts  are  justly  due  from  the  est^r 
of  the  said  A,  B,j  and  proper  to  be  allowed  to  the  respective  dam* 
ants  named  in  the  said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A,  B,  is  not  jn»tlT 
liable  to  the  claims  set  forth  in  the  second  part  of  the  paid  ^ya 
writing,  marked  A.,  and  that  the  same  ought  not  to  be  allowei 
without  proof  by  the  respective  claimants  [or,  1  am  not  able  to  stat<- 
whether  the  estate  of  the  said  A.  B.  is  justly  liable  to  the  dsdms  %t 
forth  in  the  second  part  of  the  said  paper  writing,  marked  A.,  *t 
whether  such  claims,  or  any  parts  thereof,  are  proper  to  be  sJlow^i 
without  further  evidence  J. 

6.  Except  as  hereinbefore  mentioned,  there  are  not,  to  the  b^  (4 
my  knowledge,  information  and  belief,  any  other  claims  against  thr 
estate  of  the  said  A.  B, 

Sworn,  &c. 


No.  6. 
fxhibU  ref erred  io  in  AffldavU  No.  5. 

A. 

[ShoH  TiOe.] 

Last  qi  daimn,  the  particulars  of  which  have  been  sent  in  to  £L  F^ 
the  solicitor  of  the  plaintiff  [or  defendant,  or  €U  may  be],  by  persons 
claiming  to  be  creditors  of  A,  B,,  deceased,  pursuant  to  the  adv«^ 
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dsement  iBsned  in  that  behalf,  dated  the  day  of  ,    Appx.  L. 

18     .  Koi.  6,  7. 

This  paper  writing  marked  A.  was  produced  and  shown  to  ,  

and  is  the  same  as  is  referred  to  in  his  affidavit  sworn  before  me  this 
day  of  ,  18    . 

JVt  JB.f  ax, 

FiBST  Pabt. — Claims  proper  to  be  allowed  without  further  evidence. 


Serial 
No. 

Xamee  of 
Claimants. 

Addresses 

and 

Descriptions. 

Particulars 
of  Claim. 

Amoimt 
claimed. 

Amount 

proper  to 

be  aUowod. 

£    8.    d. 

£    B.    d. 

Second  Part. — Claims  which  ought  to  be  proved  by  the  Claimants. 


Serial  Nd. 

Names  of 
Claimants. 

Addresses  and 
Descriptions. 

Partictilars  of 
Claim. 

Amount 
claimed. 

£    s.    d. 

1 

No.  7. 

Notice  to  Creditor  of  Allowance  of  Claim, 

[SkoH  Title.] 

The  claim  sent  in  by  yon  against  the  estate  of  A,  B,t  deceased,  has 
been  allowed  at  the  sum  of  £  ,  with  interest  thereon  at 

Ji  per  cent,  per  annum  from  the  day  of 

,18    ,  and  £  for  costs. 

[//  part  onl§f  aUowed,  add.  If  you  claim  to  have  a  lai^r  sum 
allowed,  you  are  hereby  required  to  prove  such  further  claim,  and 
you  are  to  file  such  affidavit  as  you  may  be  advised  in  support 
of  your  claim,  and  give  notice  thereof  to  me  on  or  before  the 
day  of  ,  18      ,  next,  and  to  attend  by 

your  solicitor  at  the  chambers  of  Mr.  Justice  at  the 

Royal  Courts  of  Justice  on  day  of  *  18    , 

at  o'clock  in  the  noon,  being  the  time  appointed 

for  adjudicating  on  the  claim. 
Dated  this  day  of  ,18    . 

G.R.<,  of,  Ac,  Solicitor  for  the  plaintiff 
[or  defendant,  or  a^mayhe^ 
To  Mr.  P.R, 
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BULKS  OF  THE  SUPEEME  COURT. 


Appz.  L. 
Ho.  12. 


Naia. 

Acecunl  of  PtrwnaX  Etiate,  being  AcooiMt  A. 

Form  No,  IL 


Ttjtrrti  f9  9 


In  the  High  Court  of  Jnstioa. 

Chanceiy  Diviaion. 

Mr.  Justice 

[7Vl2e.1 
This  acooant  marked  A.  was  prodaced  and  shown  Ua  A^  B^  C  -~ 
and  E,  F,,  and  is  the  account  referred  to  in  their  affidjkvit  swi^sx  '^^' 
day  of 
Before  me  [to  be  tigned  here  bf  CommitnoHor  or  <^ktr  V 
vkom  the  aj^darit  U  twom,] 


N...  ..f 
Item. 


1 

3 


5 


6 


n%te  when 
received. 


Xaniefl  of  Persons 

fi>>m  whom 

received. 


18 


I  Evans  and  Co.  . 

I 

John  James .    . 
.  Samuel  Jones    . 

James  Evans 
I  WiUiam  WiUiams 


On  what  Afloount  rBoetvwi. 


An:-*' 
reeei: 


Found  in  honse. 

Bslanoe  at  bankers. 

Half  year's  dividend  on 
2,00(ML  3/.  per  cent. 
annuitieB  due. 

Bond  debt  of  3002.  and 
interest  from     to 

Bond  debt  of  SOOZ.  and 
interest  from     to 

Half  year's  rent  of  lease- 
hold house  due 

Produce  of  sale  of  the 
above  leasehold  house. 


I 


DlBBUBSDCKNTB. 


1 

No.  of 
Item. 

Date  when 

paid  or 

allowed. 

Names  of  Persons 

to  whom  paid  or 

allowed. 

For  what  purpose  paid 
or  allowed. 

paid.-r 

alk>wec. 

1 

2 
3 

4 

18     . 

James  Price .    . 

Messrs.  A.  &  Bw 
John  George     . 

James  Price .    . 

Undertaker's    bill    for 

funeraL 
Expenses  of  probatCL 
A  debt  due  to  him  for 

medical  attendance. 
Bond  deU  of  1,000/.  and 

2U.  for  interest  there* 

£     «.    r. 
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-T 


JkKminct 

for  .tlJuU 
niont 

itklht  by 
com  pun 
under  S 
W  VirL 

t.  JU». 


Ona 

fort 

tfOOi 

gU0 


Arrx  L 


J— <*  w  .''  7"  -»■»-»."  -T 


\      / 


Br'  «v  a*  '-    ^   ^  --^  •*    •  - 


r.  .    «*  -^•^•- «-    "•  -^ 


1^      . 


£tmc«  Ami  C 


J<.Jm/j 


SAm^tri  JoJ 


jMJDt*  E 


WilhMm  WJJBMmm    Pw 


F    -r  I 
Br  :    -i 

»•-   •  — ^ 

fc   .  -  -I 


r*at«  when     Xani«  of  Ptonooc 


/     i«ii 


aiiowed. 


/ 


;< 


•^AmeaFiioe.    .  /  CTndertak* 


^obn  fJeotye     .  /A  debt   doe  1 

.  /Bonddebtof: 
2SL  for  uiUr 
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No.  13. 

AeeourU  of  RenU  and  Prc^fitSf  beinj  the  Account  B,  rtftfrtd  to  in 

No.  11. 

B. 

In  the  Hfgh  Court  of  Justice. 

Chuioery  Division. 

Mr.  Justice 

[TiOe,] 

This  account  marked  B.  was  produced  and  shown  to  A.  S,,  C.  2>., 
and  £,  F.,  and  is  the  account  referred  to  in  their  affidavit  sworn  this 
day  of 
Before  me  [to  be  ii^ned  here  by  Commisiioner  or  officer  before 
whom  afidavit  etoom,] 


Anpx.  L. 
No.  18. 


RlOXIFTS. 


Ko.  of 
Item. 

Date  When 
reoeWed. 

Names  of 

Persons  from  whom 

received. 

On  what  Account  and  in 

respect  of  what  part  of 

the  EfState  receiTcd, 

and  when  due. 

Amount 
received. 

1 

1 
2 
8 

18     . 

John  James 
Thomas  James  . 
John  James 

Half  year's  rent  for  farm 
in  parish  of               , 
due 

One  quarter  year's  rent 
of  house  at               , 
due 

Same   as    No.   1,  due 

• 

£   a,    d. 

DiBBUBSXMENTS. 


No.  of 
Item. 

Date  when 

naid  or 

flJlowed. 

Names  of  Persons 

to  whom  paid  or 

allowed. 

For  what  porpose  paid 
or  allowed. 

Amount 
paid  or 
allowed. 

1 
2 
8 

18     . 

Sun     Insurance 
Office     . 

Thomas  Carpen- 
ter 

James  Francis  . 

One    year's    insurance 
against  fire,  due 

Repafrs  at  John  James' 
farm. 

Income  Tax,  half  year 
due  10th  October. 

£   «.    d 
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Appz.  L. 
Ho.  14. 


V.      * 


o 
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BULES  OF  THE  SUPREME  COURT. 


Appx.  L» 

Bm.  14, 

15. 


SUXMABT. 


Amount  of  bftlanoe  doe  from  re- 
ceiver on  account  of  real  estste 
on  last  aooonnt 

Amount  of  receipts  on  theaboTe 
aoooont  of  real  estate 

Balance  of  last  acoonnt  paid  into 
C/Oort     .        .        •        •        ■ 

Amount  of  payments  and  allow- 
anoes  on  the  above  aoooont  of 
real  estate      .        .        .        . 

Amount  of  receiver's  costs  of 
passing  this  account  as  to  real 
estate 


£   I.    d. 


n 


£   M.   d.     £ 


n 


n 


Balance  due  from  the  receiver  on  aoooont  of  real  estate  £ 


Amount  of  balance  due  from  re- 
ceiver on  last  account  of  per- 
sonal estate    .... 

Amount  of  receipts  on  the  above 
account  of  personal  estate 

Balance  of  last  account  paid  into 
Court 

Amount  of  pajrments  and  allow- 
ances on  the  above  account  of 
personal  estate 

Amount  of  receiver's  costs  of 
pausing  this  account  as  to  per- 
sonal estate    .... 


£   i.   d. 


I. 


n 


n 


t» 


n 


It 


II 


M 


>i 


Balance  due  from  the  receiver  on  account  of  personal 
estate £ 


No.  15. 
Ordinary  CondiHont  of  Sale, 


Conditions  of  Sale. 

1.  No  person  is  to  advance  less  than  £  at  each 
bidding. 

2.  The  sale  is  subject  to  a  reserved  bidding  for  each  lot  which  has 
been  fixed  by  the  judge  to  whom  this  cause  is  assigned. 

3.  Kach  purchaser  is  at  the  time  of  sale  to  subscribe  his  name 
and  address  to  his  bidding  and  the  abstract  of  title,  and  all  written 
notices  and  communications  and  summonses  are  to  be  deemed  duly 
delivered  to  and  sen'ed  uoon  the  purchaser  by  being  left  for  him  st 
such  address,  unless  or  until  he  is  represented  by  a  solicited. 

420 


APPENDIX  OP  FORMS. 

4.  £ach  parchaser  is  at  the  time  of  sale  to  pay  a  deposit  of  Appx.  L, 
£  per  cent,  on  the  amount  of  hia  parcbaee  money  to     Ko.  19. 

,  the  person  appointed  by  the  said  judge  to  receive  the  same. 

5.  The  chief  clerk  of  the  said  judge  will  after  the  sale  proceed 
to  certify  the  result,  and  the  day  of 

at  of  the  dock  noon  is 

appointed  as  the  time  at  which  the  purchasers  may,  if  they  think  fit, 
attend  by  their  solicitors  at  the  chambers  of  the  said  judge  at  the 
Boyal  Courts  of  Justice,  London,  to  settle  such  certificate.  The 
certificate  wiU  then  be  settled,  and  will  in  due  course  be  signed  and 
filed,  and  become  binding  without  further  notice  or  expense  to  the 
purchasers. 

6.  The  vendor  is  within  days  after  such  certificate  has 
become  binding  to  deliver  to  each  purchaser,  or  his  solicitor,  an 
abstract  of  the  title  to  the  lot  or  lots  purchased  by  him,  subject  to 
tho  stipulations  contained  in  these  conditions.  And  each  purchaser 
IB,  within  four  days  after  the  actual  deliveiy  of  the  abstract,  to 
deliver  at  the  office  of  ,  solicitor,  at  ,  in 
the  county  of  ,  a  statement  in  writing  of  his  objections 
and  requiwtions  (if  any)  to  or  on  the  title  as  deduced  by  such 
abstract,  and  upon  the  expiration  of  such  last- mentioned  time, — and 
in  this  respect  time  is  to  be  deemed  of  the  essence  of  the  contract, — 
the  title  is  to  be  considered  as  approved  of  and  accepted  by  such 
purchaser,  subject  only  to  such  objections  and  requisitions,  if  any. 

7.  Kach  purchaser  is,  in  addition  to  the  amount  of  his  bidding  at 
the  sale,  to  pay  the  value  of  all  timber  and  timber-like  trees,  tellers, 
and  poUarda,  if  any,  on  the  lot  purchased  by  him,  down  to  Is.  per 
stick,  inclusive,  the  amount  thereof  to  be  ascertained  by  a  valuation 
to  be  made  in  manner  following ;  that  is  to  say,  each  party  (vendor 
and  purchaser),  or  their  respective  solicitors,  is  within 

days  after  the  chief  clerk's  certificate  has  become  binding  to 
appoint  by  writing  one  valuer,  and  give  notice  in  writing  to  the 
other  party  of  such  appointment,  and  the  valuers  so  appointed  are 
to  make  such  valuation,  but  before  they  commence  their  duty  they 
are  to  appoint  an  umpire  by  writing,  and  the  decision  of  such 
valuers  if  they  agree,  or  of  such  umpire  if  .they  disagree,  is  to  be  ■ 
final ;  and  in  case  the  purchaser  shall  neglect  or  refuse  to  appoint 
a  valuer,  and  give  notice  thereof  in  the  manner  and  within  the  time 
above  specified,  the  valuation  is  to  be  made  by  the  valuer  appointed 
by  the  vendor  alone,  and  his  valuation  is  to  be  final. 

8.  Each  purchaser  is  under  an  order  for  that  purpose  to  be 
obtained  by  him,  or  in  case  of  his  neglect  by  the  vendors  at  the 
costs  of  the  purchaser,  upon  application  at  the  chambers  of  the  said 
judge,  to  pay  the  amount  of  his  purchase  money  {after  deducting  the  ip^  ^ 
afnount  paid  tu  a  deposit),  together  vfith  the  amount  of  the  valuation  altered  if 
under  the  seventh  condition,  ijany,  into  Court  to  the  credit  of  this  the  4tli  or 
cause  ,  on  or  before  the  said  day  of  JJJjj'^n^^t  ** 

,  and  if  the  same  is  not  so  paid,  then  the  purchaser  is  lugcrted 
to  pay  interest  on  his  purchase  money,  including  the  amount  of  such 
valuation  at  the  rate  of  £  per  cent,  per  annum  from 

the  day  of  to  the  day  on  which  the  same 

is  actually  paid.    Upon  payment  of  the  purchase  money  in  manner  This  to  be 
aforesaid,  the  purchaser  is  to  be  entitled  to  possession,  or  to  the  in  accor- 
renta  and  profits,  as  from  the  day  of  ,  J^J^*,^ 

down  to  which  time  all  outgoings  are  to  be  paid  by  the  vendors.        directiug 
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the  ial»  or  entitle  th*  punlwMr  to  bs  duohurg«d  tirmt  hit  |nnb- 

-  but  ft  compeiiiftUon  ia  to  ba  mftde  to  or  by  the  pnichwa. "  - 

CMe  nut;  be,  and  tbe  unnuDt  of  lUoh  ^-  i^  i- . 

by  tbe  Mid  jadge  kt  chHoben. 


limMj.  If  the  porobusr  shall  Dot  pay  bis  partfaaae  moKT  *' " 
time  above  ipecifled,  or  at  any  other  time  wludi  maj  be  ■■"'^J 
any  order  for  that  poipoee,  and  in  all  other  leepecta  pafura  i!" 
oonditiona,  an  order  may  be  made  by  the  said  judge  np«)  id- 
eation at  cbamben  for  the  re-aiUo  of  the  lot  puichaanl  b;*^' 
purcha»r,  and  for  payment  by  the  pnichaeer  of  the  define" 
any,  in  the  pHoe  which  may  be  obtained  upon  raA  r(-t*I<  '^ 
of  all  ooete  aiui  eipeniea  occauoned  by  auch  dafanlt 


No.  18. 
4ffidant  ofltauU  of  Sale. 
In  the  High  Coart  of  Justice. 
Chancery  Division. 
Mr.  Juatice 

I,  A.  B.,  of  ix.,  aaotioneer.  the  perwa  ^ipointed  by  tlnj»fa' 
whom  this  canae  is  assigned  to  veil  the  estate*  oompn™  "  " 
particulars  hereinaftar  referred,  do  make  oath  and  aay  ai  fw*' ' 

1.  I  did  at  the  time  and  pdaoe  In  the  Iota,  and  rabfd  l"-' 
Oonditions  ipecifled  In  the  partlcnlan  and  ooiiditiuoa  t^  ^l 
produoed  and  shown  to  me,  and  marked  with  tbe  letter  A-  P ' 
for  sale  by  auction  the  estates  deaoiibed  in  audi  paiticiilm  '- 
remit  of  aacb  sale  is  truly  set  forth  in  the  Uddiiiff  p¥«*^' 
with  the  letter  B.  noir  produced  and  ahown  to  me. 

2.  The  sum  set  forth  in  the  aeoond  column  of  ancb  IsddN  1*^ 
are  the  highest  sums  bid  for  the  reapeotlie  lota,  the  diu>'*"^ 
which  are  let  forth  in  the  fint  column  oiqioiite  to  sndi  "^^i. 
taam,  and  the  pemona  wbowt  naioee  are  ■obecnbed  is  ^ .. 
oolumn  of  such  bidding  paper  as  pnrohaaais  ware  reqweti^  ~ 
higheit  bidders  for  and  becuue  the  purchaaen  of  tbe  ce^o*" 
tbe  numbera  whereof  are  >et  oppoaite  to  ancb  respective  oanw  " 
said  firat  column  of  the  said  bidding  pftpar  at  tbe  P*",''C 
set  opposite  to  th^  respective  namea  in  the  a^d  •eonu  B**^ 
thereof. 

S.  The  se 
the  third  oolnmn  of  tbe  said  bidding  pH>er  written  tli 
sold"  were  not  sold,  no  peiaon  having  bid  a  mm  equal  toot 
than  the  raerved  bidding  fixed  by  the  said  judge.  ^j, 

i.  No  penon  bid  any  lom  whatever  (or  either  of  the  I*  "Jj*^ 
the  number*  of  which  I  have  in  tbe  eecond  oolunm  d  *" 
Inddlng  paper  written  the  words  "  no  bidding."  s, 

B.  The  a^d  aale  wu  oonductad  hv  dih  in  a  fmtr_  orxn.  H>dt>°^ 
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6.  I  have  received  the  suxob  set  forth  in  the  fourth  column  of  the'  Appz.  L. 
schedule  hereto  as  deposits  from  the  respective  purchasers  whose  Vo.  16, 
names  are  set  forth  in  the  second  column  of  such  schedule  opposite        17. 

the  said  respective  sums,  in  respect  of  their  said  respective  purchase 

moneys,  leaving  due  in  respect  of  the  said  purchase  moneys  the 
respective  sums  set  forth  in  the  fifth  column  of  the  said  schedule. 

The  SoHEDULB  ahove  referred  to. 


No.  of  Lot 

Name  of  Pur- 

Amount  of  Pur> 

Amoimt  of  De- 

Amount remain- 

ohaaer. 

cbaae  Money. 

posit  reoeived. 

ing  due. 

No.  17. 

— 



Liiit  of  DebU  aUUnoed, 

James  v.  Jones. 

List  of  Debts. 

Amounts 

No.  of 

allowed  for 

Total 

Entry 

of 
Claim. 

Names  of  Crediton. 

Addressee. 

Principal, 

Amounts 

Interest,  and 
Costs. 

Due. 

£      a     d. 

£      «.     d 

2 

James  Allen .    . 

Boston,  in  the  county 
of  Lincoln,  surgeon 
Interest     . 
Costs 

100     0     0 
4     0     0 
2     2    0 

106     2     0 

1 

Charles  Cohen  . 

98,  Piccadilly,  in  the 

county  of  Middle- 

sex,       gentleman, 

executor   of    John 

Thomas 

67    0    0 

Interest     from     5th 

October,    1850,   at 
£5  per  cent  . 
Costs 

4    2    0 
2    2    0 

• 

78    4    0 

5 

John  Dennis  and 

16,  Fleet  Street,  Lon- 

QwenThopias. 

don,    grocers,    and 

co^partners 
Interest    from    16th 

October,    1852,   at 

£5  per  cent  . 
Another  debt    • 
Interest     . 
Costs 

100    0    0 

5    0    0 

62    0    0 

2  10    0 

2    4    6 

171  14    6 
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Appz.  £. 
Ko8.18,19. 


Na  18. 

Li$t  of  Legaelea  rtmaining  unpaid, 

James  r.  JoneB. 

List  of  Legacies. 


Karnes  of  Legatees. 


DoscriptioaB. 


James  Oliver 


Mary  Russell 


Jane,  the  wife  of 
John  Williams 


Son  of  testator,  an  infant 
Interest        .... 

Of  20,  Cheapeide,  London, 
widow      .... 

Interest  from  Ist  January, 
1850,  the  death  of  testator 

Of  Lincoln,  Esq.  . 
Paid  in  part 


Interest 


Amounts  of 

Principal  and 

Interest. 


£     t.    d 

100    0    0 

7    5    6 


I 


Total 

Am  mints 

Due. 


107     5     6 


50    0    0 


4    8 

0 

250    0 
50    0 

0 
0 

200    0 
14  11 

0 

0 

54     8    0 


214   11     0 


Total  £ 


No.  19. 

lAjgt  of  AnnuUiei  and  Arrtart  due. 

List  of  Annuities. 


Names  of 
Annuitants. 

Description  of  Annuitants  and 
Nature  of  Annuitants. 

Amounts  of 
Annuities. 

Amount*  c<f 
An^aandue. 

Mary  Jones 
Maria  Williams. 

Spinster,  daughter  of  testator, 

during  her  life. 
Widow  of  testator,  during 

her  life  and  widowhood. 
Arrears  due  from  7th  August, 

1882,  down  to  which  it  has 

has  been  paid. 

Totals                       £ 

£     a   d. 
60    0    0 

200    0    0 

26    0     0 
300  0     I  • 

£ 
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No.  20. 
List  of  Apportionmenta  among  Creditora  or  Legatees, 
Apportionment  among  Creditors  (or  Legatees). 


Appz.  L. 

Hos.  80, 

81. 


Names  of 

Creditors 

(or  Legatees). 

Addresses. 

Amounts 

before  certified 

to  be  due  and 

subsequent 

Interest. 

Totals  due. 

Amounts 
apportioned. 

£      8.    d. 
57     4     8 

67     4     8 

John  Jones     . 

Thomas  Young 
and    Robert 
Yoimg. 

20,   Cheapaide,    Lon- 
don, woollen  draper. 
Subsequent  interest  . 

Braintree,  in  the 
county  of  Essex,  ex- 
ecutors of  William 
Young,  deceased    . 

Subsequent  interest  . 

£      8,    d, 
200     0     0 

17  10    0 

£     8.    d. 

217  10    0 

217  10    0 
Totol  £ 

200     0    0 
17  10    0 

21. 


Receiver*8  Recognisance. 
,of 


,  and 


^  ^^"^     Before  our  Sovereign  Lady  the  Queen  in  her  High 
Court  of  Justice  personally  appearing,  do  acknow- 
ledge themselves,  and  each  of  them  doth  acknowledge 
^     himself  to  owe  to  and  ,  two 

^.^     of  the  chief  clerks  of   the  Chancery  Division,  the 
-^  ^     sum  of  ,  to  be  paid  to  the  said 

So^     and  ,  or  one  of  them,  or  the  executors  or 

*§  ^     administraton  of  them,  or  one  of  them,  and  unless 
'^']g     they  do  pay  the  same,  they,  the  said  , 

^  S     do  g^rant,  and  each  of  them  doth  grant  for  himself,  his 
•*o     heirs,  executors,  and  administrators,  that  the  said 
'3     sum  of  shall  be  levied,  recovered,  and 

g  rec€*ived,  of  and  from  them  and  each  of  them, 
g,  and  or  and  from  all  and  singular  the  manors,  mes- 
g«    suages,  lands,  tenements,  and   hereditaments,  goods, 

J     and  chattels,  of  them  and  each  of  them  wheresoever 
the  same  shall  or  may  be  found.     Witness  our  said 
-S  'iS    Sovereign  Lady  Victoria,  by  the  grace  of  God  of  the 
^  43     United  Kingdom  of  Great  Britain  and  Iraland  Queen, 
^  J     Defender  of  the  Faith,  and  so  forth,  at  the  Boyal 
J§  Is     Courts  of  Justice,  the  day  of  , 


•     18 
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Appz.  L       Whereas,  by  an  order  of  the  High  Court  of  Jastioe  Bade  is  i 
Hot.  81,118.  cause  wherein  are  plauitiffs  and  6ddJ.- 
ants,  and  dated  the                       day  of                        , 

It  was  ordered  that  a  proper  person  should  be  appointed  to  r^ 
oeive  [or  that  upon  the  above  bounden  first  givir.' 

security  he  should  be  appointed  receiver  of)  the  rents  and  projEt^ .-: 
the  real  estate,  and  to  collect  and  get  in  tiie  outstanding  per^.iu. 
estate  of  in  the  said  order  named.    And  wfaerete  '> 

judge  to  whom  this  cause  is  assigned  hath  [<q)provtd  of  ikt  icr 
aa  a  properpenon  to  Sr  tuck  receiver  and  ktUk]  appn  ' 
of  the  above  bounden  and  as  soretie? : ' 

the  said  and  hath  also  approved  of  the  above  wri:t  - 

recogniHance  with  the  underwritten  condition  as  a  proper  secuiitj' 
be  entered  into  by  the  said  and  par!(sa:: 

to  the  said  order  and  the  general  orders  uf  the  said  Court  is  r-^' 
behalf,  and  in  testimony  of  such  approbation  the  chief  derk  d  u? 
said  judjfe  hath  signed  an  allowance  in  the  margin  hereof. 

Now  the  condition  of  the  above  written  recognisanoe  is  sacb  tiu-' 
if  the  said  do  and  shall  duly  account  for  aU  and  e^r5 

the  sum  and  sums  of  money  which  he  shall  so  receive  on  accooet 
the  rents  and  profits  of  the  real  estate,  and  in  respect  of  the  pei^':^ 
estate  of  the  said  ,  at  such  periods  as  the  said  j'-v 

shall  appoint,  and  do  and  shall  dtdy  pay  the  balances  which  sb 
from  time  to  time  be  certified  to  be  due  from  him  as  the  said  0:^ 
or  judge  hath  directed  or  shall  hereafter  direct,  then  the  abotp  tf 
cognisance  shall  be  void  and  of  none  effect,  otherwise  the  saiBe  t^ ' 
be  and  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  by  the  above-named,  kc» 


No.  22. 

Affidavit  verifying  Receiver's  Report, 

In  the  High  Court  of  Justice. 
Chancery  Division. 

Mr«  Justice 

[!tUle,] 
I,  ,  of  ,  the  receiver  appointed  in  tb 

cause,  make  oath  and  say  as  follows  : 

1.  The  account  contained  from  page  to  page 

both  inclusive,  in  each  of  the  two  several  books  marked  wftht^' 

several  letters  A.  and  B.  produced  and  shown  to  me  at  the  Hb^  ' 

"^i"^^      swearing  this  my  affidavit,  and  purporting  to  be  my  account  d  i- 

J^^^^e,.      rents  aiSL  profits  of  the  real  estate  ana  qfthe  outstanding  persottaif^ 

appointing    of  ,  the  testator  [or  intestate]  in  this  cause,  froiQ  ^ 

the  re-  day  of  ,  18     ,  to  the  *' 

*^^^-  of  •  18    ,  both  indudve,  contains  a  tnie  aoooont  (^^ 

and  every  sum  of  money  received  by  me  or  by  any  other  pei^n  - 

persons  by  my  order  or,  to  my  knowledge  or  belief  for  my  xt»  '^ 

account,  or  in  respect  of  the  said  rents  and  prqfits  accrued  dw  t^" 

The  day  to    before  the  said  day  of  ,  on  «vi  occosk^  ^  ^, 

which  the     respect  of  the  said  personal  estate,  except  what  is  indmded  as  reca^ 

made  up.      ^  ^7  f onner  account  [or  accounts]  sworn  by  me. 

2.  The  several  sums  of  money  mentioned  in  the  said  ac(^; 
hereby  verified  to  have  been  paid  and  allowed,  have  been  acti»;. 
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and  truly  ao  pdd  and  allowed  for  the  several  purposes  in  the  said    Appz.  L. 
account  mentioned.  ^*oi?^ — 

3.  The  said  account  is  just  and  true  in  all  and  eveiy  the  items  and        ^* 

particulars  therein  contained,  according  to  the  best  of  my  knowledge 

and  belief. 

4    W.  X.  and  T.  Z,  ,  the  sureties  named  in  the 

recogpusanoe  dated  the  of  » 18    ,  are  both 

alive,  and  neither  of  them  has  become  bankrupt  or  insolvent. 


No.  28. 

Affidavit  verifying  Abstrcui, 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

[Title.] 
I,  A.  B,,  of,  &a  ,  solicitor  for  ,  in  this 

cause  [or  matter],  make  oath  and  say  as  follows : 

I  have   carefully  examined  and  compared  the  abstract  written 
on  sheets  of  paper,  now  produced  and  shown  to  me  at 

the  time  of  swearing  this  affidavit,  and  marked  with  the  letter  A, 
with  the  several  deeds  and  docoments  thereby  purported  to  be 
abstracted.  Such  abstract  is  a  true  and  correct  abstract  of  the  said 
deeds  and  documents,  so  far  as  such  deeds  and  documents  relate  to 
the  hereditaments  referred  to  in  an  order  made  in  this  action  [or 
matter],  dated  the  day  of 


No.  24. 

Affidavit  verifying  Engrottments  of  Deeds. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

[TitU.] 
I,  A .  B.y  of,  &c.  ,  make  oath  and  say  as  follows  : 

1.  I  have  carefully  examined  and  compared  the  parchment  writing 
DOW  produced  and  diown  to  me  at  the  time  of  swearing  this  affidavit, 
and  marked  with  the  letter  A,  with  the  draft  or  paper  writing  now 
produced  and  shown  to  me  at  the  time  of  swearing  this  affidavit, 
and  marked  with  the  letter  B,  being  the  draft  of  the  conveyance  [or 
settlement,  &c.]  settled  at  the  chambers  of  the  judee  to  whom  this 
cause  [or  matter]  is  assigned  pursuant  to  the  order  made  in  this 
cause  [or  matter]  dated 

2.  The  said  parchment  writing  is  a  true  and  correct  transcript  and 
engrossment  of  the  said  draft. 


No.  25. 

Originating  Summons, 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 
In  the  matter  of  the  estate  of  A.  £.,  deceased. 
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Appz.  L.  Between  C  />., 

Vot.  S^—  and 

87.  E,  F.,  DefeDdaoL 

Let  S.  P,,  the  executor  of  the  said  A,  A,  attend  at  the  chaanben  of 

Mr.  Justice  ,  at  the  Royal  Coorta  of  Josttoe,  at  the  tizDs 

gpecified  in  the  margin  [or  at  the  foot]  hereof,  upon  the  &pplicaci.'& 
of  C.  I).,  of  ,  Esq.,  who  claims  to  be  a  creditor  [or,  jj 

the  ease  may  be]  upon  the  estate  of  the  above-named  A.  S.,  for  as 
order  for  the  administration  of  the  personal  \pr  real  and  pereoca.' 
estate  of  the  said  A,  B, 
Dated  the  day  of  ,  18    . 

(SeaL) 
This  summons  was  taken  out  by  ,  of 

solicitors  for  the  above-named  C.  D, 

The  following  note  to  be  added  to  the  original  jumsions,  and  f^' 
t/te  time  it  altered  by  indorsement  the  indortement  to  be  referred  to  u 
below : — 

NoTB. — If  you  do  not  attend  either  in  person  or  by  your  eolidv^r 
at  the  time  and  place  above  mentioned  [or  at  the  place  above  mn:- 
tioned  at  the  time  mentioned  in  the  indorsement  hereon],  such  ord«f 
will  be  made  and  proceedings  taken  as  the  judge  may  think  just  s£> ! 
expedient. 

No.  26. 

Bequeit  to  tei  down  came  for  further  connderation^ 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

A,  V.  A 
I  request  that  this  cause,  the  further  consideration  wherectf  w 
adjourned  by  order  of  the  day  of  ,  may  m 

set  down  for  further  consideration  before  Mr.  Justice 

CD., 
PlaintiiTs  [or  defendant's]  aoliciVT. 


No.  27. 

Notice  that  cause  has  been  set  down  for  further  conHderatiom, 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

A,  V.  B, 
Take  notice  that  this  cause,  the  further  consideration  whereof  v« 
adjourned  by  the  order  of  the  day  of  ,  w 

on  the  day  of  set  down  for  farther  eus- 

sideration  before  Mr.  Justice  for  the 

day  of 
Dated,  &a 


Solicitor  for 


To  Mr. 
Solicitor  for 
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Na  28.  Appz.  L. 

Fwioi  of  ordering  Accounts  and  Inquiries. 

This  Court  doth  order  that  the  following  aooounts  and  inquiry  be 
taken  and  made ;  that  ia  to  say, 

1.  An  account  of  the  personal  estate  not  specifically  bequeathed 
of  A.  B.f  deceased,  the  testator  in  the  pleadings  named,  come  to  the 
hands  of,  &c. 

2.  An  account  of  the  testator's  debts. 

3.  An  account  of  the  testator's  funeral  expenses. 

4.  An  account  of  the  testator's  legacies  and  annuities  (if  any) 
given  by  the  testator's  will. 

5.  An  inquiry  what  parts  (if  any)  of  the  testator's  said  personal 
estate  are  ontntanding  or  undisposed  of. 

And  it  is  ordered  that  the  testator^s  personal  estate  not  specifi- 
cally bequeathed  be  applied  in  payment  of  his  debts  and  funend  ex- 
penses in  a  due  course  of  administration,  and  then  in  payment  of  the 
legacies  and  annuities  (if  any)  given  by  his  will. 

(If  ordered.) 

And  it  is  ordered  that  the  following  further  inquiries  and  accounts 
be  made  and  taken ;  that  is  to  say, 

6.  An  inquiry  what  real  estate  the  testator  was  seised  of  or  en- 
titled to  at  the  time  of  his  death. 

7.  An  account  of  the  rents  and  profits  of  the  testator's  real  estate 
received  by,  &c. 

8.  An  inquiry  what  incumbrances  (if  any)  affect  the  testator's  real 
estate,  or  any  and  what  parts  thereof. 

(If  Sale  ordered.) 

9.  An  account  of  what  is  due  to  such  of  the  incumbrancers  as 
shall  consent  to  the  sale  hereinafter  directed  in  respect  of  their  in- 
cumbrances. 

10.  An  inquiry,  what  are  the  priorities  of  such  last-mentioned 
incumbrances  ? 

And  it  is  ordered  that  the  testator's  real  estate  be  sold  with  the 
approbation  of  the  judge,  &c.,  &a 

And  it  Is  ordered  that  the  further  consideration  of  this  cause  be 
adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to  apply  as 
they  may  be  advised. 


APPENDIX  M.  Appr  K. 


Payment  nrro  akd  out  of  Court. 

1.  Any  party  who  intends  to  pay  money  into  Court  will  on 
request  at  the  Bank  of  England  (Law  Courts  Branch),  hereinafter 
called  the  Bank,  be  fumitihed  with  a  form  of  request  which  must  be 
filled  up  as  hereinafter  provided,  and  signed  by  such  party  or  his 
solicitor.  The  money  will  then  be  received  by  the  Bank,  and  an 
official  receipt  for  the  money  will  be  given.  Where  the  money  is 
yaXd  in  upon  a  notice  or  pleading,  suoi  notice  or  pleading  must  be 
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Appx.  X.  produced  at  the  Bank  at  the  time  the  money  is  paid  in,  ud  *h 
•  -   receipt  ¥rill  be  given  on  the  margin  thereof. 

2.  In  filling  up  the  reqnest  mentioned  in  the  last  preceding  regnU 
tion,  the  party  paying  the  money  into  Court  shall  enter  thereon  t^> 
letter,  number,  and  short  title  of  the  action,  and  the  name  of  tk 
pirty  by  whom  the  payment  is  made,  and  also  such  one  of  'Jf 
following  statements  as  may  be  applicable  to  the  circamstsoes 
tmder  which  the  money  is  paid  in,  viz. : — 

(a.)  Where  the  money  is  paid  in,  under  the  provisions  of  Bsk : 
of  Order  22,  an  entry  in  the  following  form  : — 

A.  Paid  in  in  satisfaction  of  claim  of   above-sss^ 
[name  of  party]. 
(&.)  Where  the  money  is  paid  in  under  the  provisiozia  of  Riik$  i 
Order  22,  an  entry  in  the  following  form  : — 

£.  Paid  in  against  claim    of    above-named  [nsi&e  d 
party],  with  defence,  denying  liabflity. 
(c)  Where  the  money  is  paid  in  under  the  proviakma  of  Bx^  -^ 
of  Order  31,  an  entry  in  the  following  form  : — 
G.  Paid  in  to  "  Security  for  Costs  AocoanL" 
((2.)  Where  the  money  is  paid  in  under  an  order  or  certificate,  fi 
entry  in  the  following  form  : — 
D.  Paid  in    under    order    [or   certificate]    dated   t^ 

day  of 
Upon  the  money  being  paid  in,  an  entry  corresponding  with  tb: 
entry  in  the  request  shall  be  made  in  the  books  of  the  Bank,  sad  i^ 
the  receipt  given  by  the  Bank  for  the  money,  whether  such  reo^ 
be  indorsed  on  a  notice  or  pleading,  or  be  a  separate  document 

8.  Where  a  defendant  has  paid  money  into  Court  onder  an  Or^< 
and  desires  to  appropriate  the  whole  or  any  part  of  such  moo^  ^' 
the  whole  or  any  specified  portion  of  the  plamtafTs  claim,  pnrsoasi 
to  Rule  11  of  Ottier  22,  he  or  his  solicitor  shall  lodge  at  the  Bv^ 
the  original  receipted  order  and  a  notice,  entitled  with  the  letkx. 
number,  and  short  title  of  the  action,  and  in  such  one  of  the  folk>*- 
ing  forms  as  may  be  applicable  to  the  case,  viz. : — 

A.  Take  notice  that  £  of  the  money  in  Court  hertis  i^ 

appropriated  by  the  above-named  [name  of  party]  to  thesstis* 
faction  of  clum  of  the  above-named  [name  of  party]. 

B.  Take  notice  that  £  of  the  money  in  Cooit  heraa 

is  placed  by  the  above-named  [name  of  party]  against  t2^ 

claim  of  the  above-named  [name  of  party],  with  a  defence 

denying  liability. 

Upon  such  notice  being  lodged  at  the  Bank,  an   entiy  ccan- 

spf  mding  thereto  shall  be  made  in  the  books  of  the  Bank,  and  tb^ 

money  mentioned  in  the  notice  shall  thereupon,  for  the  purpoeee  ci 

payment  out,  be  subject,  in  all  respects,  to  regulations  4  and  5.    A 

record  of  such  appropriation  shall  be  made  by  the  Bank  on  tb« 

original  receipted  order,  and  the  Bank  will  give  a  reodpt  in  tb 

usual  form  for  the  money  so  appropriated. 

4.  Where,  upon  the  payment  of  the  money  into  Courts  the  wqpe^ 
contains  a  statement  in  the  Form  A.  of  regulations  2  and  3,  units' 
an  order  restraining  the  payment  out  of  Court  has,  prior  to  the  is^ 
of  the  cheque  hereinafter  mentioned,  been  lodged  at  the  Bank,  tbe 
money  will  be  paid  out  on  request  to  the  plaintiS,  or  on  hia  writtea 
authority  to  his  solicitor. 

5.  Where,  upon  the  payment  of  the  money  hito  Courts  the  reqa«^ 
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contains  a  statement  in  the  Fonn  B.  of  regtdations  2  and  8,  the  Appz.  M. 

following  regulations  shall  apply : —  

(a.)  If  the  plaintiff  accepts  the  sum  paid  in  in  satisfaction,  he  or 
his  solicitor  shall  lodge  at  the  Bank  a  notice,  entitled  with 
the  letter,  number,  and  short  title  of  the  action,  and  in  the 
following  form  : — 
"  Take  notice  that  the  sum  paid  in  herein  has  been  accepted 
**  by  the  above-named  [name  of  party]  in  satisfaction, 
'*  and  that  I  have  given  due  notice  of  my  acceptance 
"  thereof." 
Such  notice  shall  be  sufficient  evidence  to  the  Bank  of  compliance 
by  the  plaintiff  with  all  the  conditions  entitling  him  under  Order  22 
to  hare  the  sum  in  question  paid  out  to  him,  and  such  notice  being 
lodged,  the  money  will,  on  request,  be  p^id  out  to  the  party  men- 
tioned in  such  notice,  or  on  his  written  authority  to  his  solicitor. 
(6.)  Unless  such  a  notice  as  is  above  mentioned  is  lodged  at  the 
Bank,  the  money  will  not  be  paid  out  except  on  production 
at  the  Bank  of  an  order  of  the  Court  or  a  judge: 

6.  Where,  upon  the  payment  of  the  money  into  Court,  the  request 
contains  a  statement  in  the  Form  C.  of  regulations  2  and  3,  if,  after 
the  cause  or  matter  has  been  finally  dispowd  of,  the  party  who  paid 
the  money  in  ib  entitied,  under  Order  81,  Rule  27,  to  have  the 
money  paid  out  to  him  the  taxing  officer  shall,  on  the  taxation  of 
the  costs,  give  to  such  party  a  certificate  that  he  is  so  entitied ;  and 
upon  production  of  such  certificate  at  the  Bank,  unless  an  Order 
restraining  the  payment  out  of  Court  has  previously  been  lodged  at 
the  Bank,  the  money  mentioned  in  the  certificate  will,  on  request, 
be  paid  out  to  the  party  mentioned  in  the  certificate  as  entitied 
thereto,  or  on  his  written  authority  to  his  solicitor.  Except  as  above 
provided,  where,  upon  the  payment  of  the  money' into  Court,  the 
request  contains  a  statement  in  either  of  the  Forms  C.  or  D.,  the 
money  will  not  be  paid  out  except  on  production  at  the  Bank  of  an 
order  of  the  Court  or  a  judge.' 

7.  On  bespeaking  payment  out  of  Court  of  money  paid  in  on  a 
notice  or  pleading,  the  original  receipted  notice  or  pleading  must  be 
lodged  at  the  Bank. 

8.  Where  money  is  to  be  pud  out  under  an  order  or  authority,  on 
bespeaking  the  payment  out  the  order  or  authority  must  be  lodged 
at  the  Bank,  and  after  having  been  examined  by  the  Bank  must  be 
filed  in  the  Filing  Department  of  the  Central  Office ;  and  a  certi- 
ficate of  it«i  having  been  so  filed  must  be  lodged  at  the  Bank  on 
receiving  the  cheque. 

9.  Every  authority  for  the  payment  of  money  out  of  Court  must 
be  attested  by  a  witness,  whose  residence  and  description  must  be 
added  to  his  attestation. 

10.  Each  sum  paid  into  Court  shall,  as  regards  ito  pajonent  out  of 
Court,  be  deemed  (when  the  time  for  payment  out  arrives)  to  be 
money  standing  to  the  credit  of  the  masters. 

11.  All  payments  out  shall  be  authorised  by  cheques  upon  the  Bank, 
filled  in  by  the  Bank,  and  drawn  in  favour  of  the  par^  claiming  to 
receive  the  money.  One  clear  day  shall  be  allowed  for  the  preparation 
of  the  cheque,  and  it  shall  be  signed  by  one  of  the  masters,  and 
made  payable  to  order,  crossed  specially  or  generally,  and  marked 
"  not  negotiable." 

12.  Whenever  the  cheque  is  required  to  be  drawn  in  favour  of  any 
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Appx.  K.  penon,  not  a  solicitor  of  the  Supreme  Court,  the  Bank  may  requK 
him  to  be  identified  by  a  solicitor.  If  such  person  aliall  be  rej«e> 
sented  in  the  cause  or  matter  by  a  solieitor,  the  identifying  solidtiY 
must  be  such  solicitor  -,  and  in  case  a  solicitor  on  requiring  the  chec  oe 
to  be  made  payable  to  himself,  or  on  identifying  any  person  receiTiaf 
such  cheque,  shall  not  be  known  at  the  Bank,  ^e  Bank  may,  at  their 
discretion,  require,  on  delivery  of  the  cheque,  the  productiaii  by  scd) 
solicitor  of  his  annual  certi6cate. 

18.  Where  an  order  directs  that  money  paid  into  Court  is  to  l<^ 
invested,  the  master  to  whom  the  cause  or  matter  is  assigned  Asl, 
in  the  case  of  an  investment,  direct  the  Bank  to  invest  such  mosej 
in  the  securities  mentioned  in  the  Order,  and  to  pay  the  mo&ef 
necessary  for  such  iuvestment  to  the  Grovemment  broker,  conditV^-- 
ally  upon  his  causing  the  securities  to  be  transferred  to  the  credit  at 
the  masters  or  persons  named  in  the  order  or  direction ;  and  tbr 
said  direction  shall  specify  the  title  of  the  cause  or  matter  to  tk 
credit  of  which  the  securities  purchased,  is  to  be  placed  in  the  bodE$ 
of  the  Bank. 

14.  The  Bank,  on  receipt  of  a  direction  to  invest,  shall  cause  tk 
securities  mentioned  therein  to  be  purchased  in  the  name  of  tk 
masters,  or  other  persons  mentioned  in  the  direction,  and  d»Il 
receive  and  retain  the  certificate  issued  by  the  body  corponte,  & 
company,  in  whose  books  the  securities  purchased  are  registeied,  aod 
the  said  certificate  shall  be  sufficient  evidence  for  aU  purpoaes  thst 
the  purchase  of  such  securities  has  been  actually  made ;  and  tht 
SAcurities  so  purchased  shall  be  placed  in  the  books  of  the  Bank  ti> 
the  same  credit  as  that  to  which  the  money  was  paid  in,  tuolen  th« 
order  of  the  Court  cv  a  judge  otherwise  directs. 

15.  The  dividends  on  the  securities  purchased  shall,  as  mad  whea 
the  same  respectively  are  received,  or  become  due,  be  placed  in  tbe 
books  to  the  same  credit  as  that  to  which  the  money  was  oxiginaDj 
paid  in. 

16.  When  securities  are  to  be  sold,  the  master  to  whom  the  cawe 
or  matter  is  assigned  shall  direct  the  Bank  to  receive  the  proceeds  <i 
the  sale,  and  plaioe  the  same  to  the  credit  of  such  cause  or  matts, 
and  the  Bank  shall,  upon  receipt  of  the  necessary  directaon,  cassi 
the  necessary  sals  to  be  carried  out,  and  the  proceeds  of  such  sak 
to  be  placed  to  the  credit  of  the  cause  or  matter  mentioiiied  in  the 
direction. 

17.  The  books  kept  by  the  Bank  relating  to  payments  of  moner 
Into  and  out  of  Court  shall  be  open  at  all  times  for  inspection  by  tl^ 
masters  ;  but  no  other  person,  not  belonging  to  the  Bank,  shaQ  be 
entitled  to  inspect  such  books  without  the  writtoi  aathoiity  of  s 
master. 

18.  In  any  case  in  which  an  affidavit  is  required,  an  office  copy 
must  be  produced  at  the  Bank.  All  fonns  to  be  used  under  these 
regulations  shall  be  framed  by  the  masters,  with  the  approval  of  th* 
Grovemor  and  Company  of  the  Bank  of  England. 
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Costs. 


Higher  Scalo.  Lower  Scale. 
£    $.   <L        £    $,    d. 


WBITB,  8UMM0K8K8,  AKD  WABBANT8. 

Writ  of  smnmons  for  the  commencement  of 

any  action 0  13    4        0    6    8 

And  for  indorsement  of  claim,  if  spedal     ...    0    5    0        0    5    0 

Concnrrent  writ  of  BommonB 0    6    8        0    6    8 

Renewal  of  a  writ  of  Bommons        0    6    8        0    6    8 

Notice  of  a  writ  for  service  in  lien  of  writ 

oat  of  jnriadiction 0    5    0        0    4    0 

Writ  of  inquiry  110        110 

Writ  of  mandamoi 110        0  10    o 

Or  per  folio     0     14        0    14 

Wnt  of  rabpcena  ad  testificandum  or  duces 

tecum  ...         ...         ...         ...        ...     0    6    8        0    6    8 

And  if  more  than  four  folioSj  for  each  folio 

beyond  four 0    14        0    14 

Writ  or  writs  of  sabpoena  ad  testificandum 

for  any  number  of  persons  not  exceeding 

three,  and  the  same  for  every  additional 

number  not  exceeding  three         0    6    8        0    6    8 

Writ  of  distringas,  pursuant  to  statute  5  Vict. 

c  5    ...        ...        ...        ...        ...        ...     0  18    4        0  13    4 

Writ  of  execution,  or  other  writ  to  enforce 

any  judgment  or  order       0  10    0        0    7    0 

And  if  more  than  four  foUos,  for  each  folio 

beyond  four 0    14        0    14 

Procuring  a  writ  of  execution  or  notice  to  the 

sheriff  marked  with  a  seal  of  renewal     ...     0    6    8        0    6    8 

Notice  thereof  to  serve  on  sheriff      0    5    0        0    4    0 

Any  writ  not  included  in  the  above...         ...     0  10    0        0    7    0 

These  fees    include    all    indorsements  and 

copies,  or  praecipes,  for  the  officer  sealing 

them,  and  attendances  to  issue  or  seal,  ex- 
cept where  otherwise  provided,  but  not  the 

Court  fees. 
Summonses  to  attend  at  judges*  chambers  ...     0    6    8        0    8    0 
Or  if  special,  at  taxing  officer's  discretbu,  not 

exceeding     110        0  13    4 

Ck>py  for  the  judge,  when  required 0    2    0        0    2    0 

Or  per  folio     0    0    4        0    0    4 

Originating   summons    for    prooeedings    in 

chambers  in  the  Chancery  Division  at  tax- 
ing officer's  discretion,  not  exceeding      ...     1    1    0        110 
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Appz.  V.  Higfaor  Scale. 

£    f.  d.       £    «.    <t 

And  Attending  to  get  lame  and  dnpUcftte 
sealed,  and  at  the  proper  office  to  file  dnpli- 

OKte  and  get  copies  for  eervioe  etamped    ...  0  IS  4         0  13    4 

Copy  for  the  judge     0    2  0         0     2    0 

Or  per  folio      0    0  4         0     0    4 

Indoning  lame  and  copies  under  Order  55, 

Role  22        0    6  8         0     6    > 


BIBVICBS  AND  V0TICB8. 


Service,  or  filing  in  lieu  of  service,  of  any 
writ,  summons,  warrant,  interrogatories, 

Ktition,  order,  or  notice  on  a  party  who 
a  not  entered  an  appearance^  and  if  not 

authorised  to  be  served  by  post    0    5    0         0     3'^ 

If  served  at  a  distance  of  men  than  two 

miles  from  the  nearest  place  of  business  or 

office  of  the  solicitor  saving  the  same,  for 

each  mile  beyond  such  two  miles  there- 
from ...         ...         ...         ...         ...         •••     0     1     0         0     1     '.* 

Where  in  consequence  of  the  distance  of  the 

party  to  be  served,  it  is  proper  to  effect 

such  service  through  an  agent  (other  than 

the  London  agent),  for  correspondence  in 

addition       0    7    0         0     7    <> 

Where  more  than  one  attendance  is  necesssry 

to  effect  service,  or  to  ground  an  applica* 

tion  for  substituted  service,  such  further 

allowance  may  be  made  as  the   taxing 

officer  shall  think  fit 
I'or  service  out  of  the  jurisdicticm  such  allow- 
ance is  to  be  made  as  the  taxing  officer 

shall  tUnk  fit 
Service  where  an  appearance  has  been  entered 

on  the  soUdtor  or  party     0    2    6         0     2    <^ 

Or  if  authorised  to  be  served  by  post  ...    0    1     6         0     1    <> 

Where  any  writ,  order,  and  notice,  or  any 

two  of  them,  have  to  be  served  togetht^r, 

one  fee  only  for  service  is  to  be  allowed. 
In  addition  to  the  above  fees,  the  following 

allowances  are  to  be  made : — 
As  to  writs,  if  exceeding  two  folios,  for  copy 

for  service,  per  folio  beyond  such  two      ...     0    0    4        0    0    ^ 
As  to  summons  to  attend  at  the  judges' 

chambers,  for  each  copy  to  serve 0    2    0        0    1-^ 

Or  per  folio       ' 0    0    4        0    0    4 

As  to  notices  in  proceedings  to  wind  up  com- 
panies, for  preparing  or  filling  up  each 

notice  to  creditors  to  attend  and  receive 

debts,  and  to  contributories  to  stttle  liat 

of  contributories      0    10        6    1- 
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Bigher  Scale.  Lowtr  Scale.    Appx.ll. 
£    «.    d.       £   a.    d, 


And  for  preparing  or  filUzig  np  each  notice  to 
oontributories  to  be  served  with  ft  general 
order  for  a  call,  or  an  order  for  payment  of 

aeall 0     10        0    10 

And  for  drawing  notice  to  be  aerved  on  con- 
tribatoriee  or  creditors  of  ft  meeting,  per 

folio 0    10        0    10 

For  esch  oopv  of  the  last-mentioned  notice  to 

serve,  per  folio        0    0    4        0    0    4 

For  preparing  or  filling  np  for  service  in  any 
other  canse  or  mfttter,  each  notice  to  credi- 
tors to  prove  claims,  and  each  notice  that 
cheques  may  be  received,  spedfyintf  the 
amount  to  be  received  for  prindpal  and 

interest,  and  coats,  if  any 0    10        0    10 

For  preparing  notice  to  produce  on  the  trial 

or  hearing  of  an  action,  or  notice  to  admit    0    7    6        0    5    0 
If  special  or  necessarily  long,  such  allowanoe 
as  the  taxing  officer  shall  think  proper,  not 

exceeding  per  folio 0    10        0    0    8 

And  for  eacn  copy  such  allowance  as  the 
taxing  officer  shali  think  proper,  not  exceed- 
ing, per  folio  0    0    4        0     0    4 

For  prenaring  notice  of  motion         0    5    0        0     3    0 

Or  per  folio      0    10        0     10 

Copy  for  service  0    10        0    10 

Or  per  folio      0    0    4        0    0    4 

For   preparing    any   necessary    or    proper 

notice,  not  otherwise  provided  for,  or  any 

demand,  pursuant  to  Order  7,  Rules  1  and  2    0    16        0    16 

Or  if  special,  and  necessarily  exceeding  three 

folios,  for  preparing  same,  for  each  folio 

beyond  three  ...*        ..010        010 

And  for  each  copy  for  service,  per  folio  be- 

yond  such  three       0    0    4        0    0    4 

Copies  for  service  of  interrogatories  and  peti- 
tions, and  of  orders  with  necessary  notices 

(if  any)  to  accompany,  per  folio 0    0    4        0    0     4 

Except  as  otherwise  provided,  the  allowances 

for  services  include  copies  for  service. 
Where  notice  of  filing  affidavits  is  required, 
only  one  notice  is  to  be  allowed  for  a  set 
of  affidavits  filed,  or  which  ought  to  be 
filed  together. 
In  proceedings  to  wind  up  a  company,  the 
usual  charges  relating  to  printing  shall  be 
allowed  in  Ueu  of  copies  for  service,  where 
the  fee  for  copies  would  exceed  the  charges 
for  printing,  and  amount  to  more  than  32. 
Where  any  appointment  is  or  ought  to  be 
adjonmed,  service  of  a  notice  of  the  ad- 
journment or  next  appointment,  is  not  to 
be  allowed. 
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RULES  OF  THE  SUPBEME  COURT. 

AppX.  H.  Higher  Sade;  Lfmcr  Scale. 

£    «.    cL        £  JL   d 

APPKABANCKS. 

Entering  Mij  appearance      0    6    8         0    6    S 

If  entered  at  one  time,  for  more  than  one 

penon,  for  every  defendant  beyond  the  first  0  2  0  0  10 
If  a  penon  appearing  to  a  writ  of  lammons 

to  recover  land  limits  his  defence  by  bis 

memorandam  of  appearance,  in  addition  to 

the  above     0    6    8        0    6    S 


lySTBUCTlONB. 

To  sue  or  defend        0  13    4        0     6    5 

For  statement  of  claim  or  special  case  ...  2  2  0  0  IS  4 
For  indorsement  of  writ  of  summons  when 

no  further  statement  of  claim       110         0  13    4 

For  oriffinating  summons  6s,  Sd,,  or  not  to 

exceed  !••         •>«         •••         •••        •••     i     i    u         x     i    u 

For  defence  or  further  defence         013     4         0     6S 

For  counter-claim        0  13    4        0     6    "^ 

For  reply  when  defendant  sets  up  a  counter- 
claim  110         0  13    4 

For  reply  or  further  reply  in  any  other  case 

with  or  without  joinder  of  issue 0  13    4         0     6^ 

For  confession  of  defence      0  13    4         0     6    ^ 

For  joinder  of  issue  without  other  matter  ...  0  13  4  0  6  S 
For  apeoial  petition,  any  other  pleading  (not 

being  a  summons),  and  interrogatories  for 

examination  of  a  party  or  witness  ...    0  IS    4        0     6    S 

To  amend  «nv  pleamng         0  13    4        0    6    8 

For  ai&davit  in  answer  to  interrogatories,  and 

other  special  affidavits       0    6    8         0     6    5 

To  appeal  against  ordvr  of  Court  or  judge, 

and  to  appear  thereon        110         0  13    4 

To  add  parties  by  order  of  Court  or  jadge  ...  0  13  4  0  6$ 
For  counsel  to  advise  on  evidence  when  the 

evidence  in  chief  is  to  be  taken  orally     ...    0    6    8        0     6    S 

Or  not  to  exceed        110        110 

For  counsel  to  make  any  application  to  a 

Court  or  judge  where  no  otiker  brief  ...  0  10  0  0  6  5 
For  brief  on  motion  for  special  injunction  ...  1  1  0  0  13  4 
For  brief  on  hearing  or  trial  of  action  upon 

notice  of  trial  or  notice  for  judgment  given, 

whether  such  trial  be  before  a  judge,  with 

or  without  a  jury,  or  before  an  official  or 

special  referee,  or  on  trial  of  an  issue  of 

fact  before  a  judge,  commissioner,  or  re- 
feree, or  on  assestm^nt  of  damages  ...     2    2    0        1     1    «3 
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COSTS. 


For  such  brief,  and  for  brief  on  the  hearing 
of  an  appeal  when  witnesses  are  to  be  ex- 
amined or  croBs-examtned,  such  fee  may  be 
allowed  as  the  taxing  officer  shall  think  fit, 
having  regard  to  all  the  circumstances  of 
the  case,  and  to  other  allowances,  if  any, 
for  attendances  on  witnesses  and  procur- 
ing evidence. 

The  fees  for  instructions  for  brief  are  to  ap- 
ply to  a  hearing  on  further  consideration 
in  Court  only  where  an  order  for  accounts 
and  inquiries  was  made  without  such  hear- 
ing or  trial,  as  above  mentioned. 


Higher  Scale.  Lower  Scale.    Appz.  H. 
£    f.    d       £    «.    d. 


DBAWIKO  FLEADIKOS  AKD  OTHES  D0CUMBNT8. 

Statement  of  claim     110        0  10    0 

Or  per  folio      0    10        0    10 

Defence  0  10    0        0    5    0 

Or  per  folio      0    10        0    10 

Comiterclaim 110        0    5    0 

Or  per  folio      0    10        0    10 

Reply,  with  or  without  joinder  of  issue,  con- 
fession of  defence,  joinder  of  issue  without 
other  matter,  and  any  other  pleading  (not 
being  a  petition  or  summons)  and  amend- 
ments of  any  pleading        0  10    0        0    5    0 

Or  per  folio      0    10        0    10 

Particulars,  breaches,  and  objections^  when 

required,  and  one  copy  to  deliver 0    6    8        0    5    0 

Or  such  amount  as  the  taxing  officer  shall 

think  fit,  not  exceeding  per  folio 0    10        0    0    8 

If  more  than  one  copv  to  be  delivered  for,  each 

other  copy,  per  foUo  0    0    4        0    0    4 

Special  case,  whether  original  or  in  an  action, 
affidavits  in  answer  to  interrogatories  and 
other  special  affidavits,  spedal  petitions, 

and  interrogatories,  per  folio        0    10        0    10 

Brief,  on  trial  or  hearing  of  cause,  issue  of 
fact,  assessment  of  damages,  examination 
of  witnesses,  special  case  and  petition 
before  a  Court  or  judge,  sheriff,  commis- 
sioner, referee,  examiner,  or  officer  of  the 
court,  when  necessary  and  proper  in  addi- 
tion to  pleadings,  including  necessary  and 

proper  observations,  per  foUo        0    10        0    10 

Brief  on  application  to  add  parties 0  10    0        0    6    8 

Or  per  folio      0    10        0    10 

Brief  on  further  consideration,  per  sheet  of 

10  folios       0    6    8        0    6    8 

Accounts,  statements,  and  other  documents 
for  the  judges'  chambers,  when  required, 
not  exceeding  per  folio      0    10        0    0    8 
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BULBS  OF  THE  SCPREME  COURT. 

Appx.  H,  Higher  Scale.  LcwerScale, 

£   f.    d.        £    $, 

AdrertiaementB   to  be   Bigned    by    judge's 

derk,  tnclading  attendance  therefor       ...     0  13    4         0    6    8 
Billa  of  ooets  for  taxation,  indading  copy  for 

the  taxing  officer 0    0    8         0    0 


conn. 

Of  pleadings,  briefly  and  other  docmnents 

where  no  other  provision  i«  made,  at  per 

folio 0    0    4        0    0    4 

Where,  pnrBoant  to  Rolee  of   Court,  any 

pleading,  special  case  or  petition  of  right, 

or  evidence  is  printed,  the  solicitor  of  the 

party  printing  shall  be  allowed  for  a  copy 

for  the  printer  (except  when  made  by  tne 

officer  of  the  Court),  at  per  folio 0    0    4        0    0    4 

And  for  examining  the  proof  print,  at  per 

folio 0    0    2        0     0    2 

And  for  printing  the  amoont  aotnally  and 

properiy  paid  to  the  printer,  not  exceecUng 

per  folio        0    10        0    10 

And  in  addition  for  every  20  beyond  the 

first  20  copies,  at  per  folio  0    0    1        0    0    1 

And  where  any  part  shall  properiy  be  printed 

in  a  foreign  language,  or  as  a  f ao-dmile, 

or  in  any  unusual  or  special  manner,  or 

where   any  alteration  in    the    docament 

being  printed  becomes  necessary  after  the 

first  proof,  such  further  allowance  shall  be 

made  as  the  taxing  officer   shall    think 

reasonable. 
These  allowances  are  to  indnde  all  attend- 
ances on  the  printer. 
The  solioitor  for  a  party  entitled  to  take 

printed  copies  shall  be  allowed,  for  snch 

number  of  ooiiies  as  he  diall  necessarily  or 

properly  take,  the  amoont  he  shall  pay 

therefor. 
In  addition  to  the  allowances  for  printing 

and  taking  printed  copies,  there  shall  Im 

allowed  for  such  printed  copies  as  may  be 

necessary   or  proper  for    the   following, 

but  for  no  other  purposes  (videlicet) : — 
Of  any  pleading  for  delivery  to  the  opposite 

party,  or  filii^  in  default  of  appearance  ... 

Of  any  special  ease  for  filing 

Of  any  petition  of  light  for  presentation,  if 

presented  in  print,  and  for  the  soUdtor  of 

the  Treasury,  and  service  on  any  party  ... 
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COSTS. 

Higher  Scale.  Lower  Scale.    Appx.  H. 

£   i,    d.       £   $.   d. 

Of  any  pleading,  special  oaae,  or  petition  of 

right,  for  the  nee  of  the  Court  or  judge  ... 
Of  any  affidavit  to  be  sworn  to  in  print 
And  of  any  pleading,  special  case,  petition  of 

right,  or  evidence  for  the  use  ot  counsel  in 

Court,  and  in  country  agency  causes  when 

proper  to  be  sent  as  a  close  copy  for  the 

use  of  the  country  solicitor,  at  per  folio  ...     0    0    3        0    0    2 
Such  additional  allowances  for  printed  copies 

for  the  Court  or  judge,  and  for  counsel, 

are  not  to  be  made  where  written  copies 

have  been  made  previously  to  printmg, 

and  are  not  in  any  case  to  be  made  more 

than  once  in  the  progress  of  the  cause. 
Close  copies,  whether  printed  or  written,  are 

not  to  be  allowed  as  of  course,  but  the 

allowance  is  to  depend  on  the  propriety  of 

making  or  sending  the   copies,  which  in 

each  case  is  to  be  shown  and  considered  by 

the  taxing  officer. 
Inserting  amendments  in  a  printed  copy  of 

any  pleading,  special  case,  or  petition  of 

right,  when  not  reprinted 0    5    0        0    1    U 

Or  per  folio      0    0    4        0    0    4 


FKBUaALS. 

Of  statement  of  claim,  defence,  reply,  joinder 
of  issue,  and  other  pleading  (not  being  a 
petition  in  a  pending  cause  or  matter,  or 
summons  other  than  an  originating  sum- 
mons), by  the  solicitor  of  the  party  to 
whom  the  same  are  delivered       

Or  per  folio 

Of   amendment  of    any  such    pleading    in 

nfn  wUIjC  •••  •••  •••  •••  ••■ 

Or  per  folio      ...         ...         ...        ...         ... 

If  same  reprinted 

Or  per  folio  of  amendment    ... 

Of  interrogatories  to  be  answered  by  a  party 
by  his  solicitor 

Or  per  folio 

Of  special  case  by  the  solicitor  of  any  party 
except  the  one  by  whom  it  is  prepared   ... 

Or  per  folio      ...         ... 

Of  copy  wder  to  add  parties,  notice  of  de- 
fendant's claim  against  any  person  not  a 
party  to  the  action  under  Onier  16,  Kule 
49,  and  of  defendant's  defence  and  counter- 
claim served  on  a  person  not  a  party  under 
Order  21,  Kule   13,  by  the  solicitor  of 
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RULES  OF  THE  SUPREME  COURT. 

AmK.  V.  Higher  Scale.  Lower  Scale. 
£    A    d        £    M,    <L 

the  party  aerved  therewith,  and  in  these 

sevend  caaes  the  perasal  of  the  plaintifFs 

statement  of  claim  Is  also  to  be  allowed 

unless  the  solicitor  has  been  previontly 

allowed  such  pemsal  0  13    4        0    6    S 

Or  per  folio      0    0    4        0    0    1 

Of  notice  to  produce  on  trial  or  hearing  of 

action,  and  notice  to  admit  by  the  solicitor 

of  the  party  served 0  13    4        0    6    S 

Or  (if  to  admit  facts)  under  Order  32,  Rule 

4,  per  folio 0    10        0    10 

Of  affidavit  in  answer  to  interrogatoriea  l^ 

the  solicitor  of  the  party  interrogating,  and 

of  other  special  affidavits  by  the  aoUdtor 

of  the  party  against  whom  the  aame  can  be 

read,  per  folio         0    0    4        0    0    1 


ATTENDANCES. 

To  obtain  oonaent  of  next  friend  to  sue  in 
his  name  or  of  a  guardian  ad  litem         ...    0  13    4        0    6    S 

To  deliver,  or  file, in  lieu  of  delivery,  any 
pleading  (not  bdng  a  petition  or  summons) 
and  a  special  case 0    6    8        0    3    4 

To  inspect,  or  produce  for  hispeetion,  docu- 
ments pursuant  to  a  notice  to  admit        ...    0  13    4        0    6    8 

Or  per  hour      0    6    8        0    6    8 

To  examine  and  sign  admissions      0  13    4        0    6    8 

To  inspect,  or  produce  for  inspection,  docu- 
ments  rclerred  to  in  any  pleading,  notice 
in  lieu  of  pleading,  or  affidavit,  pursuant 
to  notice  under  Order  81,  Kule  14  ...     0    6    8        0    6    8 

Or  per  hour     0    6    8        0    6    8 

To  obtain  or  give  any  necessary  or  proper 
consent        ...        ...         ...        ...        ...    0    6    8        0    6    8 

To  obtain  an  appcuntment  to  examine  wit- 
nesses ...        ...        ...        ...        ...     06    8        0    68 

On  examination  of  witnesses  before  any  ex- 
aminer,  commissioner,    officer,   or   other 

Or  according  to  dreumstances,  not  to  exceed 

Or  if  without  counsel,  not  to  exceed 

On  deponents  being  sworn,  or  by  a  soUcitor 
or  his  cleric  to  be  sworn,  to  an  affidavit  in 
answer  to  interrogatories  or  other  spcdal 
affidavit       ...        ...        ...        ... 

On  a  summons  at  judges'  chambers 

Or  aooording  to  dreumstances,  not  to  exceed 

In  the  Chancery  Division,  all  allowances  for 
attending  at  the  judges*  duunbers  are  to 
be  by  the  judge  or  chief  derk  as  hereto- 
fore. 
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COSTS. 

Hlghor  Scale.  Lower  Scale.   Appx.  F. 

£   i,    d,       £   $,    d.  

To  file  chief  clerks'  and  taxing  masters'  certi- 
'  ficates,  and  get  copy  marked  as  an  office 

copy  ...  ...        ...        ...        ...    0    6    8        0    6    8 

On  counsel  with  brief  or  other  papers— 

If  counsel's  fee  one  guinea        

If  more  and  under  five  guineas 

If  five  guineas  and  under  20  guineas    . . . 

If  20  guineas       

If  40  guineas  or  more 

On  consultation  or  conference  with  counsel... 
To  enter  or  set  down  action,  special  case,  or 

appeal,  for  bearing  or  trial 0    fi    8        0    6    8 

In  Court  on  motion  of  course  and  on  counsel 

and  for  order  0  18    4        0  10    0 

To  present  petition  for  order  of  course  and 

lor  order      ...        ...        ...        ...        ... 

In  Court  on  every  special  motion,  each  day. . . 

On  same  when  heanl  each  day         

Or  according  to  circumstances,  not  to  exceed 
On  special  case,  or  special  petition,  or  applica- 
tion adjourned  from  the  judge's  chambers, 

when  in  the  special  paper  for  the  day,  or 

likely  to  be  heard 

On  same  when  heard 

Or  according  to  circumstance),  not  to  exceed 
On  hearing  or  trial  of  any  cause,  or  matter, 

or  issue  of  fact,  in  London  or  Middlesex,  or 

the  town  where  the  solicit«)r  resides  or 

carries  on  business,  whether  before  a  judge 

with  or  without  a  jury,  or  commissioner,  or 

referee,  or  on  assessment  of  damages,  when 

lu  vDO  paper ...  ...  ...  ...  ... 

When  heard  or  tried 

Or  acoordiuff  to  circumstances,  not  to  exceed 
When  not  m  London  or  Middlesex,  nor  in 

the  town  where  the  solicitor  resides  or 

carries  on  business,  for  each  day  (except 

Sundays)  he  is  necessarily  absent 3    3    0        3    3    0 

And    expenses    (besides    actual   reasonable 

travelling  expenses)  each  day,  including 

Sundays       110        110 

Or  if  the  solicitor  has  to  attend  on  more  than 

one  trial  or  assessment  at  the  same  time  and 

place,  in  each  case 1  11    6        110 

The  expenses  in  such  case  to  be  rateably  di- 
vided. 
To  hear  judgment  when  same  adjourned    . . . 

Or  according  to  circumstances         

To  deliver  papers  (when  required)  for  the 

use  of  a  judge  prior  to  a  hearing 

If  more  than  one  judge         

On  taxation  of  a  bill  of  costs  

Or  aocordiDg  to  circumstAncee,  not  to  exceed 
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RULES  OF  THE  SUFBEME  COURT. 

AVBZ  K  Higher  Bcalo.  Lower  Scale. 

_llJ_!-  £    f.    A         £    t.    d. 

Unless  the  same  shall  neoesBarily  occupy  so 

much  time  that  the  taxing  officer  shall  con- 
sider Bnch  amount  inadequate,  in  which 

case  he  may  allow  such  further  fee  as  he 

shall  think  proper. 
In  actions  and  matters  for  purposes  within 

the  cognizance  of  the  Court  of  Chancery 

before  the  principal  Act  came  into  opera- 
tion, such  further  fee  as  the  taxing  officer 

may  think  fit,  not  exceeding  the  allow- 
ances heretofore  made. 
To  obtain  or  give  an  undertaking  to  appear..    0    6    8        0    6    S 
To  present  a  special  petition,  and  for  same 

answered      0    6    8        0    6    8 

On  printer  to  insert  advertisement  in  Gasette    0    6    8        0    6    8 
On  printer  to  insert  same  in  other  papers, 

each  printer 0    6    8  — 

Or  every  two —  0    6    8 

On  registrar  to  certify  that  a  cause  set  down 

is  settled,  or  for  any  reason  not  to  come 

into  the  paper  for  hearing 0    6    8        0    6    8 

For  an  order  drawn  up  by  chief  derk,  and 

to  get  same  entered  0    6    8        0    6    8 

On  counsel  to  procure  certificate  that  cause 

proper  to  be  heard  as  a  short  cauaei  and 

on  registrar  to  mark  same 0    6    8        0    6    8 

To  mark  conveyancing  counsel  or  taxing 

master  0    6    8        0    6    8 

For  preparing  and  drawing  up  an  order  made 

at  chamben  in  i»ooeeaings  to  wind  up  a 

company  and  attending  for  same,  and  to 

get  same  entered 0  13    4        0  13    4 

And  for  engrossing  every  such  order,  per  folio    0    0    4        0    0    4 
NoTS. — ^An  order  of  course  means  an 

order  made  on  an  ex  parte  implication, 

and  to  which  a  party  is  entitled  as  of 

Tight  on  Ids  own  statement  and  at  his  own 

risk. 
To  examine  an  abstract  of  title  with  deeds, 

per  hour,  in  a  cause  or  matter      0  10    0        0  10    0 

To  produce  deeds  for  such  purpose,  per  hour     0    6    8        0    6    8 


0ATH8  iOID  XZBIBII8. 


Commissioners  to  take  oaths   or  affidavits. 

For  every  oath,  declaration,  affirmation,  or 

attestation  upon  honour,  in  London  or  the 

country         ...  0    16        0    16 

The  solicitor  for  preparing  each  exhibit  in 

town  or  ooantiry      0    10        0    1    0 

The  commissioner  for  murVSny  each  exhibit..    0    10       0    1    0 
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COSTS. 

Appz  K. 

Higher  Scale.  Lower  Scale. 

£   8.    d,        £    9.    d, 

TEBU   FKXS. 

For  eveiy  term  commencing  on  the  day  the 

sittings  in  London  and  Middlesex  of  the 

High  Coort  of  Justice  commence,  and  ter- 

minating  on  the  day  preceding  the  next 

such  sittings,  in  which  a  proceeding  in  the 

canse  or  matter  by  or  affecting  the  party, 

after    appearance     entered,     shall    take 

place 0  15    0        0  15    0 

And  further,  in  country  agency  causes  or 

matters,  for  letters 0    6    0        0    6    0 

Where  no  proceeding  in  the  cause  or  matter 

is  taken  which  carries  a  term  fee,  a  charge 

for  letters  may  be  allowed,  if  the  circum- 
stances require  it 
In  addition  to  the  above  an  allowance  is  to 

be    made  for   the    necessary  expense  of 

postages,  carriage,  and  transmission  of  docu- 
ments. 


APPENDIX  0.  Appro. 


(1.)  The  several  Kules,  Orders,  and  Forms  contained  in  the  Sche- 
dule and  Appendix  to  the  Supreme  Court  of  Judicature  Act  (1873) 
Amendment  Act. 

(2.)  The  additional  Rules  to  the  Judicature  Act,  1875. 

(8.)  The  Rules  of  the  Supreme  Court,  December,  1875. 

(4.)  The  Rules  of  the  Supreme  Court,  February,  1876. 

(5.)  The  Rules  of  the  Supreme  Court,  June,  1876. 

(6.)  The  Rules  of  the  Supreme  Court,  December,  1876. 

(7.)  The  Rules  of  the  Supreme  Court,  May,  1877. 

(8.)  The  Rules  of  the  Supreme  Court  (Costs). 

(9.)  The  Rules  of  the  Supreme  Court,  June,  1877. 

(10.)  The  Rules  of  the  Supreme  Court,  November,  1878. 

(11.)  The  Rules  of  the  Supreme  Court,  March,  1879. 

(12.)  The  Rules  of  the  Supreme  Court,  December,  1879. 

(IS.)  The  Rules  of  the  Supreme  Court,  April,  1880. 

(14.)  The  Rules  of  the  Supreme  Court,  May,  1880. 

(15.)  Rules  of  the  Supreme  Court,  May,  1883. 

(16.  The  Regulae  Generales  of  Hilary  Term  1853,  dated  11th 
January,  1858  (except  the  Rililes  as  to  juries). 

(17.)  RegulsB  Generales,  as  to  Pleading  made  by  |the  judges  in 
pursuance  of  the  Common  Law  Procedure  Act,  1852,  dated  the 
10th  of  May,  1853. 

(18.)  The  Rules  under  the  6th  section  of  the  Debtors  Act,  1869. 

(19.)  The  Chancery  Consolidated  General  Orders  of  186C. 
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KTIXS  OP  THE  SUFRKMS  COUST. 


1860. 
20cKlS6a 
Iflk,  1861. 
Mb,  1561. 
Jvij  13^  18«1. 
JiBMijF  Ui,  1862. 
May  1«tli,  18«S. 
SUj  27tb,  18«5. 
31*7  7tk,  1866. 
X4n«slMr  22Bd,  1866. 
April  17tk,  1867. 
<n.\  Tito  CluHwaiy  Bcgulatiani  dated  Angort  8tli,  1857,  and 
liandb  15th,  ISM. 

ff^»  TVe  Bnlei,  Orden,  and  Rcfralatioiis  for  the  High  Court  of 
AdBoal^  of  Faglaaii,  1859  and  1871. 

(Signed)        Sclbohtb,  C. 

COLBUDOK,  C.  J. 

w.  B.  Bbkit,  IiCk. 

JaHXS  HAHHBr. 

Nath.  LnrDLKT,  I«.J. 
£dw.  Fbt,  L.J. 
C.  E.  Pollock,  B. 
H.  Maxistt,  J. 
HnrBT  CofROsi,  L^. 

(Signed  in  icapect  of  Rules  as  to 
nttinga  of  Coott  of  AppeaL) 
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INDEX  TO  EULES. 


Abatsmsnt  .  0.  21,  r.  20 


Account, 
claim  for 
application  for 
how  obtained 


0.    3,  r.    8 

15,   r.    1 

2 


AcnoN, 

notice  of 
administration 
how  to  be  given    . 
proceedings  other  than 


Addrbss  roR  SsRVics.    See  Appearance. 
of  solicitor  of  plaintiff  . 
of  plaintiff  in  person 
when  writ  in  District  Registry 
in  proceedings  other  than  actions  . 

Administration, 

persons  representing  a  class  . 
service  dispensed  with  . 
legacy  chai^d  on  realty 
devisees  or  co-heirs 
cestui  que  trust     . 
actions  for  protection  of  property 
conduct  of  action  . 
service  of  notice  of  order,  &c. 
445 


O.  2,  r.  1 

16,  r.  33 

1,  r.  1 

2 

0.  4,  r.  1 
2 
3 

4 


O.  16,  r.  32 

33—38 

34 

35 

36 

37 

39 

40 


IXDEX« 


AjjtittsTSTBjLTior^^otUinued. 

orit^  to  attend  nnneceasuy  .... 

entiT  of  sierrice  of  notice  of  order 

form  of  notice  of  order ..... 

eerric*  on  infants 

heir-at-Uw  a  partj^ 

aj'p>intment  of  representative  of  deceased 

persTin 

parties  to  proceedings 

notice  to  third  party 

Adxi^altt, 

writ      .... 
toil  dispenses  with  service 
apf>earance    . 
bail  for  appearance 
delivery  of  claim  . 
releases  in — actums 

mlesasto 
notice  of  motion    . 
references 
filing  documents    . 


Aoxfssiovs, 

by  pleading  or  in  writing      « 
notice  to  admit     .... 
co6t8  of  proving  £utB  not  admitted 

withdrawal 

gummaiy  relief  on         ... 


for  auditors  and  other  claimants 

how  prepared 

time 


Affidavits, 

evidence  by,  on  motion,  petition,  &c. 
how  intittded        .... 

as  to  belief 

before  whom  sworn 

form  of 

filing 

scandalous  matter  • 


O.  16,  r.  41 
42 
43 
44 
45 

46 

47 
49 

0.    5,    r.  16 

9,   r.  10 

12,   r.    1 

19 

20,  IT.    2,3 

29 

IT.    1—18 
52,  r.  10 
56,  rr.  1  et  seq 
66,  r.    8 

0.32,  r.  1 
2 
4 
4 
6 

0.  55,  r.  45 
46 
47 

O.  38,  r.  1 
2 
3 

4-« 
7—0 
10 
11 
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Affidavits—  continued. 
alterations  and  erasures 
by  illiterate  and  blind  persons 
irregularity  in       .        .        .        . 
stamping  and  use  of  office  copies  . 
who  must  not  take 
when  to  be  filed    .... 
at  chambers  . 

exhibits 

trial  on  affidavit,  times  for  delivery 
notice  to  cross-examine . 

printing 

by  receiver  verifying  accounts 
by  claimants         .... 

by  creditors 

of  service 

title  of 


38, 

r.  12 

13 

14 

15 

16,17 

18,19 

20—24 

23,24 

25—27 

28 

30 

50, 

r.  20 

55, 

r.  48 

49 

67, 

r.    9 

68, 

r.    4 

Advice, 

application  for 


0.  52,  rr.  19etBeq 


Amendment, 

of  writ  of  summons       .... 

of  writ  unnecessary  after  claim  delivered 

of  writ  or  pleadings 

by  plaintiff  when  without  leave 

by  defendant 

when  amendments  disallowed 

of  opposite  party,  time  for    . 

leave  in  other  cases 

failure  to  amend,  time  . 

when  to  be  printed 

amended  documents,  how  marked 

delivery  of     . 

clerical  errors,  &c. 

errors  in  proceedings     . 

costs  of  . 


Appeal, 

from  inferior  courts 
from  award  . 
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0.16, 

r.  13 

20, 

r.    4 

28, 

r.    1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

0.59, 

r.    4 

rr.    3,5 

^ 


INDEX. 

how  made 0. 58,   r.    1 

notice  of 2, 3 

powers  of  Court  of 4 

new  trial 5 

CI088  appeal 6 

ex  parte  applications     ....  10 

evidence 11 — 13 


Appkarancx, 

oat  of  jurisdiction,  time 

when  in  London  . 

in  Probate  and  Admiralty    . 

when  in  District  Registiy 

when  in  either 

effect  of,  in  District  Registry 

in  London 
entry  and  memorandum  of   . 
notice  of      .        .        . 
address  of  defendant's  solicitor 
of  defendant  in  person 
defective  memorandum 

form  of  . 
entiy  of,  in  Cause  Book 
by  partners   . 

where  one  only 
by  several  defendants   . 
undertaking  for,  by  solicitor 
bail  for  in  Admiralty    . 
bail  bond 

commissioneis  for . 
time  of  ... 

by  intervener  in  Probate 

Admiralty 
by  landlord  in  action  for  land 

form  of  . 
notice  of       .        •        • 
limited,  in  action  for  land 

fonn  of  • 
setting  aside  service  before 
defoult  of,  see  DtfavlL 


0.  11,  r.  5 
12,  IT.  1,2 
3 

4 
5 
6 

7 
8 

10 
11 
12 
13 
14 
15 
16 
17 
18 
Id 
20 
21 
22 
23 
24 
25 
26 
27 
28 
2» 
30 
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INDEX. 


Appearanck —  cantintud, 

by  infants     .        .        .        . 
default  in      ...        , 

Appucations  under  0. 14   . 
See  SpedaUy  Indorsed  Writs, 


.     0. 16,  rr.  18, 1» 
67,  r.    4 

.     0.  14,   r.    1 


Arbitration, 

appeals  from  award       .... 

.     0.  69, 

rr. 

3,5 

Assessors, 

trial  with      ....... 

0.  36, 

rr. 

7,43 

Assignment, 

^^  ■     ^^^^m 

f ,  -»*r 

of  causes 

0.    5, 

r. 

5 

to  master 

6 

to  Chancery  judge  .... 

9 

method  of,  of  writ         .... 

9(a) 

of  summons         .        .        .        . 

(&) 

petitions  or  motions 

(c) 

subsequent  writs . 

(d) 

notice  of 

14 

Attachment, 

for  breach  of  order  for  discoveiy    . 

.     0. 31, 

r. 

21 

service  on  solicitors 

22 

See  WriU  of  JL  fa.,  dbc 

of  debU, 

garnishee  orders 

0.45, 

r. 

1 

effect  of  service  of          ... 

2 

execution  against  a  garnishee 

3 

issue  of  garnishee  disputes 

4 

when  Hen  of  tliird  party  asserted  . 

5 

barring  of  third  party    .        .        .        . 

6 

discharge  of  garnishee,  costs  . 

7,8 

Bills  of  Exchange  Act, 
writ  under    . 

Bills  of  Sale, 

registration,  searches 
memorandum  of  satisfaction 
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.     0.    2,   r.    6 

.     0.  61,  IT.  23,  25 
26,  27 


Central  Orrici 0.   B,  r.  ! 

deputmeuta,  baainess 61,  r.   1 

controiling  muter S 

aealing  master 6,  T 

doeiunentt  deposited  in         ...        .  30 


Cektipicatb, 
of  chief  clerk 


CSAKBERS,  PbOCEEDIHOS  tK, 

sppUcatioti,  how  made  . 

for  payment  oat  ot  Court 
altenktioQ  in  Bnmmong  . 
originatiDg  summons,  service 
proceedings  ci  parte 
in  case  of  failure  to  attend    . 
ex   pnrte  proceedings   Bholl   not   be 
eidered  . 

further  coneideration 
ennunons  for  direction  . 
form  of  summons  .... 
application  originating  in  chambers 
what  fflBBtets  and  registrars  may  do 
iota  of  mastera      .... 
attendance  of  masters    . 
master  shall  occupy  same  room 

procedure 

npplicBtions  to  be  marked  with  maeter 
subsequent  applications 
BOmmonB  under  Debtors  Act,  18eft 
reference  to  judge .... 
appeal  from  master's  decision 
Blay  of  proceedings 
appeal  in  Quei 

summons,  whi 

tol 


INDEX. 


with 


Chambers,  Pbocexdikgs  in — continued, 

bosiiieft)  in 

administrations  and  trusts    . 

executors  and  administrators  may  take  out 

originating  summons 
who  may  apply 

who  shall  be  served      .... 

other  parties 

application  to  be  supported  by  evidence 

udgment 

execution  of  judgment  . 
when  judge  has  discretion 
subsequent   summons  to   he  marked 

same  judge's  name     . 
Charitable  Trusts  Act,  1853  . 
powers  and  duties  of  chief  clerks  . 
assistance  of  experts 
originating  summons    . 
parties  served        .... 

infants 

settlement  on  marriage  of  infants . 
guardian  ad  litem 
documents  to  be  left  at 
adjournment  to  chambers  and  vice  versa 
summons  to  proceed 

settling  deed 

advertisement  .... 
summons  book  .... 
one  solicitor  to  represent  a  case 

Change  of  Solicitor 

parties,  where  no  abatement  of  action 
joinder  of  representatives 
continuance  by  or  against  new 
adding  or  changing  ex  parte  application 
service  of  order,  efifect   . 
application  to  discharge,  time 
by  person  under  disability,  time   . 
where  party  entitled  fiails  to  proceed 
abatement  to  be  entered  in  Cause  Book 
abated  cause  to  be  struck  out  when 
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0.  55,  rr.  1,  2 
3 

3 

4 
5 
6 
7 
8 
9 
10 

11 

13 

15—18 

19 

20 

23 

25 

26 

27 

28 

29 

32 

34 

36 

38 

40 


O.    7,  r. 
17,   r. 


3 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


IND£X. 


Charqiho  Orders,  &c.       .       .       . 

distringas 

"  company/*  "  stock  "    . 

affidavits  and  notices 

address  of  claimant 

same  effect  as  distringas 

service  on  parties  not  affected  by  . 

Chief  Clerk, 

certificate  of 

Claim, 

common  indorsement  of 

four  forms  of . 

essentials  of  . 

forms     ..... 
in  representative  capacities    . 
in  administration 
in  Probate 


0.46,  r.    1 

9 


3 

4 

5,6, 
8 
13 


0.  55,  r.  65 


.  O.  3,  r.  1 
4 
2 

.    App.  A.,  Ft  2 

&    7 
r.    4,  n. 


5 


Claim,  Statement  of, 

no  delivery  of,  when  writ  specially  indorsed 

need  not  be  delivered  unless  required 

time  for  delivery  . 

when  may  be  delivered 

costs  of  unnecessary 

in  Probate    .... 

in  Admiralty 

amendment  of  writ  unnecessary 

venue  

general  relief  need  not  be  asked 

distinct  claim  or  defence 

settled  account 

denial  of  interest  in  Probate 

who  shall  examine 

proof  of        .... 


0.  20,  r.    1  (a) 

(c) 
W 

2 
3 

4 
6 
6 
7 
8 
9 
0.  65,  r.  52 
55 


Committal, 

notice  to  sheriff 

COMFOUKDINO, 

penal  action . 


.     O.  52,  rr.  11,  12 


.     0.  50,  rr.  13-15 
452 


INDEX. 


Concurrent  Writs   . 


0.    6 


Conditions  Precedent 0. 19,  r.  14 


Consolidation, 

ofactionB      .... 

CONVETANCING  COUNSEL  OF  CoURT 
costs  of 


.     0.49,   r.    8 

.     0.  51,  rr.    7—13 
65,  r.  27 


Copies, 
cost  of  . 
credit    . 
office  copy     . 
production    . 
how  obtained 
numbering   . 
refusal  to  furnish 

Corporations, 


0.66,  r. 


7(c) 

(d) 

U) 

iff) 

(0 

(m) 
(n) 


service  on 


0.    9,   r.    8 


Costs, 

of  unnecessary  statement  of  claim 

interpleader  . 

of  order  of  arrest  . 

of  non-compliance 

discretion  as  to      . 

removal  from  inferior  Court 

County  Court,  trial  in 

solicitor  neglecting  to  attend 

security  for   . 

security  for  . 

higher  scale . 

discretion  of  taxing  officer 

improperly  incurred    . 

of  recovering  ;£50  on  contract 

guardian  ad  litem 

set-off  .... 

of  award 

See  Taxation. 
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0.  20,   r.    1  {e) 
57,   r.  15 

69,  r.    5 

70,  r.    4 
65,   r.    1 

3 
4 
5 

6,7 
69,  r.  6 
65,  r.  8 
10 
11 
12 
13 
14 
15 


Costs — continued, 

under  statutes O    5    r.  24—26 

special  allowances        ....  27  et  seq 

unnecessary  appearance         ....  27  (23) 

application  for  time (24) 

party  and  party (28) 

amendment (31) 

conferences (45) 

number  of  counsel (46) 

refreshers (48) 

counsel's  clerks (51) 

copies  of  affidavits (53) 

CoUNTBBCLAIlf, 

in  misjoinder  of  parties                         .        .  0. 16,  r.    3 

against  plaintiff  and  others  ....  21,  r.  11 

service  on  other  persons        ....  12 

excluding  counterclaim        ....  15 

judgment  for  balance  of  set-off     ...  17 

Cbdiikal  Pbooesdxhgs, 

by  Crown O.    1,  r.    1 


Damages, 

assessment  of O.  36,   r.    58 

Date, 

of  operation  of  New  Rules.    Preamble. 

DATS, 

Queen's  birthday,  Court  of  Appeal  O.  63,  r.    2 
on  which  service  illegal                                .         67,  r.  12 

holidays 63,   r.   6 

inclusive  and  exclusive  64,   r.  12 

Default  of  Pleadings, 

claim  not  in  time O.  27,  r.    1 

several  defendants 3,5,12 

claim  for  goods  or  damages  ....  4 

claim  for  debt  or  damages    ....  6 

454* 


INDEX. 


DEFAULT  OF  TLEAJDl^GB-HionHnued. 

recovery  of  land 

Probate  actions 

where  no  reply,  subsequent  proceedings 
issues   other   than   between   plaintiff  and 

defendant 

judgment  may  bo  set  aside  .... 


Default  of  Appearance, 
by  infants  or  idiots 
affidavit  of  service  when 
where  writ  specially  indorsed 
where  several  defendants 
where  claim  for  damages 
where  several  defendants 
where  damages  and  liquidated  demand 
in  action  for  land  .... 

and  for  mesne  profits 
setting  aside  judgment  . 
where  writ  in  District  Registry    . 
in  other  actions   .... 
in  Admiralty 
in  action  on  bonds,  suggestion  of  breaches 


0.  27,  rr.    7—9 
10 
13 

14 
15 


0.13,   r.    1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 


Defence, 

actions  on  biUs  of  exchange . 
must  deny  matters  of  &ct 

as  to  damages 

denial  of  representative  capacity  . 

time  for  delivery 

where  no  statement  of  claim 

under  0.  14 

costs  when  allegations  improperly  denied 
by  way  of  counterclaim 
judgment  for  balance  of  set-off     . 

Probate  actions 

pleas  in  abatement        .... 
by  defendant  in  possession  . 

Deliyert  (Writ  op), 

of  property  other  than  land  or  money  . 

form  of 
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0.21,  r. 


0.  48,   r. 


2 
3 
4 
5 

7 

8 

9 

10,11 
17 
18 
20 
21 


1 
2 


INDEX. 


Dehurber, 

aboliBhed  .... 
point  of  law  may  be  raised  . 
pleading  may  be  struck  oat . 
objection  not  allowed   • 


O.  25,   r. 


1 
2 
4 
5 


DlRECfTIOKS, 

summons  for  0.  30 

one  may  be  taken  out  by  any  party  r.    1 

subjects  of 1 

a  four-day  summons 2 

on  whom  served 2 

what  it  should  contain 2 

any  respondent  may  get  any  order  on  .        .  2 

any  order  made  on  notice     ....  2 

costs  of  application  wrongly  omitted  3 


Disability, 

persons  under  disability  suing  and  being  sued 
infants  and  married  women  .        .        .        . 
lunatics         .        .        .        . 
application  by  person  under,  to  discharge 
order  for  new  parties 


0.  16,    r.  16 

16 

17 

1/,    r.     i 


DlSCONTINUANCIS, 

before  receipt  of  defence 

defence  or  counterclaim  struck  out 

subsequent  action  stayed  if  costs  unpaid 


0.26,  r.    1 
1 


DiSCOVSBT  07  DOCUHBNTS, 

order  for 

general  or  limited 

af&dayit  as  to 

order  for  production 

documents  referred  to  in  pleadings 

notice  to  produce— form 

attachment 

costs  of         ...... 

payment  out  of  £5        . 

by  sheriff 


0.  31,  r.  12 
12 
13 
14 
15 

Ap.  B.,  9 

21 
25 
27 
28 
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IIVDEX. 


Discovery  in  Aid  of  Execution, 

examination  of  judgment  debtor,  or  corpora- 
tion, as  to  what,  before  whom  . 

where  judgment  not  for  recovery  of  money  . 

costs      .        . 


O.  42,  r.  32 
33 
34 


District  Registrar, 
jurisdiction  of 
reference  to  judge . 
appeal  from 
reference  to  judge 
accounting  to  Treasury 

District  Rboistrt, 
appeai^ance 

proceedings  to  be  taken  in 
appeal  no  stay  of  proceedings 
removal  of  action  by  right 
removal  by  notice 
removal  by  order  . 
filing  of  documents  in   . 
transmission  of  documents 
forms    .        .        »        . 
entry  for  trial 
lists  of  trials  with  and  without  juries 

Distringas, 

charging  order  to  have  effect  of     . 

Divisional  Courts, 

proceedings  in     ...        . 
on  death  of  original  judge    . 
appeals 


0.35,  r.    6 

8,  a 
9 
12 
23 


0. 12,  rr.    4,5,6 
35,  rr.    1—6 
10 
13 

14,  15 
16,17 
19 

20—22 
24 

22—28 
24—26 


.      0.46,    r.    8 


.  0.59,  r.  1 
2 
3,4 


Endorsement, 

of  claim.    See  Claim, 

address.    See  Addresn. 

of  sum  on  payment  of  which  action  stayed 

of  claim  for  account      .... 

of  service 

of  judgment  unnecessary 
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O.   3,   r.    7 

8 

9,  r.    15 

61,  T.    8 

U 


INDEX. 


EntozjfXKT, 

department  . 
time  limited . 
datiee  of  officers    . 

Eyidknob, 
viva  voce 
by  affidavit    . 
in  leferencefl  in  Admiralty 
in  former  trial 
office  copies  . 
See  WUnesiu, 
taken  after  trial    . 


O.  61,]T.  9,10 
13,14 
23 


0.37,  r. 


EzionrioN, 

no  demand  neceaaary    . 
non-compliance  with  conditions 
for  recovery  of  money  . 
for  payment  into  Court . 
for  recovery  of  land 
for  recovery  of  other  property 
enforcing  performance  . 
meaning  of  term  . 
judgment  for  conditional  relief 
against  a  firm 

documents  to  be  produced    . 
filing  praecipe  for  writ  . 

forms 

indorsement  on  writ 

date  of  writ  .... 

poundage,  fees  and  expenses  . 

directions  to  sheriff 

where  it  may  issue 

in  Chancery  Division    . 

duration  and  renewal  of  writ 

proof  of  renewal    . 

within  six  years    . 

after  six  years 

order  enforced  as  judgment   . 

commitment  under  Debtors  Act 

persons  not  parties 

audita  querela 


1 
1 
2 
3 

4 

21 


0.  42,  r.  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

12 

13 

14 

15 

16 

17,  19 
18 
20 
21 
22 
23 
24 
25 
26 
27 
458 


INDEX. 

Execution — eoruinued, 

saving  clause 0.  42,  r.  28 

order  of  writs 29 

mandamoB    .......  30 

order  against  corporation       ....  31 

See  TFtU. 

EZEOUTOB, 

may  examine  claims O.  55,   r.  52 

FuRTHJBR  Consideration, 

time  for 0.  65,   r.  72 

Heir-at-Law, 

where  party  to  administration                       .  0.  16,  r.  46 

Husband  aud  Wife, 

service 0.    9,  r.    3 

Infants, 

service  on 0.    9,   r.    4 

default  of  appearance 13,  r.    1 

suing  and  being  sued 16,   r.  16 

guardian  ad  litem 18,  19 

authority  of  next  friend        ....  20 

consent  by  next  friend          ....  22 

service  on 44 

Inferior  Courts, 

appeals  from 0.  59,   r.    4 

Injunction, 

writ  abolished 0.  50,  r.  11 

to  restrain  continuing  wrong         ...  12 

Inspection, 

time 0.  31,   r.  17 

place 17 

banker's  books 17 

order  for 18 

to  lord  of  manor 19 

discretion  of  Court  as  to  time  of   .        .        .  20 

Interest, 

when  allowed 0.  55,   r.  63 

on  legacies 64 
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INDEX. 

Iktxblocutort  Obdkrs, 

for  px^tservation  of  property  . 
sale  of  perishable  goods 
inspection  of  goods^  samples 
inspection  by  judge  or  jury  . 
applications,  bow  made 
payment  to  satisfy  lien 
income  during  proceedings    . 
conduct  of  sale  by  trustee,  &c. 
leave  to  compound  penal  action 
See  Injunction,  MandamtUj  Receiver, 


0.  50,   r.    1 
2 


3 
4,5 

6,7 

8 

9 
10 
13 


Intebplbader, 

when  granted 0.  57,   r.    1 

summons  to  appear 5 

decision  by  consent 8 

question  of  law 9 

failure  to  appear 10 

judgment 11 

sheriff 12 

costs 15 

INTERPRETATION, 

of  terms 0.  71,   r.    1 

Interrogatories, 

when  leave  necessary  for               .        .        .  0.  31,   r.    1 

what  they  may  contain         ....  1 

time  for 1 

irrelevance  in 1 

what  has  to  be  taken  into  account  on  applica- 
tion for  leave  to  exhibit    ....  2 

costs  of  improper 3 

form      ........  Ap.  B.,  6. 

to  or  by  corporations  and  compauies     .        .  0.  31,  r.    5 

objection  to  individual          ....  6 

setting  aside 7 

time  of  application  for 7 

time  and  method  of  answer  to      .        .        .  B 

printing 9 

sufficiency,  how  determined          ...  lo 

order  for  answer  or  further  answer       .        .  1 1 
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Interrogatories— continue. 

attachment O.   31,  r.  21 

use  of  part  of  answer  at  trial         ...  24 

costs  of 25 

payment  out  oi£5 27 

by  sheriff 28 

Issue, 

of  writ  of  summons.    See  IVrit. 


Issues, 

may  be  ordered  to  be  settled 
inquiries  or  accounts     . 
special  directions  . 
notice  of  surcharge 
delay     .... 
of  iact  without  pleadings 
judgment 
effect  of  judgment 


0.33,  r. 


34,  r. 


1 
2 
3 
5 
9 
9 
11 
12 


JOIKDER, 

of  causes  of  astion,  when  allowed 

with  action  for  land 

claims  by  trustee 

husband  and  wife 

executor  and  administrator 

joint  and  several  . 

qualification 

application  to  strike  out 

order  to  strike  out  causes  of  action 

of  issue         .        .        '        .        . 


O.  17,  r.  1 
2 
3 
4 
5 

r 

8 

9 

19,  r.  18 


Judgment, 

entiy  of,  how  effected   . 
date  of  judgment  . 
indorsement  on  judgment 
duty  of  officer  entering 
authority  for 

master's  certificate  to  be  filed 
order  for,  by  consent     . 
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0.41,  rr.    1,2: 
3,4 
5 
6 

7 
8 
9,  10 
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Jurisdiction, 

out  of,  service  of  writ    See  Service, 

Jury, 

when  right  to  trial  by   . 
none  in  Chancery  Division 
when  trial  ordered  without 
when  trial  ordered  with 
special  .... 
lists       .... 
counsers  address  to 


0.  36,  r.    2 
3 

4—7 
6 
7 

29 

36 


Landlord's  Appearance   . 
See  Appearance, 

Leave, 

to  defend  under  O.  14   . 


LSOATEBS, 

service  on  dispensed  with     . 
when  legacy  chaiged  on  realty 

Liquidator, 

passing  accounts   . 


0.  12,   r.  25 


.     O.  14,   r.    6 


Loss, 


of  writ 


O.  16,  r.  34 
35 


.      0.  50,   r.  23 


O.    8,   r.    8 


Lunatics, 
service  on 

suing  and  being  sued 
consent  by  committee 


O.    9,  r.    5 

16,   r.  17 

21 


Mandamus, 

interlocutoiy  application  for . 
action  of  ...  . 
prerogative    .... 


Master.    See  Chambers. 
assignment  of  actions  to 
transfer  from  master  to 
absence  of    . 


0.50,  r. 
53,  IT. 


6 
1 
5 


—15 


O.    5,   r.    6 

7 
8 
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Matbimonial  Qabkb, 

exception 0. 68,  r.    1 

application  of  orders S 

Motions, 

when  rule  niai  abolished  .     0.  62,   r.    2 

notice  of  motion,  ex  parte     ....  3 

when  grounds  to  be  stated    ....  4 

length  of  notice 5 

when  a  party  not  served  should  have  hadnotice  6 

adjournments — ^non-appearance     ...  7,8 

service  by  leave  before  time  for  appearance  .  9 

Motion  tor  Judohbnt, 
time  for  setting  down    . 
application  to  set  aside  . 
judgment  of  referee 
when  issues  determined 
limitation  of  time  for    . 
powers  of  the  Oourt 


0.40,   r.    2 


6 

7,8 
9 
10 


New  Trial, 

when  application  to  Divisional  Court 
when  application  to  Court  of  Appeal 
judge  who  tried  not  to  grant 
application  by  notice  of  motion     . 

no  rule  nisi 

time  to  serve  notice  of  motion  for 

amendment  of  notice    . 

when  not  granted  .... 

as  to  part 

by  Court  of  Appeal 


NON-COMPLIANCS, 

effect  of 
costs 


Not  Guilty  by  Statute 

Notice, 

of  assignment  of  action . 
instead  of  writ 
of  appearance 
463 


0.39,  r.  1 
1 
2 
3 
3 
4 
6 
6 
7 
68,   r.    6 

0.  70,  IT.  1  et  seq 

4 

0.  19,   r.  12 

0.    6,  r.  14 

11,  r.    7 

12,  r.  27 


INDEX. 


Officxbb, 
daties  of 
attendiog  with  records 


0.  60,rr.    1,2 
61,   r.  29 


ORDEBy 

in  administration  action,  service  of  notice  of 

to  attend  unnecessary  . 

entry  of  service  of  notice  of 

form  of  notice  of  . 

date  of . 

enlarging  time 

entry  of  nunc  pro  tunc 

drawing  up  of  in  chambers 

by  Registrar 
service  of 
to  arrest 

costs  of  order  to  arrest 
anniiUed 


0.  16,   r.  41 

42 

43 

44 
52,   r.  la 

14 

15 
55,   r.  73 

74 
67,  rr.  1  et  seq 
69,   r.    2 
69,   r.    5 
72,   r.    1 


Parties, 

who  may  lie  plaintiffs   .... 

when  proper  plaintiff  may  be  substituted 

counterclaim  in  misjoinder  of 

who  may  be  joined  as  . 

defendant  interested  as  to  part 

several  defendants  liable  on  one  contract 

in  cases  of  doubt 
trustees,  executors,  &c. 
parties  in  same  interest 
in  Probate  actions 
misjoinder,  &c,  of        ... 
additions      .... 
new  plaintiffs  and  defendants 
how  served  with  amended  writ 
partners        .        .        . 
persons  under  disability 
infants  and  mairied  women 
lunatics 

aj^pearance  by  infants 
paupers 


0.  16,  r.    I 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
11 
12 
13 
14 
16 
16 
17 

18,19 
23 

4C4 
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Pastibs — coniiniud, 

petBons  representing  a  class 

See  Adminittratum. 

change  of.    See  Change, 

arrest  of  defendant  under  Debtors^Act,  1860 . 

Pabticulars, 

to  be  stated  in  pleading        .... 
farther  and  better  may  be  added 
time  for  pleading  after          .... 
order  for,  no  stay 


Partners, 

appearance  by 
See  Appearance, 
plaintiff 
service  on 

where  one  only 
sning  and  being  sued 
single  partner 


O.  16,  r.  33 


69,   r.    1 


0. 19,   r.    6 

7 
8 
8 


0.  12,   r.  15 


7,   r. 
9,   r. 


16, 


2 

6 

7 

r.  14 

15 


Paupers, 

who  may  sue  as    . 

case  before  counsel 

affidavit  verifying 

Court  fees     .... 

assignment  of  counsel  or  solicitor 

no  remuneration  from 

dispauperation 

interlocutory  proceedin^n 

solicitor's  dutv 

taxation  of  costs    . 


0.  16, 


PatmeStt  into  Court, 
in  satisfaction 
to  be  signified  in  defence 
tender  before  action 
notice  to  plaintiff 
in  several  actions 
in  answer  to  counterclaim 
under  master's  certificate 
in  Chancery  Division    . 
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r.  22 
23 
24 
25 
26 
27 
28 
29 
30 
31 


0.  22,  r.  1 
2 
3 
4 
8 
9 
10 
12 


INDKX. 

Patmxht  ixto  CotTBT— <on<iftiie(L 

im  Queen's  Bench  Division    .                        .  O.  22,  ir.  13, 14 

money  of  infant  or  Innatic    ....  15, 16 

as  to  inyestment 17, 18 

inAdminilty 19»^ 

Patvest  out  of  Coubt, 

how  paid  out O.  22,  r.    5 

when  liability  of  defendant  denied  ^ 

plaintifir  may  accept  in  satiafiBction  ' 

by  order  of  Court ^^ 

in  Admiialty ^ 

caveat  against ^^ 

PnDDTO  AcnoH&    See  PreaimbU. 

PkBPCTUATIKO  TSBTIlfONT, 

who  may  commence  action  .        .        .        .  O.  37,  r.  35 

where  Crown  interested        ....  36 

no  action  set  down  for  trial           ...  38 

PSBSONAL  SbBVICK, 

where  not  requisite O.  67,  r.    2 

how  effected ^ 


Pbtitiobs, 

must  state  who  they  are  to  be  served  on 
notice,  affidavit,  title     .... 


0.  52,  r.  16 

17—19 


Plsadiho, 

New  Bules  of 

prolixity  in  . 

outline  of 

claim,  defence,  reply 

counterclaim 

contents  of    . 

form  in  appendix  to  be  used 

particulars  to  be  stated 

further  and  better  particulars 

time  for  pleading  after  particulars 

order  for  no  stay   . 

printing  of    . 


0.19,  r.  1 
2 
2 
2 
3 
4 
5 
6 
7 
8 
8 
9 

4f66 


INDEX. 

Plsading — continued, 

how  delivexed 0.  19    r  10 

deli  very  to  parties,  how  marked  ...  11 

not  guilty  by  statute 12 

allegations  not  denied  admitted    ...  13 

conditions  precedent 14 

fiEusts  to  raise  issues 15 

inconsistent  pleadiogs 16 

specific  denial  necessary        ....  17 

joinder  of  issue 18 

evasiye  denial 19 

denial  of  legality,  Statute  of  Frauds  20 

contents  of  documents 21 

malice,  fraud,  &c. 22 

notice 23 

implied  contract           24 

burden  of  proof 26 

technical  objections  abolished      ...  26 

amending  and  striking  out           ...  27 

actions  for  collision 28 

matters  arising  pending  actions    ...  24 

in  prohibition 68,   r.    3 

Printing, 

of  pleadings 0.  19,  r.    9 

directions  as  to 66,  rr.  3  et  seq 

Pbobatb, 

writ 0.    5,   r.  15 

service  out  of  jurisdiction     .                .  11,   r.    3 

appearance            12,   r.    3 

parties 16,   r.  10 

statement  of  claim                        .  20,  r.    2 

denial  of  interest 9 

Prockedinob, 

•place  where  taken 0.    5,  r.    2,  n. 

Prohibition, 

pleadings  in O.  68,   r.    3 

POSSSSSION, 

writ  of 0.  47 
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Receiver, 

interlocutory  application  fur         ...  O.  50,   r.    6 

giving  security 16,  17 

passing  accounts 18,  20 

affidavits  verifying  accounts          ...  SO 

failing  to  leave  accounts       ....  21 

deposit  of  accounts  in  Central  Office    .  22 

Becognisances, 

to  whom  given O.  60,   r.    4 

Rbgovsbt  of  Lakd, 

writ  of  possession 0.  47 

Referees, 

trial  ordered  before O.  36,   r.    7 

distribution  of  business        ....  45, 46 

transfer  to  any  special  referee       ...  47 

conduct  of  trial  before 48 — 50 

cannot  commit 51 

can  submit  questions  to  Court      ...  52 

notice  of  report 53 

adoption  or  variation  of  report     ...  54,  55 

Registrar, 

of  bills  of  sale 0.  61,  rr.  23 — 27 

Reoiotrars  (Chancsrt), 

duties  of O.  62,  rr.  1—3 

documents  to  be  left  with     ....  4 

appointment  to  settle  judgment            .  7 — 13 

settling  order  without  notice        ...  14 

special  allowance  for  costs   ....  15 

money  orders  drawn  up  by  .                .        .  16 

list  of  matters  in  Chanceiy  Division     .        .  17 
duties  as  to  answers  to  petitions  and  orders 

upon 18 

Renewal  of  Writ O.    8,  r.    1 

renewed  writ,  effect  of 2  * 

Beplt, 

time  for  delivering 0.  23,  r.    1 

subsequent  pleadings 2,  3 

counterclaim 4 

effect  of  non-delivery 5 
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Sales  by  Coubt  of  Chakcert, 

order  for   sale    of  realty — deliyery  up  of 

possession O.  51, 

conditions  of  sale . 
sale  under  order  . 
affidavit  of  value  to  fix  reserve 
print  of  particulars 
affidavit  of  result  of  sale 
in  Admiralty  actions    . 

Security, 

creditor  must  produce O.  55, 

refusing  to  produce  .... 
sufficiency  of 69, 

Skrvicb, 

undertaking  to  accept 0.    9, 

personal 

substituted 

on  husband  and  wife 

on  infant 

on  lunatics 

on  partners 

where  one  partner  only         .... 

corporations 

in  action  to  recover  land       .... 

in  Admiralty 

indorsement  of 


r. 


1 
2 
3 

4 
5 


G 
14 

r.  50 

61 

r.    3 


—16 


r. 


1 
2 
2 
3 
4 
5 
0 
7 
8 
0 

10—14 
15 


substituted 

substituted 

out  of  jurisdiction,  when  permitted 
in  actions  for  land .... 
liabilities  affectinpr  relief  in  contract 
breach  of  injunction 

parties 

in  Scotland  or  Ireland   . 
Probate  actions 
affidavit  for    .... 
time  for  appearance 
when  notice  and  not  writ  served 
service  of  notioe 
days  when  illegal        .... 
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10 
67, 
11, 


r. 

r. 


6 
1 


(a) 


2 
3 
4 
5 
6 

67,   r.  12 


INDEX. 


SxTTiNO  Abide  Sbbvice 

judgment  in  default  of  appeaiance 

SiTTINOSy 

times  fixed  for      ...        . 


SOLIOITOR, 

address  of  defendants     . 
undertaking  for  appearance  by 
disclosure  hj  plaintiffs  . 
change  of      .... 
change  of      .        .        .        . 
service  on     ...        . 


0.  12,  r.  90 
13,  r.  10 


0,68,  r.    1 


0.  12,  r.  10 

18 

7,r.    1 

7,  r.    3 

67,  r.    7 

8 


Special  Case, 

consent  necessary  for    . 

compulsoiy  statement  on  question  of  law 

printing 

persons  under  disability 
agreement  for  payment 

Special  Eudorsembnt, 

on  writ 


.    O.  34,  r. 


1 
2 
3 

4 
6 


0.    3,  r.    6 


Spegiallt  Endorsed  Writs, 

summons  for  judgment,  when  returnable 
defendant  may  show  cause  against 

defence  as  to  part 

when  defence  by  one  defendant  good    . 
leave  to  defend,  how  given  . 


Stat, 

of  proceedings 
in  interpleader 


0.  14,  r.  2 
3 

4 
5 
6 


.     O.  54,  r.  22 
67,  r.    6 


Stock, 

charging  orders  on 

Substituted  Service 


0.  46 


.  0.  10.     O.  67,  r.    6 


Suggestion  of  Breaches  in  Action  on  Bonds    0.  13,  r.  14 
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Summons, 

for  directions  in  chambers    .... 

0. 

54,1 

'.    9 

under  Debtors  Act,  1869       .        .        .        • 

19 

See  Chambers. 

Taxation, 

notice  of 

0. 

65,  r. 

16 

who  is  to  tax 

18 

inspection  of  documents 

20 

drafts  settled  by  counsel 

22 

interlocutoiy  applications 

23 

powers  of  taxing  officers 

27  (25) 

parties  to  attend   . 

(27) 

when  action  dismissed  . 

(33) 

when  parties  differ 

(34) 

objection  to 

(39) 

review  of 

(40) 

retaining  fee 

(44) 

Third  Pabtirb, 

administration,  contribution  by   . 

0. 

16,  r. 

48 

appearance  by  and  non-appearance  of  . 

50 

default  by  and  judgment  against  . 

51 

judgment  against  on  trial  of  action 

52 

trial  and  judgment  as  between  defendant  and 

53 

liberty  to,  to  defend 

54 

costs 

55 

contribution    or    indemnity    against   other 

defendant         .... 

.        . 

56 

Time, 

for  appearance.    See  Appearance, 

for  pleading  after  particulars        .        .        .     0.  19,  r.    8 

months,  meaning  of 64,  r.    1 

what  days  not  counted          ....  2 

when  last  day  Sunday 3 

day  on  which  security  given  shall  not  be 

reckoned  in 6 

alteration  of 7 

enlargement  by  consent        ....  8 

service 11 
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TiUK—:ConHnued, 

days  inclusive  and  exclusire .       .        .  O.  64,  r.  12 

when  no  proceedings  for  a  year    ...  13 

setting  aside  award 14 


Traksfeb, 

from  one  divbion  to  another         .        .        .     O.  4.1,  rr.  1,  3 
in  Chancery  matters,  Lb  for  hearing  only  2,  r.    2 

after  winding  up  or  administration  order      .  5 

order  shall  specify  judge       ....  8 

Trial, 

place  of O.  36,  r.    1 

mode  of 2—10 

right  to  jury 2—7 

.See  Jury. 

when  by  judge  alone 3 — 5 

assessors 7, 43 

different  questions  in  different  modes   .        .  8 

by  single  judge 9 

notice  of  by  plaintiff    .'....  11 

notice  by  defendant      .....  12 

form,  length,  and  time  of  notice    .        .  13 — IS 

countermand  of  notice 19 

omission  to  enter  for  trial     ....  20 

setting  down  for  farther  consideration  .        .  21 

entry  for  trial 22—28 

Ibts  for  London  and  Middlesex    ...  29 

papers  for  judge 30 

non*appearance  of  defendant         ...  31 

non-appearance  of  plaintiff   ....  32 

setting  aside  judgment  by  default ...  33 

adjournment  by  judge 34 

new  habeas  corpus  on  postponement     .        .  35 

conduct  of  trial 36-38 

entry  of  judgment 3.) 

certificate  of  duration,  finding,  and  jud^^rocnt  40 — 12 

assessor?,  &c 43 — 55 

See  Referees.     Writ  of  Inquiry, 
on  affidavit 38,  rr.  25— JO 
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Vacation, 

judges'  rota  of 

buMiness 

orders  in  chambers 

amendment  of  pleadings  in 

time  of,  when  reckoned 


0.  63,  r.  1 1 
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14 

64,  r.    4 


Wagjw  Action, 

waver  in 

Witness, 

restrictions  on  cruns-examination    . 
examination  of,  in  Court  or  otherwi.se 
form  of  order  for  examination 
order  for  attendance  to  produce     . 
depoiiitions  before  examiner  . 

refuKid  to  atten<l  or  give  evi<lence 
objections  to  answer 
any  paity  may  subptL'ua 
Kubpoena  for  attendance  of     . 

^Vrit, 

form  of 

prolix  forms  of      . 
for  service  abroad 

form  of 

under  Bills  of  Exchange  Act 
in  Admiralty  action 
date  and  teste  of   . 
place  of  issue  of,  option 
at  Central  OMice   .... 
where  defendant  n«)t  within  district 
where  defendant  is  within  ilisti  ict 
choice  of  Division 
See  Af/reefiient, 
preparation  of       .... 
se:iling  ami  issue  of       . 
copy  to  file    . 

tiling,  entry  in  C-uuse  Book    . 
notice  of  assignment  of  action 

47:? 
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V^Kn—contin  ueJ. 

ill  Prubate  actiunn 
iu  Admiralty         .... 
cuncurreut  .... 

within  and       hout  juried ictiun    . 
luss  uf.     Sec  Low, 

Writs  of  Fi.  Fa.,  &c. 

fi.  fa.  and  elegit    .... 

effect  and  meth(xl  of  execution  of  veuditioni 

exponas  

a,  fa.  de  bonis  eccle.  and  sequestration 
proceedings  upon 
writs  in  aid  of  fi.  fa.     . 
seijuestration,  when  issued   . 
subpoona  for  costs 
attachment,  effect 
leave  necessary  for 

Writ  of  Ikquiry, 

application  of  rulcA  as  to  trial  ut 
inquiry  befoits  officer   . 


O.    5,    r.  15 

16 

6,  r.    1 
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THE    END. 
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LAW     WORKS, 

PUBLIBHXD  BT 

STEVENS  AND  SONS, 

119,    CHANCERY  LANE,   LONDON,  W.C. 

{And  at  14,  Bdl  Yard,  Lincoln* 8  Inn), 
Note.— i4U  UUen  to  be  addretted  to  Chancery  Lane,  vor  to  BtU  Yard. 

A  Catalogue  of  Modem  Law  Works  {including  t/ie 

leading  American,  Indian,  Irish  and  Scotch)  ; 
together  imth  a  complete  Chronological  List  of  all 
the  English,  Irish  and  Scotch  Repcni,s,  Abbreviations 
used  in  reference  to  Law  Reports  and  Text  Books, 
and  an  Index  of  Subjects  (112  pp,\  8i?o,  cloth 
lettered,  may  be  had  mi  applicatimi. 
Acts  of  Parliament. — Public  cund  Local  Acts  from  an 
early  dale,  m/iy  be  had  of  the  Publishers  of  tliis 
Catalogvs,  who  nave  also  on  sale  tlie  largest  coUectum 
of  Privake  Acts,  rekUing  to  Estates,  Enclosures, 
Railways,  Roads,  Jsc,  dec. 

ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the 
Proceedings  in  an  Action.— Founded  on  "Smith's 
AoTiOK  AT  Law."  By  W.  D.  L  FOULKSS,  £aq.,  BarriBter-at. 
Law.    Second  Edition.    12mo.    1879.  lOt.  Of'. 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENTICE,  Esq.,  one  of  Her  Majeety'i  Conniiel. 
Second  Edition.    Bovall2mo.    1880.  12<. 

ADMIRALTY*— Roscoe^s  Admiralty  Practice.— A  Tr^atiae 
on  the  Jurisdiction  and  Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Jastioe,  and  on  Appeals  therefrom,  with  a  chapter 
on  the  Admiralty  Jurisdiction  of  the  Inferior  and  the  Vice- 
Admiralty  Courts.  With  an  Appendix  containing  Statutes,  Bu]e« 
as  to  ifees  and  Costs,  Forms,  Precedents  of  Pleadings  and  Bills  of 
Costs.  By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister- 
at-Law.  Second  Edition.  Revised  and  Enlarged.  Demy  8vo. 
1882.  1{.  U. 

*^*  A  clear  digent  of  the  law  and  practiop  of  tiie  Admiralty  Coiuis.** 
'*  A  coixprehensivo  aad  useful  manual  of  practtoe."-  SolieUort'  Journal. 

ADVOCACY — Harris*  Hints  on  Advocacy.  Conduct  of 
Catfes  Civil  and  CriminaL  Classes  of  Witnesses  and  susrgestions  tot 
Cross-Examining  them,  &c.,&c.  By  RICHARD  HARRIS,  Barrister- 
at-Law,  of  the  Middle  Temple  and  Midland  Circuit.  Sixth  Edition. 
(Further  Revised  and  Eolarged.)    Royal  12mo.     1882.  7«.  Sd. 

**Full  of  good  sense  and  just  observation.    A  very  complete  Maniuil  of  the  Advo- 
cote's  art  in  Trial  by  Jurj/'—Solieitort'  Journal, 

**  A  book  at  once  entertaining  and  really  instructive.    .    .    Deserves  to  be  carefully 
read  by  the  young  barrister  whose  career  is  yet  before  him."— Lata  Jtagazoie. 
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AQENCY.— Petgrave'8  Principal  and  Agent.~A  Maniial 

of  the  Law  of  Frindpia  and  Agent.    By  ST  C.  PATGBAVE, 

Solidtor.     12mo.    1867.  7s.  6d. 

RusseH's  Treatise  on  Mercantile  Agency.— Second 

Bdition.    Sto.    1879.  lU. 

AGRICULTURAL  LAW.— Addison's    Practical   Guide   to 

the  Agricultural  Holdings  (England)  Act,  1876, 

and  TreatiM  thereon,  showing  the  iUteratioDB  in  the  Law,  Ac.     By 

ALBERT  ADDISON,  SoUdtor.     12mo.    1876.  Nei,2a.iUL 

Cooke*8  Treatise  on  the  Law  and   Practice  of 

Agricultural   Tenancies.— New  edition,  in  great  part 

rewritten  with  especial  reference  to  TJnezhan»ted  Improyementa,with 

Modem  Forms  and  Precedents      By  6.  PRIOR  GOLDNEY,  of 

the  Western  Circuit,  and  W.  RUSSELL  GRIFFITHS,  LLK, 

of  the  Midland  Circuit,  Barristers-at-Law.  Demy  8vo.  1882.  12.  It, 

*'  In  its  present  fonn  it  will  proTe  of  great  value  to  poUticiaiis,  lawyem  wad  agri- 

cttltunlists."— Zow  Thnet. 

A  book  of  great  practical  utility  to  landlords  and  tenant  larmen,  as  well  as  to 
the  l^d  profession.  —Itfw  Moffoxint. 

Dixon's  Farm.— Ftds  "Faim." 
ARBITRATION.— Russell's  Treatise  on  the  Po^wer  and 
Duty  of  an  Arbitrator,  and  the  Law  of  Sub- 
missions and  Awards ;  with  an  Appendix  of  Fonna, 
and  of  the  SUtntes  relating  to  Arbitration.  By  FRAKCIS 
RUSSELL,  Esq.,  M.A..  Bairister-at-Law.  Sixth  Edition.  By 
the  Author  and  HERBERT  RUSSELL,  Esq.,  Barristerat-Law. 
Royal  8to.     1882.  36s. 

"  The  cases  are  carefully  collected,  and  their  effect  is  clearly  and  shortly  g1v«n. 
....    ThiM  edition  may  be  commended  to  the  profession  as  oomprdtensiTe, 
accurate  and  practical"— £Wieif<M-«'  Journal,  January  13, 1883. 

ARTICLED  CLERKS.— Rubinstein  and  Ward's  Articled 
Clerks'  Handbook.— Being  a  Concise  and  Practical  Gtnide 
to  all  the  Steps  Neooasary  for  Entering  into  Articles  of  Clerkship, 
passing  the  ^eliminary,  Intermediate,  Final,  and  Honours  Exami- 
nations, obtaining  Admission  and  Certificate  to  Practise,  with  Notea 
of  Cases  affecting  Articled  Clerks,  Suggestions  as  to  Mode  of  Bead 
ing  and  Books  to  be  read  during  Articles,  and  an  Appendix  con- 
taming  the  questions  asked  at  the  recent  Preliminary,  Intennediate, 
Final,  and  Honours  Examinations.  Third  Edition.  By  J.  S. 
RUBINSTEIN  and  S.  WABD,  Sc»Ucitois.    12mo.    1831.  4s. 

••Ho  artided  dork  thoold  be  without  it."  -low  ftaisg. 
**  We  think  It  omiU  nothlns  wbioh  It  ought  to  contain.'*— £a«0  /onmal. 
ARTICLES  OF  ASSOCIATION.— Palmer.— Fute'*  Conveyancing." 
ATTORNEYS^Cordery.— Fids  «*  Solicitor!." 

Pulling's    Lavvr    of   Attorneys,    Oeneral  and  Special, 

Attonieys-ai>Law,    SolicitorB,    Notaries,    Proctors,    Conveyancers, 

Sotiyeners,  Land  Agents,  House  Agents,  ftc.,  and  the  Offices  and 

A^nxuntments  usually  held   by  them,  &c      By  ALEXANDER 

PITLLING,  Serjeant-at-Law.    Third  Edition.     8va    186S.      18s. 

Smith.— The    Lawyer  and    his    Profession.— A 

Series  of  Letters  to  a  Solicitor  oommencing  Buaineaai    By  J. 

OBTON  SMITH.    12mo.     1860.  4t. 

ASSETS,  ADMmiSTRATTON  OF.  — Eddis'    Principles   of 

the  Administration  of  Assets  in  Payment  of 

Debts.    By  ABTHUB  SHELLY  EDDIS,  oneof  Her  Majesty's 

CounseL    Demy  8va     1880.  6s. 

*'The  subject  is  one  of  considerable  importance,  and  vs  hare  no  doubt  that  the 

thor'B  treatment  of  it  wiU  assist  students  and  owere  in  acquiring  the  dementaiy 

nciples  of  thiahesd  of  equity  Jurisprudeuoe.    The  esses  are  hrcught  down  to  the 

sent  time."— law  Jimea. 

AU 9Utndard Law  Worhwt  hqptinSiodt, inUmealfmid cikm' linimgt» 
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AVERAQE»^Hopkins' Hand-Book  on  Average.— Fourth 
Edition.     8yo.  {In  preparation,) 

Lowndes'  Law  of  General  Average.— Englirii  and 
Foraiffn.  Fonrth  Edition.  By  RICHASD  LOWNDES,  Author 
of  ''The  Admiralty  Law  of  CoUisions  at  Sea^"  "The  Law  of  Marine 
Iraroranoe.' '  {In  preparation,) 

BALLOT.— FitzGerald's  Ballot  Act.— With  an  LrrBODUonov. 
Forming  a  Guide  to  the  Procedure  at  Parliamentary  and  Munioii«I 
Elections.  Second  Edition.  Enlarged,  and  oontainingthe  Municipal 
EleotionB  Act,  1875,  and  the  Parliamentary  Elections  (Return&ig 
Officers)  Act,  1875.  By  GERALD  A.  B.  FITZGERALD,  M.  A.,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.  Fcap.  8to.  1876.  Ss.  6d. 
"AikMfttl  guide  to  all  oouoerned  in  Parliamentary  and  MnnidiMl  Bleetliau.''— loi* 

M ting 

"We  ■hoald  strongly  uMm  any  penon  oonneoted  with  etoetions,  wbAther  acting  as 
candidate,  agent,  or  In  any  other  capacity,  to  become  poeeeued  of  this  maooaL" 

BANKING.— Walker's  Treatise  on  Banking  l^arvsr,    In^ 

duding  the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 

references  to  some  American  Cases,  and  full  Index.  By  J.  DOUGLAS 

WALKER,  Esq.,  Banister-at-Law.    Demy  8vo.    1877.  lis. 

**  Penons  who  are  interested  in  banking  law  may  iM  gnided  oat  of  many  a  dlfflenlty 

by  conraltbig  Mr.  Walker's  volame."— ^le  Timet, 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  B an  kr up t cy . — ^Fourth  Edition.  {In  preparaiian, ) 

Haynes.— Fide  "Leading  Cases." 

Pitt-L.e>wis.— Fufe  "County  Courts." 

Sal  am  an. — Vide  "Liquidation  by  Arrangement." 

Scott's  Costs  in  Bankruptcy.— Fufe"  Costs." 

Smith's  Manual  of  Bankruptcy.— -A  Manual  relating 
to  Bankruptcy,  Insolyency,  and  Lnprisonment  for  Debt ;  comprising 
the  New  Statute  Iaw  verbatim,  in  a  consolidated  and  readable  fonn. 
With  the  Bules,  a  Copious  Lidex,  and  a  Supplement  of  Decisions. 
By  JOSIAHW.  SMITH,  B.C.L.,Q.C.    12ma    1878.  10s. 

%*  The  Supplement  may  be  had  separately,  ne^  2s.  6€<. 

>Villiams'  Law  and  Practice  in  Bankruptcy: 
comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Banlottptcy 
Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rules  and  Forms 
made  under  those  Acts.  Second  Edition.  By  ROLAND  VAUGHAN 
WILLIAMS,  Esq.,  and  WALTER  VAUGHAN  WILLIAMS, 
Esq.,  assisted  by  Frajvoib  Halleit  Habdcastlb,  Esq.,  Banisters- 
at-Law.    8vo.    1876.  1^.  8s. 

**  It  would  b«  diiBcnlt  toapeakin  terms  of  ondne  praise  of  tlie  preient  work." 

BARiGUIDETO  THE  —Shearwood.—F«2e"  Examination  Guides." 

eiLLS  OF  EXGHANCE.— Chalmers'  Digest  of  the  La^Ar 
of  Bills  of  Exchange,  Promissory  Notes,  and 
Cheques.    By  M.  D.  CHALMERS,  of  the  Inner  Temple,  Esq., 

Bancister-at-Law.    Second  Edition.    Demy8vo.     1881.  15s. 

"  In  Its  present  form  this  work  contains  a  very  comidete  digest  of  the  subjects 
to  which  it  relates."— Xaw  TirM», 

"  As  a  handy  book  of  refereooe  on  a  dlfficolt  and  tmp<ntant  braooh  of  the  law,  It  is 
most  Talnable,  and  it  is  perfieetly  plain  that  no  pains  bare  been  spared  to  render  it 
oomplete  in  every  respect    The  index  is  oopkKia  and  well  amnged."— Atfwrdair  RnUM, 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  ^with  references  to  the  la>v  of  Scotland, 
France  and  America.— Eleventh  Edition.  By  JOHN  A 
RUSSELL,  Esq.,  LL.K,  one  of  Her  Majesty's  Counsel,  and  Judge 
of  County  Courts.    Demy  Sva    1878. .  1^  8s. 

*«*  AU  gtandUard  Xcns  WorJc$  art  kept  in  Stocky  in  law  calf  and  other  hindingt, 
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SILLS  OF  LADINC*— Leggett's  Tx*eati8e  on  the  Law  of 
Bills  of  Lading ;  oomprinng  tbe  Yarioos  le|;al  incidents 
attai4Ti'*g  to  the  Bill  d  Lftding ;  the  lef^  effects  of  eftdi  of  tbe 
Clsnses  and  Stipnlatioiw ;  sad  the  Rights  sod  liahilitieB  of  Con- 
signon,  Consignees,  Indorsees,  snd  Vendees,  nnder  the  BiU^  of 
lading.  With  sn  Appendix,  containing  Forms  of  Bills  of  Iiadhig 
&c  By  EUGENB  LSGG£TT,  Solicitor  and  Notaiy  Public 
Demy  8vo.    188a  1^  l'- 

BILLS  OF  SALE.^Fithian'8  Bills  of  Sale  Acts,  1878  and 
1882.  With  an  Introdocfeion  and  Explanatory  Notes  showing  the 
diangesmadeintheLawwithRespeettoBillsofdale.  ByBDWARD 
WIIJ:JA^I  FTTHIAX,  of  the  Middle  Temple,  Eaq.,  Bamrter-«t- 
lM,w{DraftimanofaeBiaoflSS2).    Royal  12mo.     1882.  5s. 

"^  Mr.  FithiAn's  book  will  maintain  a  high  place  among  tihe  most  ivacUcallr  osef  nl 
^ditlqnw  of  the  Bills  of  Sale  Acts.  I87S  and  18$2."-  Law  MagoMme. 

CARRIERS.— Bro^w^ne  on  Carriers.— A  TreatiBe  on  the  Law  of 
Canien  of  Goods  and  FsasoBgers  by  Land  and  Water.  With 
BflfcRBoes  to  the  most  recent  Amencaa  Decisions.  By  J.  H. 
B.  BBOWNB,  Esq.,  Banistarnai-Law.    8Ta    1873.  18s. 

CHANCERY,  aiMi  Fitie  "  EQUITY." 

CHITTY'S  INDEX,  ride  DIGESTS. 

Danieirs  Chancery  Practice.— The  Practice  of  the 
Chancery  Divinon  of  the  High  Comrt  of  Justice  and  on  appeal 
there&om,  hemg  the  Sixth  Ectttioin  of  Daniell's  Chancery  Pkaciice, 
with  alterations  and  additions,  and  references  to  a  oompanion 
Volume  of  Forms.  By  L.  FIELD,  E.  C.  DUNN,  and  T.  KIBTON. 
assisted  by  W.  H.  Upjohk,  Barristers-at-Law.  In  2  Tola.  Vol.  I. 
{wiik  Table  of  Oamt  and  an  Indfx),  d^my  %ro.    1882.  2/.  2s. 

"This  new  edition  of  the  Standard  Chancery  Praetioc  will  be  generally  welcomed, 
and  we  are  gtad  that  we  csn  speak  CsTourabhr  of  the  manner  in  which  the  editora 
have  acoonqiUflbed  their  difficult  task  of  deciding  what  parta  of  the  old  work  ahmiM 
be  r^ected,  and  of  adapting  the  parts  retiuned  to  the  new  practice.  There  is  to  be  found, 
in  every  part  of  the  book  we  have  examined,  evidence  of  great  aire ;  the  cases  are 
not  vamAy  Jotted  <k»wn,  but  analysed  and  oonaidered,  and  no  pains  anmir  to  have 
been  afiarod  to  ronder  the  information  given  both  aocurste  and  eompiete.  Thia  ia 
higfa  praise,  but  we  think  it  is  fuUj-  warranted  by  the  result  of  our  examination  of 
the  work.  ...  It  la  exactly  what  it  profeases  to  bo— a  concise  and  careful  digort 
of  the  nractiee."— fisNeOoi^  JmurmaL 

"All the portians relating  to  the  practice  introduced  by  the  Jodicstore  Acts  sad 
Rules  srs  weD  done."— Isw  TImti. 

"The  lesmed  authors  have  spared  no  jiains  to  make  this  new  book  of  prsctioo  sa 
•aoEiprehsDsive  tn  scorn  and  as  accurate  m  detail  as  that  which  bo  kng  enjoyed  aa 
atanost  uniqus  repntaoon  as  *  Daniell's  Practice.*  Indeed  if  any  fault  Is  to  be  allegwl 
tt  would  be  that  the  work  Is  perhaps  aomewhat  too  exhanstive ;  a  fault,  however, 
vrfaich  Is  on  the  right  side  in  a  book  of  practioe,  which  is  not  intended  to  be  read 
tiufough,  but  to  serve  ss  a  mine  of  information  for  ready  reference  whenever  tiie 
ipnctltioner  may  have  occasion  to  seek  for  guidance.* — Lmte  Magmihu, 

\*  Fof.  //.  U  in  the  presi,  and  will  bepuUisked  tkarUjf. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Diasertatiops  and  Kote^  Bdag  the  Third  Editkm  of  "Daaieil^a 
Chanceiy  Foima.**  By  WILLIAM  HENRT  UPJOHN,  Esq., 
of  Giay'b  Inn,  &c.    Demy  Sra     1879.  2f.  St. 

**  Kr.  Upjohn  has  lestaaed  the  volume  of  Ghanoeiy  Forms  to  the  plsoe  it  held  before 
the  rMsent  cfa&ngBi»  ss  a  tnistwortiiy  snd  complete  ooUectkai  of  nreoedenta.  It  has 
aO  the  old  merits ;  nothli^  Is  omitted  as  too  trivial  or  eommonnace ;  the  solicitor^ 
sisrk  fL^ds  how  to  indorss  a  brief,  snd  how,  when  neeesnry,  to  give  notice  of  aetioo ; 
and  the  index  to  the  forms  is  full  snd  peis|ifcimnis  "-^Btlkiun^  JomrmaL 

**  It  win  be  ss  useful  a  work  to  pnctttlonen  st  Weatminstor  ss  it  will  be  to  those 
te  lineolB's  Inn."~£av  IIum. 
V  AUtfUmdardLm  Wmktmtht^ma^Bdk,imlmfcidfmnd9amhmdm^ 
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CHANCERY.-OntMMML 

Haynes'  Chancery  Practice.— The  Practice  of 
the  Chancery  Division  of  the  High  Court  of 
Justice  and  on  Appeal  thereft»om.— By  JOHN  F. 
HAYNES,LL.D.    Demy  8va    1879.  11 U 

Morgan's  Chancery  Acts  and  Orders.— The  Stotntes, 
Genend  Orders,  and  Kules  of  Court  relating  to  the  Pnctice, 
Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judicature^ 
particularly  with  reference  to  the  Chancery  Division,  and  the 
Actions  assigned  thereto.  With  copious  Notes.  Fifth  Edition. 
Adapted  to  the  new  Practice  by  GEORGE  OSBORNE  MORGAN* 
M.P.,  one  of  Her  Majesty's  Counsel,  and  CHALONER  W.  CHUTK 
Barrister-at-Law.    DemySvo.    1876.  IMOt. 

**  Thifl  edition  of  Mr.  Morgan'^  treattse  must,  we  bellere,  be  the  most  popular  with 
the  profcflsion." — Law  Timfe$. 

Morgan  and  AVurtzburg's   Chancery   Costs.-^ 

Vide  "Costs." 

Peel's  Chancery  Actions.— A  Concise  Treatise 

on  the  Practice  and  Procedure  in  Chancery 

Act!  ons. — Second  Eeition.    Including  the  Practice  in  Chambers. 

By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq.,  Banister-at. 

Law.     Demy  8vo.    1881.  B$,  M. 

"  Mr.  Peel's  little  work  givca  a  very  commendable  sketch  of  the  modem  practloe 

of  tbe  Chancery  L-iviflion.    ...    It  contains  some  chapters  upon  FroceecUngs  at 

Chambers  and  on  I'uither  Consideration,  which  are  likelv  to  be  valuable  from  the 

extreme  paucity  of  all  printed  information  upon  these  subjects  ;  and  it  is  enriched 

with  a  very  full  list  of  ca^es  bearing;  upon  tho  practice  of  the  Chancery  Division, 

giving  references  to  all  the  Reports.   -  iMte  Journal. 

**  Toe  book  will  give  to  the  student  a  good  general  view  of  the  effect  on  chancery 
practice  of  the  JucUcature  Acts  and  Orders." — SoUciton'  Journal. 

CHANCERY  PALATINE  OF  LANCASTER.— Snow  and  W^in* 
Stanley's  Chancery  Practice.— The  Statutes,  CJonsoli- 
dated  and  Greneral  Orders  and  Rules  of  Court  relating  to  the  Practice, 
I  Pleading  and  Jurisdiction  of  the  Court  of  Chancery,  of  the  County 

Palatine  of  Lancaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Foims 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WINSTANLBY, 
Esqrs.,  Barristers-at-Law.    Royal  8vo.     1880.  i;.  10«. 

CIVIL  LAW.— Bo^wy en's  Commentaries  on  the  Modern 
Civil  Law.—Royal  8vo.    1848.  18«. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— Royal  8ya    1874.  6«. 

COLLISIONS.— Lowndes*  Admiralty  Law  of  Collisions 
at  Sea.— 8vo.    1867.  7s.  6d. 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1863  and  1880)  for  preventing  Collisions  at  Sea ;  and  local  Rules 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  else- 
where. By  REGINALD  G.  MARSDEN,  Esq.,  Barrister-at-lAw 
Demy  8vo.    1880.  12s. 

COLONIALLAW.— Clark's  Summary  of  Colonial  Law 
and  Praotioe  of  Appeals  from  the  Plantations.     8yo.    1884.    1/.  it. 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.- Broom  and 
Hadley^s  Commentaries  on  the  Laws  of  Eng* 
land.  By  HERBERT  BROOM,  LL.D.,  and  EDWARD  A. 
HADIiEY,  M.A.,  Barristers-at-Law.  4  vols.  8yo.  1869.  (Pub- 
li$hed<U^.Z$.)  Net,  Ills. 

*^*  A  U  ttandard  Law  Worli  are  kept  in  Stock,  in  law  calf  and  other  hindingt. 
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COMMERCIAL  LAW.— Goirand's  French  Code  of  Com- 
merce and  most  usual  Commercial  La^Ars. 
With  a  Thaoretioal  and  Practical  Commentaiy,  and  a  CompendiozD 
of  the  jodidal  oiganization  and  of  the  ooune  of  procediirB  before 
the  TVioonali  of  Commerce ;  together  with  the  text  of  the  law ; 
the  moat  recent  dedaiona  of  the  Conrta,  and  a  gloaaanr  of  French 
jadidal  terma.  Bj  LEOPOLD  GOIRAND,  licendi^  en  ditAt, 
In  1  ToL  (850  pp.).    Demy  8to.    1880.  22.  2a. 

Levi.— Fuie  "Intemattonal  Law." 

COMMON  LAW.— Archbold's  Practice  of  the  Queen's 
Bench,  Common  Pleas  and  Exchequer  Divi* 
sions  of  the  Hiah  Court  of  Justice  in  Actions, 
etc.,  in  which  tney  have  a  common  jurisdic- 
tion.—Thirteenth  Edition.  By  SAMUEL  PBSNTICE,  Eaq.» 
one  of  Her  Majeaty^a  ConoBeL  2  Tola.  Demy  8to.  1879.  32.  8a. 
Archibald's  Country  Solicitor's  Practice;  a. 
Handbook  of  the  Practice  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice ; 
with  SUtntea  and  Forma.  By  W.  f.  A.  ARCHIBALD,  Eaq., 
Barriater-at-Law,  Author  of  '*  Forma  of  Snmmoneea  and  Ordera, 

withNoteafornaeatJudgea'Chamhera."  Rojall2mo.  1881.  IL  5s, 
We  are  much  mistaken  If  It  does  not  become  as  widely  used  among  the  pro{«ni<»x 
aa  he  best  known  editions  of  the  Judicature  Acts.  ...  In  every  place  In  which 
we  hare  tested  the  work  we  find  It  thoroughly  tnutworUiy.  .  .  .  Its  arranffoment 
la  exoeUent,  and  altogether  It  Is  Ukely  enough  to  become  a  popular  solicitors' handy- 
book  "—The  Time$, 

"  We  haTe  no  doubt  that  It  will  meet  with  due  ^[ypredatton  at  the  hands  of  both 
London  and  Country  solldtors/'—nw  Law  Moffoxtiu. 

"  The  author  la  to  be  vary  much  coimpHmanted  on  thla  most  oaraful  and  coupro- 
henslTe  manual.    ....    Admirably  arranged  and  Indexed." — fkUvrday  Review. 

"The  commentary  Is  extremely  well  written  .  .  .  Mr.  Archibald  has  suoceeded 
In  producing  a  useful  and  well-flurranged  book."— SoKcitort'  JoumcU. 

Ball's  Short  Digest  of  the  Common  Law;  bemg 
the  Prindplea  of  Torta  and  Contracta.  Chiefly  founded  npon  the 
worka  of  Addiaon,  with  lUiiitratiTe  Gates,  for  the  nae  of  Stadents. 
By  W.  BDMXTND  BALL,  LL.R,  late  '•Holt  Scholar  "  of  Gray's 

Inn,  Barriater-at-Law  and  Midland  Circuit    Demy8To.    1880.    16«. 
"  The  principles  of  the  law  are  rery  deaxly  and  concisely  stated.  '—Lam  JimrmtA. 
Bullen  and  Lea ke.-<Ficie  "Pleading." 
Chitty.— Fida  "Forma.-  Foulkes.— Ftie  "Action." 

Prentice.— FWa  "Action." 
Shirley.— Ficia  "Leading  Caaea.'* 
Smithes  Manual  of  Common  LavNr.— PorPracdtioneBB 

and  Stndenta.   Compiiaing  the  fundamental  prindplea  and  the  pointa 

moat  uaually  ooonning  in  daily  life  and  practice.     By  JOSIAH  W. 

SMITH,  B.C.L.,  Q.C.    Ninth  Edition.    12ma    1880.  lU. 

COMMONS  AND  INCLOSURE8.— Chambers'  Digest  of  the 
La'w  relating  to  Commons  and  Open  Spaces, 

including  Public  Parka  and  Becreation  Grounda,  with  Tarioua  oflSdal 
documenta  ;  precedenta  of  by-lawa  and  regulationa.  The  Statutea  in 
full  and  brief  notea  of  leacQng  caaea.  By  GEORGE  F.  CHAM- 
BEES,  Eaq.,  Buniater-at-Law.    Imperial  8to.    1877.  8a.  tfd. 

COMPANY  LAW.— Palmer's  Private  Companies,  their 
Formation  and  Adrantagea ;  or,  How  to  Convert  your  Boaineaa 
into  a  Private  Company,  and  the  benefit  of  ao  doing.  With  Notea 
on  "  Single  Ship  Companiea."  Fourth  Edition.  By  F.  B.  PALMER, 
Eaq.,  Barriater-at-Law.  Author  of  "  Company  Precedenta.*'  12mo. 
1883.  Nti,  Si. 

Palmer.— Ftele  "Conveyancing." 

%*  AH MtandatPd Lam  Wmig arthifi m  StQci^ {mltmcai^and oOutt dtmitiift. 
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COMPANY  LAW -Oofrtiiwrf. 

Palmer's  Shareholders'  and  Directors'  Legal 
Companion. — ^A  Manual  of  every-day  Law  and  Practice  fox 
Promoters,  Shareholders,  Directors,  Secretanes,  Creditors  and  Solici- 
tors of  Companies,  under  the  Companies'  Acts,  1862  to  1880. 
Fourth  Edition.  With  an  Appendix  on  the  Conversion  of  Business 
Concerns  into  Private  Companies.  By  F.  B.  PALMEB,  Esq.,  Bar- 
rister-at-Law.    12mo.      1888.  i^^ef,  2s.  6cl. 

Thring.— Fide  "Joint  Stocks." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises. Intended  for  the  Use  of  Students.  By  W.  M.  C.  Post 
8va    1878.  6s.  6d. 

"  The  student  will  And  a  pemsal  of  thii  epitome  of  great  ralue  to  him.*'— low  JoumaL 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 
the  Law  of  Contracts.  Eighth  Edition.  By  HORACE  SMITH, 
Esq.,  Barrister*at-Law,  Becorder  of  Lincoln,  Author  of  "  A  Treatise 
on  the  Law  of  Negligence,"  kc    Royal  8vo.     1883.  21,  10a, 

"To  the  inreaent  editor  must  bo  given  all  inralee  which  untiring  indiutiy  and  in- 
telligent reeearch  can  command.  He  haa  prwentod  the  profoBsion  with  the  law 
brought  down  to  the  preMent  date  clearly  and  ftiUy  stated."— i^u;  Time*. 

*'  We  think  that  thu  editinn  of  Addison  will  maintain  the  reputation  of  the  work 
as  a  satiefactory  guide  to  the  vast  storehouse  of  dedsions  on  contract  la,w."—Solicitor» 
Journal. 

Fry. — Vide  "  Specific  Performance." 

Leake  on  Contracts. — ^An  Elementary  Digest  of  the  Law 
of  Contracts  (being  a  new  edition  of  "  The  Elements  of  the  Law  of 
Contracts").  By  STEPHEN  MARTIN  LEAKE,  Barzister-at- 
Law.    1  voL    Demy  8to.    1878.  IZ.  18s. 

Pollock's  Principles  of  Contract.— Being  a  Treatise 
on  the  Greneral  Principles  relating  to  the  VaUdi^  of  Agreements 
in  the  Law  of  England.  Third  Sdition,  revised  and  partly  re- 
written. By  FBEDEBICK  POLLOCE;  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.    Demy  8vo.    1881.  12.  8s. 

Tlie  late  Ijord  Chief  Justice  of  Xnffland  In  bis  Jndsment  In  M*tnmoUUm  Rmilitaif 
Oompanfv.  Brogdmandothtn,  said.  "The  Law  Is  wail  put  by  Vx,  Kredertoic 
Pollock  in  his  very  able  and  learned  work  on  Contraota."— 2ft«  Tma. 
*'  We  have  nothing  \mt  praise  for  this  (third)  edition.    The  material  recent  cases 
hare  been  added  and  the  whole  work  has  been  carefully  reTised."—£o<*a<ort'./(mnuU. 
"  A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
comprehensive  mind,  and  painstaking  industi^."— £aw  Joumai. 
**  9ot  the  purpoaes  of  the  student  there  la  no  book  equal  to  Mr.  PoUock'a'* 
"  He  has  socoeeded  in  mrlting  a  book  on  Oontracti  which  the  working  lawyer  will  find 
as  nseftU  for  reference  as  any  of  its  predeoesiorB,  and  which  at  the  same  time  will  gire 
the  student  what  he  will  seek  for  in  Tsan  elsewhere,  a  ocaplete  ratiomaU  of  the  law,"— 
Law  Magagbu  aad  Btvitw. 

Smith's  La^w  of  Contracts.  —  Seventh  Edition.  By 
V. T.THOMPSON, Esq., BiRister^^Tiaw.  Demy8vo.  1878.  IZ.  Is. 

CONVEYANCINC.-Dart.— Ft(2e  ''Vendors  and  Purchasers." 

Dawson's  Synopsis  of  the  Conveyancing  and 
Law  of  Property  Act,  1881 ;  with  Index  and  Forms. 
By  J.  W.  DAWSON,  SoUcitor.    1881.  Net,  28,  64^ 

Harris  and  Clarkson's  Conveyancing  and  Law 
of  Property  Act,  1881,  and  the  Vendor  and 
Purchaser  Act,  1874 ;  with  Introduction, Notes  and  Copious 
Index.  By  W.  MANNING  HARRIS,  M.A.,  and  THOMAS 
GliARKSON,  M.A.,  Barristen-at-Law.  Demy  8to.  1882.  9s. 
"  The  notes  in  this  Tolume  are  more  copious  and  exhaustlTethan  those  in  any  othei 
edition  of  these  Acts  which  has  at  present  appeared."— 2%«  Law  Journal. 

*  ^*  All  gUmdard  Law  W<irk9€Knhepiin  StoektinioMeaffandtdherlnndingi 
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CONVEYANCING.- 

GrA6n>Arood*8  Manual  of  Conveyancing.— A  Mjunud 
of  the  P^notioeof  CafiveyHioi]ig,ahafwiiiff  the  prateDt  Pnctioe  rebtin^ 
to  the  daily  nrotiiie  of  Conveymiieuig  in  SoUcitan*  Offiow.  To  which 
are  added  Condae  Common  Fonna  and  Preoedenta  in  GoaTeyaDcinf(. 
Seventh  Edition.  Indading  a  Supplement  written  with  special 
reference  to  the  Acta  of  1882,  and  an  Appendix,  comprising 
the  Order  under  the  Solicitors*  Remuneration  Act,  1881,  witii  Notes 
thereon.  Edited  by  HABRY  GREENWOOD,  M.A^  Esq.,  Bar- 
rister-at-Law.     Demy  8va    1882.  16<. 

*«*  7%e  SuppUmeiU  may  he  had  Kparatdy.    Price  2i. 

"Tlie  Aathor  has  carefully  worked  the  proviaions  of  the  Act  into  hia  text,  callini^ 
special  atteution  to  the  effect  of  thone  MctionK  which  niako  absolute  changes  in  the 
biw,  aA  diBtinguiahed  from  thoae  which  are  merdiy  optional  for  adoption  or  excluaion." 
—  Tke  Late  Mapazime, 

^  Wa  should  lika  to  sas  it  placed  by  hit  principal  in  the  hands  of  srery 
artided  derk*    One  of  the  most  useful  practical  works  wo  haro  ever  soea.'^ 

Humphry's  Common    Precedents  in  Convey- 
ancing.   Adapted  to  the  Conveyancing  Acts,  1881-82,  and  the 
Settled  Land  Act,  1882,  &c.,  together  with  tibe  Acts,  an  Introduction, 
and  Practical  Notes.     Second  EdiUon.    By  HUGH  M.   HUM- 
PHRY, M.A.,  Esq.,  Barrister-at-Law.    Demy  8to.  1882.     12s.  6cf. 
"The  coUcctiuu  of  l*rooedciita  is  sufficiently  oomprohcnsivo  for  ordinary  use,  and  is 
supplemented  by  concise  foot  notes  mainly  composed  of  extracts  from  statutes  neces- 
sary to  be  borne  in  mind  by  the  draftsman." — Latr  Maffotine. 

"  A  work  thiit  wo  think  the  profession  will  appreciate."— In v  T^met. 

Palmer's  Company  Precedents.— For  use  in  relation 
to  Companies  subject  to  the  Companies*  Acts,  1862  to  1880. 
Arranged  as  follows  : — Agreements,  Memoranda  and  Artides  of 
Association,  Ptospectos,  IB^solntions,  Notices,  Certificates,  Deben- 
tures, Petitions,  Ordsn,  Beconstmction,  Amalgamation,  Airange- 
menta,  Private  Acts.  With  Copioos  Notes.  Second  Edition.  By 
FBANCIS  BBAUPOBT  PALMEB,  of  the  Inner  Temple,  Eaq., 
Bamsterat-Law.    Boyal  Sra    1881.  U  10s. 

"  To  thoae  concerned  in  getting  up  oompanlea,  the  assistance  given  by  Mr.  Fahoacr 
must  be  Tery  valuable,  because  he  does  not  confine  himself  to  oare  preoedenta,  but 
by  intelligent  and  learned  commentary  lights  up,  as  it  were,  each  step  that  he  takes. 
.    .    There  is  an  elaborate  index."— Law  Himss. 

"  To  those  who  are  acgnaintfid  with  the  first  edition  we  recommend  the  aeoood 
edition  as  a  great  improvement.*' — Law  Journal. 

Prideaux's  Precedents  in  Conveyancing.— With 
Dissertations  on  its  Law  and  Practioe.  Twelfth  Edition.  Tho- 
roughly revised  and  adapted  to  the  Conveyancing  Acts,  1881, 1882, 
the  Settled  Land  Act,  1882,  the  Married  Women's  Propertv  Act, 
1882,  and  the  Bills  of  Sale  Act,  1882.  By  FREDERICK  PRI- 
DEAUX,  late  (^feasor  of  the  Law  of  Real  and  Penonsl  Property 
to  the  Inns  of  Conrt,  and  JOHN  WHITCOMBE,  Eaqra,  Bacris. 
tsn-at-Law.    2  vda.    Royal  8vo.    1883.  3/.  10s. 

'*  The  most  usofiil  work  out  on  Convoymiidng." — Law  Jovmal. 

"  This  work  is  accurate,  concise,  dear,  and  comprehensive  in  so<^.  and  we  know 
ef  no  troatiae  upon  oonveyandug  which  is  so  generally  useful  to  the  prsctitiancr.** — 
Jmip  Time$. 

"  The  conciscneas  and  scientific  precision  of  these  Precedents  of  the  Future  arc  at 
•nco  pleasing  and  startling.  ....  The  Valuable  Dissertations  on  the  law  and 
pni«:tice,  which  have  always  formed  a  feature  of  these  volumes,  have  been  revised 
thoroughly."— low  iAt^anac 

**  The  student  who,  in  good  time  before  his  examination,  can  peruse  these  most 
valu^Ie  dissertations  and  refer  to  H>me  of  the  prt-cedetits  will  have  an  immense 
advantage  over  thoae  who  have  not  done  so." — Law  StwientM  Jummal. 

V  AU  Urndttrd  Law  Wtrrkimnbei^m  Stock,  mla/weaVmtdaAo'himdu^, 
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CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  inclacUng  Proceedings 
preliminary  and  subaeqnent  to  Convictions,  and  the  responsibility 
of  convicting  Magistrates  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MACNAMARA,  Esq.,  Barrister4it.Law. 
Domy  8vo.    1879.  U,  u, 

Templer.— Ficfe  "  Smnmaiy  Convictions." 

Wigram.— F«fo  "Justice  of  the  Peace." 

CORONERS — Jervis  on  the  Office  and  Duties  of 
Coroners. — ^With  Forms  and  Precedents.  Fourth  Edition.  By 
R.E.MELSHEIMER,Esq.,BarriBterat-Law.  PortSvo.  1880.  12t. 

COSTS — Morgan  and  Wurtzburg's  Trisatise  on  the 
Law  of  Costs  in  the  Chancery  Division  of  the 
High  Court  of  Justice.— Being  the  Second  Edition  of 
Morgan  and  Davey's  Costs  in  Chanceiy.  With  an  Appendix, 
containing  Forms  and  Precedents  of  Bilis  of  Costs.  By  the 
Right  Hon.  OEOROE  OSBORNE  MORGAN,  one  of  Her 
Majesty's  Counsel,  Her  Majesty's  Judge  Advocate  General,  and 
E.  A.  WCTRTZBURG,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
DemySvo.     1882.  30*. 

'*  Cannot  fail  to  be  of  use  to  solicitors  and  their  Chancery  managing  clerka."— Xav 

TlHUM, 

Scott's  Costs  in  the  High  Court  of  Justice 
and  other  Courts.  Fourth  Edition.  By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Reporter  of  the  Com< 
mon  Pleas  Division.    Demy  8vo.    1880.  11  6<. 

'*  Mr.  Scott's  introductory  notes  are  very  useful,  and  the  work  is  now  a  compendium 
nn  the  law  and  practice  regarding  costs,  as  well  as  a  book  of  precedents."— Xaw  Times. 

S|Cott's  Costs  in  Bankruptcy  and  Liquidation 
under  the  Bankruptcy  Act,  1869.  Boyal  12mo. 
1878.  Net,  8«. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery  and  Queens* 
Bench  Divisions  of  the  High  Court  of  Jus- 
tice, in  Conveyancing,  Bankraptcy,  the  Crown  Office,  Lunacy, 
Arbitration  under  the  Lands  Clauses  Consolidation  Act,  theMayor*s 
Court,  London;  the  County  Courts,  the  Privy  Council,  and  on 
Passing  Residuary  and  Succession  Accounts  ;  with  Scales  of  Allow- 
ances and  Court  Fees,  Uie  Law  Society's  Scale  of  Commission  in 
Conveyancing ;  Forms  of  Affidavits  of  Increase,  and  Objections  to 
Taxation.  By  Wv.  FRANK  SUMMERHAYS,  SoUcitor,  and 
THORNTON  TOO(K)OD.    Fourth  Edition.         {In preparatitm.) 

'Webster's  Parliamentary  Costs.— Private  Bills, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taxing  and  Examiners'  Office.  Fourth 
Edition.  By  C.  CAVANAOH,  Esq.,  Barrister-at-Law.  Author 
of  "The  Law  of  Money  Securities.     PostSvo.  1881.  20«. 

*'ThiB  edition  of  a  well  known  work  is  In  great  part  a  new  publication :  and  it 
contains,  now  printed  for  the  first  time,  the  Table  of  Fees  charged  at  the  House  oC 

Lords We  do  not  doubt  that  Parliamentary  agents  will  find  the  woric 

eminently  useful."— low  Jourvnl 

*.*  AU  standard  Law  Warkt  are  kqpt  in  Stock,  in  law  ca^  and  other  hindinyt, 
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COUNTY  COURTS^Pitt-Lowls'  County  Court  Prac 
tioe. — A  Oomptoto  PnetiM  of  tlw  CoimtjOovrU,  indnding  Admi- 
nlty  and  BanlmiBtcy,  embodjiag  the  Acts,  Rvlea,  Forms  and  Coats, 
with  Additional  Forma  and  a  Fall  Index.  Second  Edition.  By  G. 
PITT-LEWIS,  of  the  l£iddle  Temple  and  Western  Circoit,  Esq., 
Banister-at-Law,  sometime  Holder  of  the  Studentship  of  the  Four 
Inns  of  Court,  assisted  by  H.  A.  Di  Coltab,  Esq.,  Bairister-at- 
Law.    In  2  parts.    Demy  8vo.    1883.  2^  lOt 

*»•  Part  /.,  wth  Tabu  of  Caset,  Index,  ike.,  told  geparat^y,  price  30*. 

0V*  This  Edition  deali  fully  with  the  Employers^  Liability  Act,  and  %$  the 
mdy  County  Court  Practice  %lhiich  emUaini  ike  County  Courts  {CotU  and 
Salaries)  Act,  1882,  the  important  legislation  {as  to  Married  Women's  Pro- 
perty.  Bills  of  Sale,  Inferior  Courts'  JudgmetUs,  Ax,)  of  the  Session  of  1882, 
and  also  the  County  CouH  Rules  of  March,  1883. 

'*  It  is  T6ry  oloarly  written,  and  is  always  praetleaL  The  Index  is  very 
•labsorate,  and  there  is  an  exeellent  tabular  Index  to  the  County  Court 
Aots  and  Bnles."— ^SoUotorf'  Journal 

"Ou  of  the  boot  books  of  praetioo  whloh  Is  to  bo  fbvxd  ia  our  legal 
Utoratnro."— i;mp  Times, 

'*W%  have  rarely  mot  with  a  work  displaying  more  honest  industry 
on  the  part  of  the  author  than  tho  one  boflnro  us."— Xaw  JoumaL 

'*  Xr.  Pitt-Lewis  has,  in  fact,  aimed --and  we  are  glad  to  say  sucooaa- 
fnUy— at  providing  for  the  County  Courts'  practitioner  what  *  Chitty'a 
Arehbold'  and  *  Banieirs  Chancery  Practiee'  have  long  been  to  praeti- 
tioaers  in  tho  High  Court '*~Zaw  Magazine, 

'*Kr.  Pitt-Lewis's  work  was  at  once  admitted  by  the  profession  to  tlio 
rank  of  a  standard  authority,  and  it  must  be  now  gonezmlly  looked  upon, 
as  the  oomplete  County  Court  Praotioe."— (7%  Press. 

CRIMINAL  LAW.— Arehbold'8  Pleading  and  Evidence 
in  Criminal  Cases.— l^th  the  Statutes,  Precedents  of 
Indictments,  Ac.,  and  the  Evidence  necessary  to  support  them. 
Twentieth  Edition.  By  WILLIAM  BRUCE,  Esq.,  Banister-at. 
Law,  and  Stipendlaiy  Magistrftte  for  the  Borough  of  Leefls. 

(In  the  prets,} 

Hoscoe's    Digest    of  the   Law  of  Evidence  in 

Criminal  Cases.— Ninth  Edition.    By  HORACE  SMITH, 

£sq.,BanJster-at-Law.    Royal  12mo.    1878.  Ullj^etf. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMX7EL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  toIs.    Royal  8ya      1877.      N,  15m,  6d. 

■*  Whftt  better  Digest  of  Criminal  Law  oonld  w  jMMSIbly  hope  fi>r  than  'Roaaall  on 
Orlmett '  '^-^Wr  JamtB  FUnfamn  my/im'i  Spteeh  tfw  Oomeatism. 

"  AlteratlOBi  hare  been  made  in  the  aKTaafemeDt  of  the  vwk  which  wtthoot  iatarferias 
vlth  the  general  plan  an  tnlBcient  to  ehewthat  great  oere  and  thovght  have  been 
bestowed.  ....  We  era  aoiaied  at  the  palienoe,  iadoelnr  and  ekiU  whieh  an  »»*igwtfrH 


WWWVVVM.    ....     .V  V    W.V  mmammtmw,  mm  «uw  jiMiBH.au«(  .mmi— j  sink  — mi-i 

IntheeoUeetlon  and  amageaieiit  of  all  this  aiaa  <tf  leaning.  "—Ihe 

Shirley's  Sketch  of  the  Criminal  Lavsr.— By  W 
SHIRLEY  SHIRLET,  MA.,  Esq.,  Barrister-at-Law,  Author  ol 
•<  Leadii^  Cases  made  Easy,"  assisted  by  C.  M.  ATKINSON,  MJL 
B.CX.,  Esq.,  Banister-at-Law.    Demy  8yo.    1880.  7«.6dL 

**  Ab  a  primary  introdttction  to  Criminal  Law,  it  wfU  be  f oead  rtrr  aeceptabla  i» 
Btudenta.^'-.Z«w  etudenur  Jomnat  -— !*—«  w 

DECREES^Seton.— rieie «  Equity." 

\*  An  tiandard  Law  Works mth^ in  StH^m  law ettfemd other hindimgt. 
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DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law 
Directory  for  1883.— For  the  use  of  the  Legal  Ftofeaaion, 
Pahlic  Compuiiefl,  Justices,  Merchants,  Estate  Agents,  Anodoneen, 
Ac,  Ac  Edited  by  JOHN  THOMPSON,  of  the  Inner  Temple, 
Esq.,  Baixister-at-Law;  and  contains  Costs  in  Conveyancing  and 
business  other  than  in  any  Action,  Court,  or  Chambers,  General 
Charges  in  Conveyancing,  before  Ist  January,  1883 ;  a  Digest  of 
Useful  Dedsions  on  Costs ;  Monthly  Diaiy  of  County,  Local  (^vem- 
ment,  and  Parish  Business ;  Oaths  in  Supreme  Court;  Summary  of 
Legislation  of  1882;  Alphabetical  Index  to  the  Practical  Statutes;  a 
Copious  Table  of  Stamp  Duties;  Legal  l^e,  Interest,  Discount, 
Income,  Wages  and  other  Tables;  Probate,  Legacy  and  Snooession 
Duties ;  and  a  variety  of  matters  of  practical  ntiUty.  Pdblibbkd 
AiTNVALLT.    Thirty-seventh  Issue. 

Contains  the  most  complete  List  published  of  the  English  Bar,  and 
London  and  Country  SoUdton,  with  date  of  admission  and  appointments, 
and  is  issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

s.    d. 

1.  Two  days  on  a  page,  plain 

2.  The  above,  mriRLiAYiD  for  ATnofDAHOBB 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  oolnmns 

4.  The  above,  iNTKBLXAvxD  for  AimiDAvan . 

5.  Whole  page  for  each  dary,  plain  .        .        .        •        •        • 

6.  The  above,  intsblxavbd  for  Attendaitoes 
.   7.  Whole  page  for  each  day,  ruled,  with  or  without  money  cols. 

8.  The  above,  nffTKBLiAVXD  for  Attxndavoes         •        .        • 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  cols. 
The  Diary  contain*  fnemaranda  qf  Zi^/al  Brtmneu  ikroiighoui  ihc  Year» 

"  An  oxcell«nt  work."~29ke  Timm, 

"  A  pnbUoation  which  has  lone  acoMcnrad  to  Itself  the  fitvonr  of  the  profeselon,  irnd 
which,  M  heretofore,  justifies  by  its  contents  the  title  assumed  by  it."— law  JounuU. 

"  Oontalns  all  the  mformation  whidi  oonld  be  looked  for  in  such  a  work,  and  gives  it 
in  a  most  oonTeaient  form  and  Tery  oompletely.  We  may  nnhestoatiagly  recommend  the 
work  to  our  readfir8.''~^ii«itor«'  J&umaL 

**  The  *  Lawyer's  Companion  and  Diary '  is  a  book  that  ought  to  be  in  the  possearion  of 
STsry  lawyer,  and  of  erery  man  of  bosiness.** 

**The '  Lawyer's  Companion'  is,  indeed,  what  It  Is  eaUed*  for  it  combines  everything 
required  for  reference  in  iixe  lawyer's  offloe.*— Xav  Ttmu, 

''  It  is  a  book  without  which  no  lawyer's  library  or  office  can  be  complete."— /HfA 
law  JSmu, 

DICTIONARY.— Student's  (The)  Pocket  Law  Lexicon, 
or  Dictionary  of  Jurisprudence.  Explaining  Technical  Words 
and  Phrases  used  in  English  Law,  together  with  a  Literal  Translation 
of  Latin  Maxims.    Fcp.  Syo.    1882.  6s 

"  A  wonderful  little  legal  Dictionary.''— /ndfl^attr**  Law  Student^  Jatimal. 
A  Tory  handy,  complete,  and  useful  little  work.."— 8atwrdaf  Review. 
Wnapton's  Law  Lexicon.— Forming  an  Epitome  of  the 
Law  of  England,  and  containing  full  explanations  of  the  Technical 
Terms  and  Phrases  thereof,  both  Ancient  and  Modem  ;  including 
the  variouR  Legal  Terms  used  in  Commercial  Busioess.  Together 
with  a  Translation  of  the  Latin  Law  MaxJmf  and  selected  Titles  from 
the  Civil,  Scotch  and  Indian  Law.  Seventh  Edition.  Ey  J.  M. 
LELY,  Esq.,  M. A.,  Barrister-at-Law,  Editor  of  "  WoodfaU*s  Land- 
lord and  Tenant,"  *!  Chitty's  Statutes,"  &c  Super-royal  8vo. 
1888.  1/.  18f. 

"  On  almost  eveiy  point  both  student  and  practitioner  can  gather  information  from 
Ihis  invaluable  book,  which  ought  to  be  lu  every  lawyer's  office."— (7i^«on'«  Law  JfoUs 
May,  1883. 

'As  it  now  stands  the  Lexicon  contains  iiU  it  need  contain,  and  to  those  who  valuo 
such  a  work  it  is  mado  more  valuable  still  *'—Law  IVnei,  Jime  2, 1S83. 

*^^AU  tkundard  Zms  Wwhs  am  htpi  in  Stodr^  in  law  caff  and  aOm  hindingr 
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DIGESTS Bedford.— Fuee  ^  Examination  Gnides.'* 

Chitty*s  Index  to  all  the  Reported  Cases  decided 

in  the  several  Courts  of  Equity  in  England,  the  Privy  Council,  and 
the  House  of  Lords,  with  a  selection  of  Irish  Cases,  on  or  rdating 
to  the  Pnnciples,  Pleading,  and  Practice  of  Equity  and  Bankruptcy ; 
from  the  earliest  period.  The  Fourth  Edition,  wholly  revised, 
reclassified  and  bniught  down  to  the  date  of  publication  bv 
WILLIAM  FRANK  JONES,  RC.L.,  M.A.,  and  HENRY 
EDWARD  HIRST,  B.C.L.,  M.A.,  both  of  Lincoln's  Inn,  Esqrs., 
Barristers-at-Law.  Boy.  8vo.  1883.  FoL  J.  IL  11«.  6<f. 

*^*  Volume  I.  eontains  the  Titlei  "  Abandonmsnt "  to  '*  Bank- 
ruptcy.*' The  Title  Baiikniptey  is  a  Complete  Digest  of  all  cases, 
includijig  the  Beeisio&s  at  Oobubob  Law. 

Volnme  IL  is  in  the  press,  and  will  be  issued  shortly. 
The  Work  will  be  eompleted  in  5  or  6  Volumes. 

Notanda  Digest  in  Law,  Equity,  Bankruptcy, 
Admiralty,  Divorce,  and  Probate  Case& — ^By 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,  and  HARRY 
GREENWOOD  and  £.  W.  D.  MANSON,  of  Unoohi's  Inn,  Eeqn., 
Barristen^t-Law. 

Third  Series,  1878  to  1876  inelosiye,  half-bonnd.  Net,  12. 11a  6<i 

Ditto,  Fourth  Series,  for  the  yean  1877, 1878, 1879, 1880, 1881,  and 
1882,  with  Index.  Each,  net.  IL  Is. 

Ditto,  ditto,  for  1883.  By  E.  W.  D.  MANSON  and  PROCTER 
T.  PULMAN,  Esqrs.,  Barristers  at-Law.  Plein  Copy  and  Two 
Indexes,  or  Adhesive  Copy  for  insertion  in  Text-Books  (without 
Index).    Annual  Snbscriptfen,  payable  in  advance.  Net,  21s. 

*«*  The  numbers  are  issued  regnlariy  eveiy  month.  Eadi 
number  contains  a  concise  analysis  of  every  esse  reported  in  the 
Law  Reports,  Law  Jovmal,  Wead}f  Reporter,  Law  T^met,  and  the 
Irith  Law  RepoftM,  np  to  and  including  the  cams  contained  in  the 
parts  for  the  current  month,  with  references  to  Text-books,  Statutea, 
and  the  Law  Reports  Consolidated  Digest,  and  an  alphabricai. 
INDEX  of  the  subjects  contained  ik  iaoh  iraMBiB. 

DISCOVERY.—H are's  Treatise  on  the  Discovery  of 
Evidence. — Second  Edition.  Adapted  to  the  Procedure  in  the 
High  Court  of  Justice,  with  Addenda,  containing  all  the  Reported 
Cases  to  the  end  of  1876.  By  SHERLOCK  HARE,  Barristerat- 
Law.    PostSvo.    1877.  12c. 

*•  The  book  is  a  uefal  contrlbatlon  to  oar  text-books  nn  madlee."— Aollodon'  /MPMrf. 

Sichel  and  Chance's  Discovery.— The  Law  relating  to 

Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
coveiy,  as  well  in  the  Superior  as  in  the  Inferior  Courts,  together 
with  an  Appendix  of  the  Acts,  Forms  and  Orders.  By  WALTER  S. 
SICHEL,  M.A.,  and  WILLIAM  CHANCE,  M.A.,  Esqrs.,  Bar- 
risters-at-Law.    Demy  8vo.    1883.  12<. 

"  The  work  will,  we  think,  be  very  useful  in  practice,  and  may  be  confidently 
Foconiibended  for  use  in  )udg<»i'  cfasmben."— Zaie  TVmer,  April  28,  18SS. 

'*  It  will  bo  of  much  use  to  practitionera  to  be  able  to  find,  as  wc  do  in  the  work, 
before  us,  aii  intelligent  account  of  the  whole  sot  of  decisioiu*."— tSMteifMv'  JouMwti^ 
April  28. 1SS3. 

-  It-  s  evident  that  tiiia  work  is  the  result  of  much  careful  and  painstaking 
veseiirch,  and  we  can  confidently  recommend  it  as  a  careful  and  convooient  com* 
)ieudlum,  and  particularly  as  likely  to  be  of  material  aariatance  to  those  who  are 
much  engaged  in  judges'  chambers  or  in  the  county  courta" — Law  Uagatint, 

Seton.— Fide  «*  Equity." 
•/  AU standard LawVi'orHafthept in SUHik^wklmmcoXfemd 
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DIVORCE,— Bro>?vno's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statutes,  Roles.  Fees 
and  Forms  relating  thereto.  Fourth  Edition.  By  GEORGE 
BROWNE,  Esq..  Barrister-at-Law.    Demy  870.     1880.  IL  is, 

"  Tho  book  1b  a  doar,  practical,  and,  bo  far  aa  we  have  been  able  to  test  it,  acourat* 

exposition  of  divorce  law  and  prooodure." — SolteUon*  Journal. 

UOMICIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 

of  the  Law  of  England,  stated  in  the  form  of 

Rules.— By  A«  V.  DICET,  B.C.L.,  Barrister-at-Law.    Author 

of  *'  Rules  for  the  Selection  of  Parties  to  an  Action."    Demy  8vo. 

1879.  18«. 

"  The  practitioner  will  find  the  book  a  thoroughly  exact  and  troBtwortby  summary 
of  the  present  state  of  the  law/'— 7%«  8jmtat&r. 

EASEMENTS.— Goddard's   Treatise    on   the    Law    of 

Easements.— By  JOHN  LEYBOURN  GODDARD,  Esq., 

Barrister«t-Law.    Second  Edition.    Demy  8vo.    1877.  16f. 

*'  The  book  Sa  ioTaluable :  where  the  cases  are  silent  the  anthor  has  taken  pains  tu 

ascertain  what  the  law  wonld  be  if  brought  into  qnestion."— lav  /oifntoj. 

"  Nowhere  iiaa  the  subjvct  been  treated  so  ezhaostiyely,  and,  we  may  add,  so  solentifl- 
callj,  as  by  Ifr.  Ooddard.  We  recommend  it  to  the  most  careful  study  of  the  law  student, 
as  well  as  to  the  library  of  the  practitioner."— Zav  TVmer. 

ECCLESIASTICAL   LAW.— Dodd's     Burial     and      other 

Church  Fees  and  the  Burial  Act,  1880 :— With 

Notes.    By  J.  T.  DODD,  M.A.,  Barrister-at-Law.    Royal  12mo. 

1881.  U 

Phillimore's  (Sir  R.)  Ecclesiastical    Lavr.  —  The 

Ecclesiastical  Law  of  the  Church  of  England.    With  Supplement, 

containing;  the  Statates  and   Decisions  to  end  of  1875.     By  Sib 

ROBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 

Court  of  Canterbury ;  Member  of  Her  Majesty's  Most  Honourable 

Privy  Council.    2  vols.    8vo.    1873-76.  8^  7«.  6d. 

*«*  The  Supplement  may  be  had  separately,  price  4$,  Sd,,  sewed. 

ELECTIONS—FitzGerald.— Fi(i«  "Ballot." 

Rogers  on  Elections,  Registration,  and  Election 

Agency. — Thirteenth  Edition,  including  Petitions  and  Muni* 

dpal  Elections  and  Registration.    With  an  Appendix  of  Statutes 

and  Forms.    By  JOHN  CORRIE  CARTER,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law.    Royal  12mo.    1880.  12.  12«. 

*'  Petition  has  been  added,  settbiff  forth  the  procediiro  and  the  dedalona  on  that 

sablect;  and  the  atatutea  poaaed  aince  the  loat  edition  are  explained  down  to  the 

Paruumeutary  Elcctlona  and  Corrupt  Fractlcea  Aot  (l8SQy'—f%4  Tkna. 

'*  Wo  have  no  hesitation  in  commending  tho  book  to  our  roadora  as  a  useful  and 
adequate  treatise  upon  election  \a,-w."—JMieiton^  JotumaL 

"  A  book  of  kmg  atoading  and  for  information  on  the  common  law  of  elections,  of 
which  it  containa  a  mine  of  extracts  from  and  references  to  the  older  authorities, 
will  alwaya  be  reeorted  to." — Lav  Journal 

ELECTRIC  LIGHTING.-Cunynghame's  Treatise  on  the 
Law  of  Electric  Lighting,  with  the  Acts  of  Par- 
liament, and  Rules  and  Orders  of  the  Board  of  Trade,  a  Model 
Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a  Descrip- 
tion of  the  Principal  Apparatus  used  in  Electric  Lighting,  with 
riustrations.    By  HENRY  CUNYNGHAME,  Barrister-at-Law. 

Royal  8va    1883.  12«.  6d, 

"  Aa  an  original  work  it  demands  especial  pnUao,  and  we  congratulate  Mr. 
Cunynghome  on  hia  production.'*— law  Timex. 

"  Among  tho  many  works  upon  electric  lighting  which  have  come  before  ua,  we 
think  that  Mr.  Cunynghame'a  cannot  fail  to  gain  and  keep  a  high  place"— Soliciton' 
Journal. 

EMPLOYERS'  LIABILITY  ACT.— MacdonelL-FtcfiS  "Master  and 
SeryanL" 
Sm  Ith.—  Vide  '*  Negligence." 
*^*  AU  ikmdard  Ltm  Wurkt  ar*  kepi  in  Stock,  in  law  calf  and  other  bindinyg. 

A  i 


14  8TEVXNS  Ain>  SONS'  LAW  FUBUOATIOHS. 


EQUITY,  mud  Vide  CflANCERY. 

Chitty^s  Index,-W(ie  •• 
Seton's  Forms  ot  Decraes.  JudgmontSy  and 
Orders  in  the  High  Court  of  Justice  and  Courts 
of  Appeal,  kftTing  etpeeUl  referenoe  to  the  Oiaaoery  Diyfakm, 
with  Practical  Notes.  Fourth  Edition.  By  B.  H.  LEACH,  Beo^ 
Senior  Begiatnr  of  the  Chanoeiy  Divirion  ;  F.  G.  A.  WILLIAMS, 
of  the  Inner  Temple,  Esq. ;  and  the  late  H.  W.  MAY,  Eeq. ;  mo- 
eeeded  hj  JAMES  EASTWICK,  of  lincdlA's  Inn,  Eaq.,  Banirten- 
at-Law.    8  Tola,  in  8  partu    Boyal  8to.    1877—70.  U.  10a. 

*«*  ToL  n..  Parts  1  and  2,  separately,  price  eaeh  12.  lOs, 
**'ni«Edltonof  thli  new  edltlcm  of  Seton  desenre  much  pniM  for  what  la  almoet,  tf 
not  absolutely,  an  InaoTatlon  in  law  books.  In  treating  of  any  division  of  their  sableei 
tb«7  have  put  prominently  forwani  the  result  of  the  latest  dedsiona.  settllag  the  law 
so  far  ss  it  is  sscertained,  thus  aToiding  much  useless  reference  to  olaer  eases.  .  . 
Iliere  osn  be  no  doubt  that  In  a  book  of  praetiee  like  Beton,  it  la  much  more  importsat 
to  be  able  to  see  at  once  what  the  law  ia  than  to  know  how  It  has  become  what  it  is  ; 
and  the  Editors  have  evidently  taken  great  paiaa  to  carry  out  this  prineiple  in  pre- 
senting the  law  on  each  diyision  of  theu-  labo'ars  to  their  nadeis."— m  Iwms. 

"  Of  all  the  editiona  of  '  Beton'  thia  is  the  best  .  .  ,  We  osn  hardly  speak  to» 
highly  of  the  industry  and  intelligencs  which  have  been  bestowed  on  the  prsparatfam 
of  the  notes.'*— Soltntorfl'  JoumaL 

"  Now  the  book  is  before  us  complete ;  and  we  adfiaedly  say  cesqpkM;  beesnse  Ik 
has  scareoly  STor  been  our  fortune  to  see  a  more  compktt  law  book  than  this.  Sxtan> 
sive  in  splMre,  snd  exhaustlTe  In  treatise,  comprehensiTe  in  matter,  yet  apposite  tm 
detaila,  it  presents  sll  the  featuree  of  an  exoeUent  mork  .  .  .  Tie  Index,  extend- 
ing oTsr  SI  8  pagea.  is  a  model  of  eompreheuslyeness  and  accuraqr."— ^sw/Mtmo/. 

Smith's  Manual  of  Equity  Jurisprudence.— 
A  Manual  of  Eqmty  Jorisparadenoe  for  Pnetitioners  and  Stadent^ 
founded  on  the  Works  of  Dtory,  Spenoe,  and  other  wziten,  and  oa 
more  than  a  thousand  snbseqnent  oases^  oomptirfng  the  Fimdamontal 
Plinofples  and  the  points  of  Equity  nsnally  ooenrring  in  General 
Praotioe.  By  JOSIAH  W.  SMITH,  B.C.L,  Q.O.  Thirteenth 
Edition.    12mo.     1880.  12t.  M, 

'There  k  no  dtsgttlsing  the  truth ;  theprDparmodatonsethisbookistolsanitBpi^sa 
%7  hasfl*— lew  Ma^oMiM  amd  Rmim, 

**  It  will  be  found  aa  oaeiul  to  the  practitioner  as  to  the  student.*— S»{<cilon'  JcwntaL 

Smith's  Practical  Exposition  of  the  Principles 
of  Equity,  illustrated  by  the  Leading  I>ecuion8  thereon.  For 
the  use  of  Students  and  Practitioners.  By  H.  ARTHUR  SMITH, 
M.A.,  LLB.,  of  the  Middle  Temple,  Esq.,  Barrister-at'Law.  Demy 

8Ta    1882.  20iL 

"  The  book  seems  to  us  to  be  one  of  great  Tslue  to  students."— fiblMlsri'  Jvmrmal, 
**In  a  moderately'«ised  Tolume,  such  aa  no  lawyer  who  has  hia  own  advantage  in 
iriew  could  object  to  '  read,  mark,  learn,  and  inwardly  digest,'  Mr.  8mith  sets  fcrth 
succinctly  and  in  due  order  all  the  fundiunental  prindplea  administered  by  Ooorts  oi 
Equity,  snowing  how  they  haTe  by  recent  enactment  been  engrafted  on  the  Commcsk 
Law,  and  carefully  abstaining  from  oTerlaylng  his  subject-matter  with  multilazloua 
details  of  practice  which  might  tend  to  confuse  and  mystify.  ...  We  must  again 
state  our  opinion  that  this  is  a  most  remarkable  book,  containing  in  a  reasonable 
space  more  Information,  and  that  better  arranged  and  conyeyed,  than  almost  any 
cnherlaw  book  of  recent  timea  which  haa  come  under  our  nottee." — Aalwrdmr  iltvie». 

EXAMINATION  QU IDES.— Bedford's  Guide  to  the  Pre- 
liminary Examination  for  Solicitors.— Fonitk 
Edition.    12ina    1874.  i^c^  8«. 

Bedford's  Digest  of  the  Preliminary  Examine^ 
tion  Questions  in  Latin  Grammar,  Arith- 
metic, French  Grammar,  History  and  Geo- 
graphy, with  the  Answers.  Second  Edition.  Demy8¥o.  1882.  18sl 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—12ino.    1872.  Ad;  Se. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts.    Demy  8vo.    1879.  8s.  6d. 
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EXAMINATION  QUIDES.- 

Bedford's  Final  Examination  Guid«  to  Bank- 
ruptcy.—Foortli  Edition.  {In  pfnpairatum.) 

Bedford's  Student's  Guide  to  the  Eighth  Edition 
of  Stephen's  New  Commentaries  on  the  La^/vs 
of  England. — Second  Editioiu    DemySva    1881.  12«. 

"  Here  ie  a  book  whJcb  will  be  of  the  greateet  eerrloe  to  ftudenti.  It  redaoee  the 
'  Coxnznentaiiee '  to  the  form  of  question  and  answer  .  .  .  We  must  also  glTO 
the  author  credit,  not  onl j  for  hia  selection  of  questions,  but  for  his  answers  thereto. 
These  are  models  of  fulness  and  conciseness,  and  lucky  wUl  be  the  candidate  who  can 
hand  in  a  paper  of  answers  bearing  a  dose  resemblance  to  those  in  the  work  before 
ua,"— ^dw  Journal, 

Bedford's  Final  Examination  Digest :  containing  » 
Digest  of  the  Final  Examination  Qnestions  in  mfttten  of  Law  and 
Procedure  detennined  by  the  Chancery,  Qneen's  Bench,  Common 
Fleas,  and  Excheqaer  iSivisions  of  the  High  Conrt  of  Jnatiee,  and 
on  the  Law  of  Real  and  Personal  Property  and  the  Praetioe  of 
Conveyancing,  with  the  Answers.    8to.    1879.  10t 

"  Will  famish  students  with  a  laiige  armoury  of  weapons  with  whkh  to  meet  the 
attacks  of  the.ezaminers  of  the  Incorporated  Law  Bodecy."— Zaw  Ttmst, 

Shearwopd's  Law  Student's  Annual.— Containing 
the  Questions  with  Answers  to  the  Solicitor's  and  Bar  Examinations 
(Michaelmas  Term,  1881,  to  Trinity  Term,  1882,  inclusive),  with 
Remarks  and  Comments.  A  list  of  Books  suggested  for  Students, 
the  Rules  for  tiie  Solicitors'  and  Bar  Examinations,  1888,  and  the 
Scholarships,  etc.,  at  the  different  Inns  of  Court,  Cases  and  Statutes, 
Extracts  from  Law  Students'  Debating  Societies,  and  a  subject  for 
Prize  Essays.  Edited  by  JOSEPH  A.  SHEARWOOD,  Esq.,  Bar^ 
rister-at  Law,  Author  of  *'A  Concise  Abridgment  of  Real  Property," 
and  of  "  Personal  Property,"  eta    Demy  8yo.    1882.  fif. 

''This  is  a  book  of  a  thorough  character.  .  .  .  Much  care  and  labour  hare 
evidently  heen  expended  on  the  book,  whldi  will  be  found  of  great  advantage  to 
students."— £a«s  Journal, 

"  We  know  of  no  other  manual  which  contains  the  same  quantity  of  information 
in  such  a  concise  tona."'-SolieUor^  Journal. 

'*The  remarks  on  the  examinations  are  very  interesting,  snd  there  are  some 
valuable  hints  as  to  what  books  the  candidate  for  honours  and  a  pass  respectively 
should  use."— (?aMm'«  Law  Notei, 

Shearw^ood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and  Final  and  the 

Universities  Law  Exaniinations.~With Suggestions 

as  to  the  books  usually  read,  and  the  passages  therein  to  which 

attention  should  be  psid.    By  JOSEPH  A.  SHEARWOOD,  B.A., 

Esq.,  Barrister-at-law.    Svo.    1879.  5t.  6d. 

**  Any  student  of  aversge  intelligenee  who  oonsdentioosly  follows  the  path  and  obeys  the 
Instructions  given  him  by  the  author,  need  not  foar  to  present  himself  as  a  candidate 
for  any  of  the  eiaminatfaMis  to  which  this  book  is  intended  as  a  galde.**— low  Journal. 

EXECUTORS.— Macaskie's  Treatise  on  the  La>Ar  of 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deceased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  MA- 
CASKIE,  of  Gray's  Inn,  Esq.,  Bairister-at-Law.  8vo.  1881.  lOt.  6d 

*'  An  able  summary  of  the  law  of  administration,  now  fonning  one  of  the  subjects 
set  for  the  general  examination  for  call  to  the  bar." 

"  Students  may  read  the  book  with  advantage  as  an  Introduction  to  *  Williams.'  and 
by  practitioners  not  possessing  the  larger  work  it  will  undoubtedly  be  found 
useful."— law  JoumaL 

*«*  AU  ikMdard  Law  Wfrlu  an  kept  in  Siock^  in  lavf  calf  and  dker  bindit^ 
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EXECUTORS.— CMiniMd. 

Williams*  Law  of  Executors  and  Adminls- 
tratOPS.— By  the  Bt  Hon.  Sir  EDWARD  VATJGHAN 
WILLIAMS,  l«te  one  of  the  Judges  of  Her  Majesty'i  Court  of 
Common  PleM.  Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  Eaqra, 
Barrirters-at-Lftw.    2  vols.     Royal  8to.    1879.  32. 16«. 

**  A  treatlM  which  occaplefl  an  anique  pniUon  and  which  is  reoognlsed  by  the 

Bench  and  the  profeulon  as  haTing  paramount  autbcni^  in  the  domain  of  law  with 

which  it  d«ala.  — -£aw  JownuU. 

EXTRADITION.— Kirchner'sL'Extradition--RecneaRenfer- 

mant  in  Extenso  tons  les  Traits  conclus  insqa'au  ler  Janvier, 
1888,  entre  les  Nations  civiUs^  et  donnant  la  solution  precise  des 
difficult^!  qui  peuvent  surgir  dans  lenr  application.  Avec  une  Pre- 
face de  McGEORGES  LACHAUD,  Avocat  k  la  Cour  d*Appel  de 
Paris.  PubUe  sous  les  auspices  de  M.  O.  E.  HOWARD  VINCENT, 
Directeur  des  Affaires  Criminelles  de  la  Police  M^tropolitaine  de 
Londres ;  Membre  de  la  Faculty  de  Droit  et  de  la  Soci^t^  G^n^rale 
des  Prisons  de  Paris.  Par  F.  J.  KIRCHNER,  Attach^  Ik  la  Direc- 
tion  des  Affaires  Criminelles.  In  1  voL  (1150  pp.)  RoyalSvo.  2^.2s. 
FACTORY  ACTS.— Notcutt's  La-w  relating  to  Factories 
and  Workshops.    Second  Edition.    12mo.    1879.  9s. 

FARM,  LAW  OF.— Addison  ;  Cooke.— Fule  «  Agricultural  Law." 

Dixon's  l^Byv  of  the  Farnn.— A  Digest  of  Cases  connected 

with  the  Law  of  the  Farm,  and  including  the  Agricultural  Customs  of 

England  and  Wales.  Fourth  Edition.    By  HENRT  PERKINS, 

Esq.,  Bairister-at-Law  and  Midland  Circuit  DemySvo.  1879.  12.6s. 

**  It  ia  ImpoMibla  nok  to  be  atnick  with  th«  extraordinary  reeeorch  tbatmost  have  been 

used  in  the  oompilatlon  of  sueh  a  book  as  thia.'*->Xaw  JoitmaU 

FOREIGN  JUDGMENTS.— Piggott's  Foreign  Judgments 
their  effect  in  the  English  Courts.  Part  I.  The 
Knglish  Doctrine,  Defences,  Judgments  in 
Rem.  Statua— By  F.  T.  PIGGOTT,  M.A.,  LL.M.,  of  the 
Middle  Teinple,  Esq.,  Barrister-at-Law.  RoTalSTo.  1879.  15f. 
Part  II.— The  Effect  of  an  English  Judgment 
Abroad.  Service  on  Absent  Defendants.  Royal 
8vo.    1881.  15c 

FORMS.— Allen.— Vfd«  "Pleading." 

Archibald.— Ficie  *' Judges'  Chambers  Practice." 
BuUen  and  Leake.— Fide  ** Pleading:* 
Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen's  Bench,  Connmon  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  containing  the  Statutes,  Rules  and  Practice 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLBS 
CHITTY,  Esq.,  Barrister-at-Law.    Demy  8yo.    1879.  12. 18t. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefW>m  ; 
with  Diasertationa  and  Notes,  forming  a  complete  guide  to  the 
Practice  of  the  Chaaceiy  Division  of  the  High  Court  and  of  the 
Courts  of  Appeal  Being  the  Third  Edition  of  "  DanielTs  Chanceiy 
Forma."  By  WILLIAM  HENRT  UPJOHN,  Esq.,  of  Clay's 
Inn,  &c.,  Ac.    Demy  8vo.  1879.  2IL  Si. 

"  Mr  Upjohn  has  restored  the  Tolnme  of  Chanoery  Fonns  to  the  plsee  It  held  bdtoe 
the  reoent  changes,  as  a  tmetworthy  snd  oomplete  ooUecdoD  of  f  Tumrlmite  "  ffiif f  i  ins  T 
Journal. 

"  It  win  he  as  vseftal  a  work  to  praotitioBcri  at  Westminster  as  It  win  he  tothosefai 
Llncofai  ■  Inn.**— low  9^mti, 
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FRENCH  COMMERCIAL  LAW.-Goirand.-ru2e"OommercbaLaw.'* 

HIQHWAYS.-Baker's  La'w  of  Highways  in  England 

and  VSTales,  inclading  Bridges  and  Locomotives.    Comprising 

a  Buocinct  code  of   the  several  provisions  under  each   heard,  the 

statates  at  lens^th  in  an  Appendix ;  with  Notes  of  Cases,  Forms, 

and  oopioQs  Index.    By  THOMAS  BAKBR,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law.     Royal  12mo.    1880.  15s. 

"This  ia  alstinctly  a  woU-pIanned  book,  and  cannot  fall  to  be  usoful.  not  only  to 

Uwyors,  but  to  thocio  who  may  be  locally  ongagod  In  the  managemont  of  highwaya."— 

LuM  Jftwmal, 

<*The  general  plan  of  Mr.  Baker's  book  Is  good.  Ho  groups  together  condensed 
statomenta  of  the  effect  of  the  proTislons  of  the  different  Highway  Acts  relating  to 
the  same  matter,  Kiting  in  all  cases  references  to  the  sections,  which  are  prlntod  in 
full  In  the  appendix.  To  each  condensed  section,  or  group  of  sections,  ho  appends  a 
note,  stating  concisely  the  effect  of  the  d.wAsioQa"-^SoUcUor^  Journal, 

Chambers'  Law  relating  to  Highways  and 
Bridges,  being  the  Statates  in  full  and  brief  Notes  of  700 
Leading  Cases;  together  with  the  Lighting  Act,  1833.  By  GEO. 
F.  CHAMBERS,  Esq.,  Barrister-at-Law.     1878.  1 2«. 

INJUNCTIONS.— Seton.—rt(ie  "Eqaity.'' 

INLAND  REVENUE  CASES Highmore's  Summary  Pro- 

ceedings  in  Inland  Revenue  Cases  in  England 
and  Wales.  By  NATHANIEL  JOSEPH  HIOHMORE,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  of  the  Inland 
Berenue  Department    Royal  12mo.    1882.  6s. 

*'  A  complete  treatise  on  procedure  applied  to  cases  under  the  Rerenuo  Act,  and  as 
a  book  of  practice  it  is  the  b^st  wo  have  seen."— FAc  Jtutiet  i^  tk*  P^aee^  Jan.  28, 1882. 

INSURANCE^-— Arnould  on  the  Law  of  Marine  Insu- 
rance.—Fifth  Edition.  By  DAVID  MACLACHLAN,  Esq., 
Barrister4kt-Law.    2  vols.    Boyal  8vo.    1877.  3^. 

**  AS  a  text  book,  '  Amould '  ts  now  all  the  practitioner  can  want*  and  we  congratalate 
the  editor  upon  the  skill  with  which  he  has  incorporated  the  new  deeUons.**— /«i0  Ti/mei, 

Lo'wndes  on  the  Law  of  Marine  Insurance.— A 

Practical  Treatise.  By  BICHABD  LOWNDES.  Author  of  "The 

Law  of  General  Average,"  ftc.    Second  Edition.      {In  prtparaHon,) 

**  It  Is  rarely,  indeed,  that  we  have  been  able  to  express  such  unqualified  approval 

of  a  new  Ic^  wofrk."SoliciU>r^  Journal. 

INTERNATIONAL  LAW— Amos'  Lectures  on  Inter- 
national Law^.— By  SHELDON  AMOS,  M.A.,  PnfesBor 
of  Jnrisprudenoe  (inclading  International  Law)  to  this  Inns  of 
Gonrt,  &C.    Boyal  8yo.    1874.  10s.  6(2, 

Dicey.— Fids  "Domidl." 

Kent's    International    La^Ar.  —  Kent's  Commentaiy  on 

International  Law.     Edited  by  J.  T.  ABDY,  LL.D.,  Jndga  of 

County  Courts.    Second  Edition.    Bevised  and  brouglit  down  to 

the  present  time.     Crown  8vo.     1878.  10s.  QcU 

**  Altogether  Dr.  Abdy  has  performed  his  taak  in  a  manner  worthy  of  his  reputation. 

His  book  will  be  useful  not  only  to  Lawyers  and  Law  Students,  for  whom  it  was  primarily 

intended,  imt  also  for  laymea.*— nSolMtorf'  Journal. 

Levi's  International  Commercial  Law.— Being  the 
Principles  of  Mercantile  Law  of  the  foUowSng  and  other  Countries 
— yiz.  :  England,  Ireland,  Scotland,  British  Lidi%  British  Colonies, 
Austria,  Be^um,  Braril,  Buenos  Ayres,  Denmark,  France,  Gennany, 
Greece,  Hans  Towns,  Itily,  Netherlands,  Norway,  Portugal,  Pftusia, 
Bussia,  Spain,  Sweden,  Switzerland,  United  States,  and  Wttrtembezg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.a,  Barrister-at-Law,  &c. 
Second  Edition.     2  vols.     Boyal  Svo.     1868.  i;.  15«. 
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IHTCRNATIONAL  lAVi. -omtmutd, 

Vatters  Law  of  Nation8.--B7  JOSEPH  CHITTr,  JSa^ 
BoyalSm    18Si.  II.  U. 

W^heaton'8  Elements  of  International  La^w^; 
Bmumd  BMlkli  Kditiflii.  Edited  with  Notes  and  Appendiz  o< 
Statotee  end  T^'oatiBi»  faringing  the  work  down  to  the  preeent  time. 
By  A.  a  BOTP,  Em}.,  LL.B.,  J^.,  Buxirter-et-Law.  Author  ol 
"The  Meicheat  Shipping  Lewi."    BemT  8vo.  1880.  U  IQi. 

**llr.  Boyd,  Um  lat6rt  editor,  bM  added  manj  wtfti  Dotot;  he  kee  lei  led  In  the 
Apw— dfy  peblle  doeemiw  ef  perauBMrt  Tehie,  end  time  b  the  npoepect  tfcet,  —  i»lHBi 
Itr  Mr.  Bofd,  Mr.  Wbenton*!  votaHee  wiD  enter  on  e  new  leeee  ntmr^Tht  Tmm. 


Both  the^ae  end  execution  of  the  vork  before  ne  dieunei  commendntloB. 
Wbei 


The  teit  of  wheetoa  to  pweceted  without  eltention,  and  Mr.  Dena'e  nemberlBf  of  the 
leetioee  to  preaerved.    .    .    .    The  Index,  vbich  eonld  not  beve  beee  eoMpUed 
aMKh  tbengbt  and  toheer,  nakea  tbe  book  bendy  tor  leferenee.**— lew  JommmK 
*'8tiidento  who  reqnhre  e  knowledge  of  llrheatoo'a  text  will  find  Mr.  Bejd'a 
eonveotanL  ^JLttt  JWi 


INTERROGATORIES.-Sichel  and  Chance.— «ufe  "DiieoYeiy. 

JOINT  OWNERSHIP.-Foster.— Fide  '•Beel  EiAete.* 

JOINT  STOCKS^Palmer^Ftds  ''CooTeyuifliiig"  and  "OonpMiy 
Law.*' 

Thring'8  (Sir  H.)  Joint  Stock  Companies'  La^r.— 
The  Law  and  Pkaetioe  of  Joiirt  Stock  and  other  ConpaDieB,  iBdndlng 
the  Companiee  Acta,  1862  to  1880,  with  Notea,  Otdeia,  aod  Bnlea  In 
Chanoeiy,  a  Collection  ol  Preoedenta  ol  Memoianda  and  Artidea  of 
Aaaociation,  and  all  the  other  FmiaaareqvJred  in  Making,  Adminirtar- 
ing,  and  Wmding-up  a  Company ;  also  the  Paitaenhip  Law  Amend- 
ment Act|  The  Life  Aaaoranoe  Companiee  Acta,  and  other  Acta 
relating  to  Companiee.  By  Sib  HENBT  THBING,  K.C.B,  The 
Parliamentary  ConnaeL     Fourth  Edition.     By  G.  A.  B.  FTTZ- 

0£BALD,^.,M.A.,Barri8ter«t-Law.    D0my8va   188a    IL  U, 
'  Thto,  ae  the  work  of  the  orl|inaI  draaghtenMM  of  the  Ooapnutoir  Aet  of  1*61,  and 

woD-known  Parttamentary  ooenaal,  Sir  Hemy  Thriag,  to  natural^  the  hSi^eat  anthontj 

on  ^e  oabjact**— >9to  nrntM. 
**  One  of  ita  moot  TaluaUe  foatnrea  to  ita  ooUectlfni  of  precedenta  of  Memonnda  and 

Artidee  of  AaaoeUtlon,  which  baa,  la  thto  Edition,  been  largely  incroaaad  and  la- 

proTod."— Xov  Jottmal. 

Jordan's  Joint  Stock  Companies.— A  Handy  Book  of 
Practical  Inatractlona  for  thi>  Fonnation  and  Management  of  Joint 
Stock  Companiee.    SoTenth  Edition.     12mo.     1881.      Net,  2$.  OcL 

JUDGES'  CHAMBERS  PRACTICE.— Archibald's   Forms  of 

Summonses  and  Orders,  with  Notea  for  nae  at  Jadgee* 

Chambera  and  in  the  IHatiict  Eegiatriea.     Second  Edition.     By 

W.  F.  A.  ABCHIBALD,  M.A.,  Barriater-at-Law.  {In  prtparatum,) 

*'  The  work  to  done  muet  thoroofl^y  and  yet  oondaely.    The  pnetttaoDor  will  find 

ptoia  dixectlona  how  to  piw»ed  m  ail  the  mattera  oonnected  with  a  oommon  law 

eetion.  interpleader,  attachment  of  debCa,  «Hnid«aMf,  in  junction—indoed,  the  whole 

jurlediotion  of  the  oonunim  law  dlTiaiona^  in  the  diatiict  regiatiiea,  and  at  Jodgee 

chamben."— low  ftoMv. 

*'A  dear  and  well-digeated  radc  meeum,  which  will  no  doobt  be  widely  naed  by  the 

JUDGMENTS.— Piggott.— Fide  "Foreign  Judgments" 

"Walker's   Practice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    With  Forma.    By  H.  H. 

WALKER,  Eao.,  of  the  jQ4gment  l>epartmenty  Exchequer  DiTtokm. 

Crown  8to.    1879.  4a  Od. 

"Tbe  book  vndoabtedlj  merti  a  vast,  and  fomtohea  InftmMtiaB  aTallabte  for  atanoei 

every  bnndi  of  fnafCtice." 

«*  We  think  that  auUdton  and  tbefar  derka  will  find  it  extremely  OtofU.'—Xew  ^mmel. 

%*  Att9lamdm4LumWarlB$^^r€kqptin8io(kfinUnBealfmndi4^ 
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JUDICATURE  ACTS.-Whlteway's  Hints  on  Practice ;  or 
Fnetioal  Notes  on  the  Judioature  Acts,  Orders,  Rules  and  Begiila- 
tions  of  the  Supreme  Court.  Illustrated  by  the  Latest  Cases. 
Together  with  the  Snlet  of  the  Supreme  Court,  1888.  With  an 
Introduction,  Referenoes,  Notes,  and  Index.  By  A«  R.  WHITB- 
WAY,  M.A.,  of  the  Equity  Bar  and  Midbad  Oircnit,  Author  of 
"Hints  to  SoUdtors."  Second  Edition.  Royal  12mo.  1888.  14«. 
Sold  separately  "  Hints  on  Fractioe,''  whh  Cases  and  Index,  7«.  6<i. 

The  Rales,  edited  with  Notes,  Cross  Referenoes^  and  Index,2tm|)  leather,  7«.  M. 

*«.*  A  very  handy,  portable  ttse. 

Wilson's  Supreme  Court  of  Judicature  Acts, 
Rules  of  the  Supreme  Court,  1883,  and  Forms. 
With  other  Acts^  Orders,  Rules  and  Regulations  relating  to  the 
Supreme  Court  With  Practical  Notes.  Fourth  Edition.  ByM. 
D.  CHALMERS,  of  the  Inner  Temple,  and  M.  MUIR  MACKEN- 
ZIE, of  Lincoln's  Inn,  Barristers-at-Law.  Royal  12mo.    1888.    2{m. 

{Nearly  ready,) 
*  J^  A  large  paper  edition  for  marginal  notn,    JhycUBvo.     1888.    80«. 

OPINIONS  OF  TH£  PRESS  0>  THE  THIRD  EDITION. 
"Numeruiu  as  have  been  the  publications  dealing  with  the  praotloe  under  the 
Judicature  Acta,  thia  Tolunie  has  retaiaed  ita  hold  and  la  the  popular  practioe."— ^ow 


"  We  hare  miaaed  no  caae  for  which  we  hare  looked,  and  have  found  the  effect  of 
the  deeiaiona  stated  with  accuracy  and  tttiaenesa.  .  .  .  The  index  seems  to  have 
been  entirely  remodelled^  and  ia  Tery  oonTcnient  and  well  mnmged.**—J3oUeUcri' 
JounuU, 

**  Thia  well  known  book,  which  haa  been  from  the  first  a  general  favourite  in  the 
profcasion,  comes  out  afrean  in  thia  its  third  edition,  under  excellent  auspicea.  .  .  . 
Tlie  result  cannot  but  enhance  the  already  widely  acknowledged  value  of  Wilson's 
'Judicature  Acta.'  "^Lom  MagoMint. 

JUSTINIAN,  INSTITUTES  OF.-Mears.—7i(i0" Roman  Law.*' 

Rueag's  Student's  ''Auxilium'*  to  the  Institutes 

of  Justinian. — ^Being  a  complete  synopoB  thereof  in  the  form 

of  Qneetion  and  Answer.    By  ALFRED  HRNRT  RUEGG,  of  the 

Middle  Temple,  Barriflter-at-Law.    Post  Svo.    1879.  5ff. 

*'  The  student  will  be  greatly  aaalatod  in  clearing  and  arranging  hii  knowledge  by  a 

work  or  thia  kind.**— Xms  yoMmoi. 

JUSTICE  OF  THE  PEACE.~Burn's  Justice  of  the  Peace 
and  Parish  Officer. — Edited  mider  the  Superintendenoe 
of  JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.  The  Thirtieth  Edition. 
¥iw  large  yols.    8to.    1869.  71.  7», 

Stone's  Practice  for  Justices  of  the  Peace,  Jnstioes 
Clerks  and  Solidtors  at  Petty  and  Special  Sessions,  in  Summary 
matters,  and  Indictable  Offences,  with  a  list  of  Summary  Convic- 
tions, and  matters  not  Criminal.  With  Forms.  Ninth  Edition.  By 
WALTER  HENRY  MACNAMARA,  Esq.,  Barrister-at-Law. 
Demy  Svo.    1882.  25«. 

**  A  veiy  craditable  effort  baa  been  made  to  oondenae  and  abridge,  which  haa  been 

■uceeaaful,  whilst  the  oompleteneaa  of  the  work  haa  not  been  impured.'*— Xow  limes. 

Wigram's  Justices'  Note  Book.— Containing  a  short 
account  of  the  Jurisdiction  and  Duties  of  Justices,  and  an  Epitome 
of  Criminal  Law.  By  W.  KNOX  WI6RAM,  Esq.,  Barrister-at- 
Law,  J.P.  Middlesex  and  Westminster.  Third  Edition.  Corrected 
and  reviled  to  December,  1882.  With  a  copious  Index.  Royal 
12mo.    1888.  12f.6d 

'*  We  have  foiind  in  it  all  the  information  whidh  a  Juatioe  can  require  as  to  recent 
legislation."— 3%<  Tinu$, 

**  Thia  ia  altooether  a  capital  book.    Mr.  Wigram  ia  a  good  lawyer  and  a  good 
yuMomf  lawyer.*'— law  JoumaL 
**  We  can  thorooghly  recommend  the  volume  to  maglstvatea.'''£a»  nmm. 

*^*  All  ttandemi  Lww  Worki  ar«  ktpi  in  dtoek,  in  law  calf  and  Pihir  bindingi. 
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LAND  ACT.— ^"SetUedEaUtea."— Middleton. 

LAND  TAX.— Bourdin*s  Land  Tax.— An  Exporitfon  of  the 
Land  Tax  ;  its  ABseflsment  and  Collection,  with  a  itatement  of  the 
rights  confenned  by  the  Redemption  Acts.  By  MARK  A.  BOUR- 
DIN  (late  Registrar  of  Land  Tax).    Second  Edition.     1870.        4«. 

LANDLORD  AND  TENANT.— >/V^ood fall's  Law  of  Landlord 
and  TenanL—With  a  foil  Collection  ot  Precedents  and 
Forms  of  Procednre.  Containing  also  an  Abstract  of  Leadin?  Pror 
positions,  and  Tables  of  certain  Customs  of  the  Countiy.  Twelfth 
Edition.  In  which  the  Precedents  of  Leases  have  been  revised  and 
enlarged,  with  the  assistance  of  L.  G.  6.  Robbins,  Esq.  By  J.  M. 
LELY,  Esq.,  Barrister-at-Jiaw.     Royal  Svo.    1881.  ILlBs, 

*'  The  editor  has  expended  elaborate  Indnatry  and  iTstematle  ability  in  maUng  the 
work  as  perfect  as  poailble.'*— ArfieOorv'  JoumaL 

LANDS  CLAUSES  ACTS.~Jepson's    Lands  Clauses  Con- 
solidation Acts;  with  Decisions,  Forms,  &  Table  of  Costs.  By 
ARTHUR  JEPSON,Esq.,  Banister-at-Law.  Demy  8vow  1880.  IBs. 
**  The  work  oondudoa  with  a  numoer  of  forms  and  a  remarkably  good  Index. " — 


"  Aa  far  as  wo  have  been  able  to  dificover,  all  the  docLdons  have  been  stated,  and 
the  effect  of  thorn  oorroctly  givon." — Law  Joumat.  . , 

LAW  LIST.— La^/v^  List  (The).~CompriBing  the  Judges  and  OfficeTs 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancers,  Solicitors,  Notaries,  &c^  in  Enrfand 
and  Wales ;  the  Circuits,  Judges,  Trcsasurers,  Registrars,  and  High 
Bailiffs  of  the  County  Courts  ;  Metropolitan  and  Stipendiary 
Magistrates,  Law  and  Public  Officers  in  England  and  the  Colonies, 
Foreign  Lawyers  with  their  English  Agents,  Sheriffs,  Under-Sheriffs^ 
and  their  Deputies,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  itc, 
&c.,  and  ConmdssionerB  for  taking  Oaths,  Conveyancers  Pnetisfaii^ 
in  England  under  Certificates  obtained  in  Scotland.  So  far  aa 
relates  to  Special  Pleaders,  Draftsmen,  Conveyancers,  Solidtora, 
Proctors  and  Notaries.  Compiled  by  WILLLAJi  HENRY 
COUSINS,  of  the  Inland  Revenue  Office,  Somerset  Honso, 
Registrar  of  Stamped  Certificates,  and  of  Joint  Stock  Compuiiea, 
and  Published  by  the  Authority  of  the  Commiflsioners  of  Inland 
Revenue.    1883.  {Net  Quh,  9a)    lOt.  <Sd. 

LAW  REPORTS. — ^A  very  laige  Stock  of  second-hand  and  new  BepoitB. 
Prices  on  application. 

LAW  STUDENT'S  ANNUAL.— Fuie  « Examination  Guides."  ' 

LAW  SUIT.— Mr.  Bumpkin's  Law  Suit:  or.  How  to 

^A^inyoup  Opponent's  Case.  By  RICHARD  HARRIS, 

Barrister-at-Law,  of  the  Middle  Temple  and  Midland  Circuit,  Author 

of  "  Hints  on  Advocacy."    Royal  12mo.    1888.  6i. 

**  Meet  of  the  standing  griovoncos  of  suitors  find  a  place  in  this  book.*'— law  Hmm. 

LAWYER'S  COMPANION.— Fitie*' Diary." 

LEADING  CASES.— Hay nes*  Student's  Leading  Cases. 
Being  some  of  the  Principal  Decisions  of  the  Courts  in  Constitutional 
Law,  Common  Law,  Convejrandng  and  Equity,  Pkobate,  Divorce, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Students. 
By  JOHN  F.  HATNES,  LL.D.    DemySvo.    1878.  Ids. 

**  WUl  prove  of  great  aillity,  not  only  to  Btudenti^  bet  Pnetltloaen.    The  Notss  aie 
(dear,  pointed  and  oondse.'*— iUm  timtt. 

"  We  think  that  this  book  will  supply  a  want the  book  is  riacukrly  wel 

irru«ed  for  refereaoe."— Xoii  J^wntU. 

V  Alltiandard  Law  Worktrnt  kqH  in  modt^in  law  calf  and  other  hMmf9. 
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LEADING  CASES -OM^*<Hf«i. 

Shirley's  Leading  Cases. — A  Selection  of  Leading  Case^ 
in  the  Common  Law,  with  Notes.  By  W.  SHCKLEY  SHIALE7, 
MA.,  B.C.L.,  Esq.,  BarriBter-at-Law.    Second  Edition.    Demy  8vo. 

1883.  15«. 

"Tho  book  Is  deserving  of  high  praise,  and  wa  oommend  it  in  all  confidence. 
CJibtoVff  Ltiw  Notes,  ApriL  ISB-S. 

**  The  eeleotion  is  reary  large,  though  all  are  diitinetly  *  leading  oasea,'  and  the  notes 
are  by  no  meana  the  leaat  meiitorioua  part  of  the  work." — Law  JoumaL 

*'  Mr.  Shirley  writee  well  and  clearly,  and  eridently  undeistanda  what  he  is  writing 
about"— ikiw  Times. 

LEGACY  DOTIES-Vide  "  Taxes  on  Saooenion." 
LEXICON.— Fide  "Dictionary." 

LIBEL  AND  SLANDER.-Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander,  with  the  Evidence,  Pro- 
cedure and   Practice,   both  in  Civil  and  Criminal    Cases,  with 
Precedents  of  Pleadings.    With  Appendix   of  Statutes  including 
the  Newspaper  Libel  and  Registration  Act,  1881.     By  W.  BLAKE 
ODGERS,  M.A.,  LLD.,  Barrister-at-Law.   Demy  Svo.   1881.    24<. 
"  We  have  rarely  examined  a  work  which  shows  so  maoh  industry. 
.    .    So  good  is  the  book,  whioh  in  its  topical  arrangement  is  vastly 
superior  to  the  general  run  of  law  books,  that  oritioism  of  it  is  a  oompli- 
ment  rather  than  the  reverse.'* — Law  Journal, 

"  The  excuse,  if  one  be  needed,  for  another  boo*c  on  Libel  and  Slander,  and  that  an 
English  one,  may  be  found  in  the  excellence  of  the  author's  work.  A  clear  head  and 
H  skilled  hand  are  to  be  seen  throughout"— JSLrfraet/rom  PrtfoM  to  Anurtean  reprint. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the 
Law  relating  to  Public  Libraries  and 
Museums  and  Literary  and  Scientinc  Insti- 
tutions generally.  Second  Edition.  By  G.  F.  CHAM- 
BERS, Barrister-at-Law.     Imperial  Svo.     1879.  Sa.  dd 

LICENSING.— Hindle's  Treatise  on  the  Legal  Status  of 
Licensed  Victuallers  and  other  License- 
Holders,  as  affected  by  recent  Legislation 
and  Decisions  ;  containing  a  full  Report  of  the  Proceedings 
and  Judgment  in  the  recent  Darwen  Licensing  Appeals,  with  Notes. 
Second  Edition.  By  FREDK.  G.  HINDLE,  Esq.,  Solicitor. 
Demy  Svo.     1883.  Ac/,  2*.  6d. 

Lely  and  Foulkes'  Licensing  Acts,  1828,  1869, 
1872,  and  1874;  contaming  the  Law  of  the  Sale  of  Liiquors 
by  Retail  and  the  Management  of  Licensed  Houses  ;  with  Notes  to 
the  Acts,  a  Summary  of  the  L|kw,  and  an  Appendix  of  Forms. 
Second  Edition.  By  J.  M.  LELT  and  W.  D.  L  FOITLKES, 
Esqrs.,  Banristers-at-Law.    Royal  12mo.     1874.  8s. 

LIQUIDATION  BY  ARRANGEMENT.— Salaman's  Practical 
Treatise  on  Liquidation  by  Arrangement  and 
Composition  with  Creditors,  under  the  Bank- 
ruptcy Act,  1869  :  comprising  the  Practice  of  the  Office  for 
Registration  of  Arrangement  Proceedings;  the  Practice  as  to 
Receivers,  Injunctions,  Meetings  of  Creditors,  &c. ;  all  the  Autho- 
rised and  Original  Forms,  Bills  of  Costs  under  Liquidation  and 
Composition ;  Notes  of  Cases ;  the  Sections  of  the  Bankruptcy  and 
Debtors'  Acts ;  and  the  Rules  applicable  to  Liquidation  and  Com- 
position ;  the  Rules  of  1871.  With  Index.  B^  JOSEPH  SEYMOUR 
SALAMAN,  Solicitor.    Crown  8vo.    Re-issue.  lOs. 

LUNACY.->-Elnner's  Practice  in  Lunacy.— Seventh  Edition. 
By  JOSEPH  ELMER,  of  the  Office  of  the  Muters  in  Lunacy. 

(In  prtparaiion,) 
•  AH  MtandMrd  Law  WorkiarthqptinSUtek^inUwcdlfmidcihierlHmdifig$. 


• 


22  STEYBNS  AMD  SOKS'    LAW  PUBLICATIONS. 

MAGISTERIAL  LAW.— Shirley's     Elementary  Treatise 
on  Magisterial   Law,  and  on  the  Practice  ol 
Magistrates'  Courts.— -By  W.    SHIRLET  SHIRLET, 
M.A,  B.C.L.,  Esq.,  BArrister-at-Jjaw.  Boyal  12mo.   1881.     6j.  6c2. 
Wigram.— Fide  "Justice  of  the  Peace." 
MAYOR'S  COURT   PRACTICE.— Candy's   Mayor's  Court 
Practice.—The  Jmiadictioii,  PftxaeM^Ptactioe,  and  Mode  of  Plead- 
ing in  Ordinary  Actiona  in  the  liayor'a  Conrt»  London  (commonly  called 
the  '<IiOrd  Biayor's  Conrt").    Founded  on  BraadoiL    By  6B0B6B 
CANDY,  Esq.,  Barriater-at-Law.    Demy  8yo.    1879.  14«. 

MARRIED  WOMEN'S  PROPERTY.  —  Smith's  Married 
Women's  Property  Act,  1882,  with  an  XntrodncticQ 
and  Ci^itical  and  Explanatory  Notes,  together  with  the  Married 
Women's  Property  Acts,  1870  and  1874,  &c  By  H.  ABTHUR 
SMITH,  Barrister-at-Law.    Boyal  12mo.     1882.  fix. 

*'  There  are  some  oxcellont  criUcal  and  explanatory  notes,  together  with  a  good 
index,  and  reference  to  something  like  two  hundred  decided  cases.** — Xsns  Timet. 

MASTER  AND  SERVANT Macdonell's  La>v  of  Master 

and  Servant.    Part  I,  Common  Law.    Part  II,  Statute  Law. 
By  JOHN  MACDONELL,  MA,  Esq.,  Barrister-at-Law.    Demy 

8va     1883.  IL  5s. 

"  Looking  at  it  in  its  actiial  character  as  a  law  hook.,  we  obsnre  in  it  many 
admirable  ^turea"— 7A«  Tumes^  January  20. 1883. 

"  A  really  cxhaustiye  accoimt  of  a  most  Important  branch  of  the  law.**— Dtttff  Jftnt*. 

"Mr.  MacdoneU  has  done  his  work  thOToughlr  and  well.  He  has  e^ideBtly 
bestowed  great  care  and  labour  on  his  task,  and  nas^  therefore,  produced  a  "woti 
which  will  be  of  real  value  to  the  practitioner.  The  inmrmation,  too,  is  presented  in 
a  most  accessible  form." — Lai»  Titues,  January  27,  1888. 

MERCANTILE  LAW — Smith's  Compendium  of  Mercan- 
tile La^/v.— Ninth  Edition.  By  O.  M  DOWDESWBLL,  of  the 
Inner  Temple,  Esq.,  one  of  Her  Majesty's  CoonaeL  Boyal  8to^ 
1877.  U  18s. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  La>^.— With  Notes.  By  O.  D.  TUDOB, 
Esq.,  Banrister-at-Law.    Third  Edition.  {In  <Af  prat.} 

Vinson's  Mercantile  Handbook  of  the  Liabili- 
ties of  Merchant,  Shipowner,  and  Under- 
-writer  on  Shipments  by  General  Vessels.  By 
ALEXANDER  WILSON,  Solicitor  and  Notary.  Royal  12mo. 
1883.  6s. 

METROPOLIS  BUILDINQ  ACTS-->Aroolrych's  Metropoli- 
tan  Building  Acts,  together  with  snch  clanses  of  the  Metro- 
polis Management  Acts  as  more  particularly  relate  to  the  Buflding 
Acts,  with  Notes  and  Forms.  Third  Edition.  By  W.  H.  MAC- 
NAM  ABA,  Esq.,  Banister-at-Law.  ISmo.  1882.  10s. 
**  We  may  safely  recommend  thia  new  edition  to  those  who  hare  to  find  their  way 

among  these  statutes."— 2%«  BuUder,  March  SI,  1883. 

miNfiS. — Rogers'  l^ayv  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland; 
with  a  Summary  of  the  Laws  of  Foreign  States,  fta  Second 
Edition   Enlai^ged.    By  ARUNDEL    BOGEBS,   Esq.,  Judge  of 

County  Courts.    8Ta    1876.  IL  lis.  M. 

' '  The  TolooM  will  prove  invalnahla  as  a  work  of  legal  lefivsDoe.*'— 3V  MUmmff  JmtmtU. 

MONEY  SECURlTIES.^Cavanagh's  La^/v  of  Money  Secu- 
rities—In  Three  Books.  I.  Personal  Securities.  IL  Securitiea 
on  Property.  III.  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  C.  CAVANAGH,  B.A.,  LL.B.  (Lond.),  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    In  1  vol.    Demy  8to.    1879.  21s. 

*'  An  admirable  synopsis  of  the  whole  kw  snd  practice  with  regard  to  aeciultles 

of  eTory  sort"— AUuntoy  Review, 
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MORTQAQE.— Coote's  Treatise  on  the  L^aw  of  Mort- 

gage.—Fourth  Edition.    Thoroughly  revised.    By  WILLIAM 

WYLLYS  MAOKESON,  Esq.,  one  of  Her  Majesty's  Counsel. 

In  1  Vol.  (1486  pp.)    Royal  8vo.    1880.  21,  2t, 

"A  complete,  terae,  and  Practical  treatise  for  the  modern  lawyer." — SolieUort^  Journal, 

**  Will  be  found  a  Taluable  addition  to  the  library  of  erery  practising  lawyer."— 

law  Journal. 

MUNICIPAL  CORPGRATIONS.-Lely's  Law  of  Municipal 
Corporations. — Containing  the  Municipal  Corporation  Act, 
1882,  and  the  Enactments  incorporated  therewith,  with  a  Selection 
of  Supplementary  Enactments,  including  therein  the  Electric  light- 
ing  Act,  1882,  with  Notes  thereon.  By  J.  M.  LELY,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.  Editor  of  <*  Chitty's  Statutes,"  &c. 
Demy  8vo.    1882.  15s, 

'*  An  admirable  edition  of  one  of  the  moi«t  important  consolidating  statutes  of  the 

year.    .    .    .    The  summary  la  tersely  written,  and  the  notes  appear  to  be  to  the 

point.    Nothing  required  for  the  due  understanding  and  working  of  the  Act  seems 

to  be  absent." — Law  Journal. 

NAVY.— Thring's  Crinninal  Law  of  the  Navy,  with  an 
Introdnctory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Rules  of  Evidence,  and  an  Appendix  comprising  the  Naval 
DtBdpline  Act  and  Practical  Forms.  Second  Edition.  By 
THEODORE  THRING,  Barrister-at^Law,  and  C.  E.  GIFFORD, 
Assistant-Paymaster,  Royal  Navy.    12mo.    1877.  12t.6d. 

NECLIQENCE — Smith's  Treatise  on  the  Law  of 
Negligence,  with  a  Supplement  containing  "The  Employers* 
Liabili^  Act,  1880,"  with  an  Introduction  and  Notes.  By  HORACE 
SMITH,  B.A.,  Esq.,  Barrister-at-Law,  Recorder  of  Lincoln.  Demy 
8vo.    1880.  10t,6d. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 
on  the  Trial  of  Actions  at  Nisi  Prius.— Fifteenth 
Edition.       By   MAURIOE  POWELL,  Esq.,    Barrister.at-Law. 

{In  the  Proa.) 

NOTANOA.— Fwfa  "Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac 
tice  of  a  Notary  of  England.— With  a  full  collection  of 
Plrecedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A., 
of  Lincoln's  Inn,  Baxxister-at-Law.    8vo.    1876.  11  4«. 

OATHS.~Braith>/vaite'sOathsin  the  SupremeCourts 
of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
AdminiBter  Oaths  in  the  Supreme  Courts  of  Judicature  in  England 
and  Ireland,  fto.  Fourth  Edition.  By  T.  W.  BRAITHWAITE. 
of  the  Central  Office.    Fcap.  8vo.    1881.  4i.  6e{. 

The  reoosnlsed  guide  of  oommissionen  to  adminlater  oaths.'*    Sotidton*  JonmaL 

PARISH  LAW.— Steer's  Parish  La^/v ;  being  a  Digest  of  the 

Law  relating  to  the  Civil  and  Ecclesiastical  Government  of  Parishes 

and  the  Relief  of  the  Poor.    Fourth  Edition.    By  W.  H.  MAC- 

NAMARA,  Esq.,  Banister-at-Law.    Demy  8vo.    1881.  168, 

"  An  exceedingly  useful  compendium  of  Parish  Law." — Law  TiaitM. 

PARTNERSHIP^Pollock's  Digest  of  the  Law^  of  Part- 
nership.— Second  Edition,  with  Appendix,  containing  an  anno- 
tated reprint  of  the  Partnership  Bill,  1880,  as  amended  in  Committee. 
By  FREDERICK  POLLOCK,  Esq.,  Barrister-at-Law.  Author  of 
«  Principles  of  Contract  atLaw  and  in  Equity."Demy  8va  1880.  Si,  6d, 
"  Of  the  execution  of  the  work,  we  can  speak  in  terms  of  the  highest  praise.  The 
language  is  simple,  condse,  and  dear."— low  Magatim, 

**Mr.  Pollocks  work  appears  eminently  satisfactory    .    .    .    the  book  is  praise* 
worthy  in  design,  scholarly  and  complete  in  execution."— Solicnlair  Rmino. 
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c**  5    H-.i--e    acainsl    Perpetui- 


-r:.  T--.I  v: 


r*-Kir^wrDc<J's  Concise  AbridQ- 
rf  P«rsciai  Profjerty;  thrrmin^ 
snf  "a*  r!=rfs  rr  v^i^  k  w  held.     By 


<«i  5  r£T=is  cf  Indorsements  of  Writs 
r'  S-~-~-r=.?.  r-.-r-sl^rgs,  and  ciher  Proceed- 
'  ;^5  -"_  zji-*  ^ --sen's  aiench  Division  prior  to 
T'  *.,  ->  >^--a-t  ic  ine  Rules  of  the  Supreme 
C*^  ^T^.  '  roo  .  "Tz::^  Lz=z-  trars^v^  «£<y«isz  the  {^indpal  changes 
3bb*  :^~i  TV  r:»rMr  ft.T  f*%  As«r  x  5'zrc.dcjert  of  Kales  and  Fonna 
^  Trinio^'  Acrtks..!-^  ^  ts«f  XDtf  DiTisftuoe.  Br  GEORGE 
B  *.T  H  AUlZy.  r-^  "x-rcii:  P5cMier,  aad  Wn-FRED  B. 
^    TTX  E»_  2iSE=kCer^I.ftv.       R.:Ta:  I:iiiMx       ISS^ 

<  Xearijf  reatfy.) 
Hu--«n  and  Leakeys  Precedents  of  Pleadings^ 
^-21  N  ^  wi  S.^-^  rtlftSiBs  to  Pleadiii^  Foaith  Bdi^m. 
?-•  TH.MAS  J  ErU-EN.  T^\^  ^i  the  Inner  Temple,  and 
•TTSJI.  I«jri'.  £*:..  Bi27>Csr-as-Lav.  Part  I.  (oontahung  (1) 
Insr  «£nAT7  X  xei  ai  F^k£=z  :  'l^j  F^rds  of  ^StBlemeDts  i>f  Claim 
n  Art^  i»  '»  C^-wtntam  wmd  TnctB^  with  Notes  relating  thereto). 

lu  ^a:  :±m.     I>?i.  1/.  4j. 

a<ufr«  Bd  Xz.  CtrI  DoM  ha««  done  their  wctk  d  adaptaticn 
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—  Reports    of    Trials    for     Murder     by 
P<:isociing:  by  Prussic  Acid,  Strychnia,  Anti- 
mony. Arsenic  and  Aconitine;  indading  the  trials 
^  Tm«B.  W.  Pkimcr.  Doire,  Xadefine  Smith,    Dr.    Priiehatd, 
iml  Dr.  f  Binin      With  Chemical  IntrodnctioDS  and 
ePkiMnsMd.    Bt  G.  UlTHAM  BROWNE,  of  the 
CkcviL  Baiikhi  at  Law.  Author  of  "  Narratives  of  Stote 
L  the  Nmefteeath  Ceirtny,'*  and  C.  G.  STEWART,  Seoinr 
*  m  the  IV"***"**  ti  St.  Thomas's  Hoepita],  &c.    Bemv 

5tqw    15^3L  '  12s.  6a. 

Y^^^v^r^  win  be  femaA  a&s  Miiui  to  the  lavjcr  as  to  the  medkal  man."— 

«.«  A  muit  8»  ImimUi*  MiTimi*  to  port  tlifiiisrUaa  up  in  points  to  uk.  and  t<> 
J^'V^L^^iii  III  ■■■  T^a  iMiiTihi  iiSrMk  tn  a-nlil   U  wiUba  iuTaluaUlo.'*--71kt 
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POWERS.— Farwell    on    Powera—A   ConeiM   TnalOm  cm 

Powers.    By  GEORGE  FARWELL,  B. A.,  of  Lliioolii*s  Lan,  Eaq. , 

Barrister-at-Law.    8to.     1874.  1^  1«* 

■*  We  reeommeod  Mr.  FanrsU's  book  m  oootalniDg  within  a  nnaU  oomptM  what  woq1« 

oiherwiae  have  to  bo  aought  out  in  the  pagea  of  haudnda  of  oonf^iaing  roporta.*— Tft«  law. 

PROBATE.— Bro-wne's  Probate  Practice :  »  TrentMo  on  the 

Principlee  and  Pnctioe  of  Uie  Court  of  Probate,  in  ContentiooB  and 

Non-Gontentioos  Bndneas.    Revised,  enlaiiged,  and  adapted  to  the 

Practice  of  Uie  High  Court  of  Justice  in  Probate  bnsineas.   By  L.  D. 

POWLES,  Barrister-at-Law.      Including  Practical  Directions  to 

Solicitors  for  ProceedLigs  in  the  Registry.    By  T.  W.  H.  OAKLEY, 

of  the  Principal  Registry,  Somerset  House.    8vo.     1881.        It.  lOt. 

'*  This  edition  will  thus  supply  the  proetltioQerB  in  both  branchea  of  the  profeasion 

with  all  the  information  that  they  may  require  in  connection  with  the  probate  of 

wills."— JTIk  Timet.  ^,     «      x. 

"  In  its  present  form  this  is  undoubtedly  the  most  complete  work  on  the  Practice 

of  the  Court  of  Probate This  is  strictly  a  ptHctical  book.    No  principle 

of  liiw,  statute  or  form  which  could  be  of  service  to  the  practitioner  in  the  Probate 
Division  appears  to  have  been  omitted."— J/u  Law  2'ima. 

PUBLIC  HEALTH Chambers'  Digest  of  the  Law  re* 

lating  to  Public  Health  and  Local  Govern- 
ment.—With  Notee  of  1260  leading  CaMS.  The  Stafeates 
in  full.  A  Table  of  Offences  and  Ponishmenta.  and  a  Copious 
Index.  Eighth  Edition  (with  Supplement  corrected  to  Febnu^  8, 
1883).     Lnperial  8yo.     1881.  IL  14s. 

Or^  the  above  with  the  Law  relating  to  Highways  and  Bridges.  2^ 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment of  them.    By  GEORGE  F.  CHAMBERS,  Esq.,  Barrister- 
.  at-Law.    12mo.    1878.  Net,  2f.  6d 

QUARTER  SESSIONS.— Leeming  <Sb  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jnriadiotion 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Judge  of  County  Courts,  and  H.  F. 
THURLOW,  Esq.,  Barrister-at-Law.    8to.     1876.  U  U 

Pritchard's  Quarter  Sessions.— The  Jurisdiction, Pkaotice 
and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and  Appellate 
Hatters.  By  THO&  SIRRELL  PRTTCHARD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.    8vo.    1875.    2L  2s. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Rail- 
>vay  Companies. — Being  a  Collection  of  the  Acts  and  Orders 
relating  to  Railway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  Esq., 
Registrar  to  the  Railway  Comndssioners,  and  H.  S.  THEOBALD, 
Esq.,  Barristers-at-Law.     Demy  dvo.     1881.  1^  12s. 

"Ceutaine  In  a  rtiry  oondae  form  the  whole  law  of  railways. "—TV  Timet. 
**  A  marvel  of  wide  deaiffn  and  aoctirate  and  complete  fulfflment.    .    .   A  complete 
and  valuable  repository  of  all  the  learning  aa  to  nulway  matters. '*—Aa<icrt/ay  Htvint. 
"  jSs  far  OS  we  have  examined  the  volume  the  learned  authota  seem  to  have  pre- 
sented the  profession  and  ^e  public  with  the  most  ample  information  to  be  found 
whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  its  bye*laws,  how 
to  work  it,  how  to  attitok  it  for  injury  to  person  or  property,  or  how  to  wipd  it  up. 
— Law  Tiuu*. 

RATES  AND   RATING.- Castle's  Practical  Treatise  on 

the  I.aw  of  Rating.   By  EDWARD  JAMES  CASTLE,  of 

the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  8vo.  1879.    1^.  Is. 

*'Mr.  Castle's  book  is  a  correct,  exhaustive,  clear  and  concisa  view  of  the  law."— 

LawTimn, 

*«*  AU9UMdardLawWi)rktareh^inSto(^inlmwealf€mdMh€r^^ 
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Chamoers*  Ijmwr  relating  to  Rates  and  Rating  ; 

ATS2ix3ac«.  ani  tlwir  OiSms.    Bdag  ^e  Statntf  m  fall 
IT  bnsf  >  :«■  «f  SfO  Chh.     Bt  a  F.  CHAMBEBS*  Eiq^ 


ESTATE. — Foster's   La^wr   of   Joint   O^nrnership 
ar.d  Par^iiicn  of  Real  Estate.   Bf  EBWABD  JOHX 


PHUmiTr.->  Oreen^RTood's  Real  Property  Sta- 
tutes.   SHxad  E.--7^-«       Bt  HABBT  GB£ENW00D,  MA  , 

Lea&e's  £iementar7  Digest  of  the  La^w^  of  Pro* 

kAETTN'  IXAKE.  Banhtfr^r  Lir,    8v«l    1874.  U  Sk. 

%*T^w^'-*iraB*a.ezzMeaI»grttd-:.gtkmteg:&SBndT«ftWLgw<tfBfBrir>u|ieilj. 

Sheariwrood's  Real  Property ^ — A 


H  ta^e  Lav  «f  Boii  Ihwiitf  aad  ik  LKwwIyetiun  to  C43vr«yaad^. 
I^BKrwd  to  faolitite  ^e  adbieel  for  StodeBta  yqiMing  fcr 
Xxjftziisasi-a  •^st^crpmtzs?  tht  rfcifijEiB  effected  by  tlie  Cohtcj* 
asir^^  Aci .  Bt  Ji^«S£PH  A.  SH£ABWOOD,  of  liMsofai's  Im. 
JjK..BmiK9Kr^iMW.    SeeamdlBdUkmu  DcBjSvo.   1882.    rc6^ 

err^  uj*.  r*  c.T-^7-Lz.r:x^   mit^kz^  tbss^  ^  reftd  it  alter  a  percaal  of  other  works 
ii  r-_  -  "  iif  :r»  ^-''  ^_-  ji ':  T  -±14  exuesAr^uc'— X«v  je-i  '<«Bf«  li  ■  i  af  April  1,  ISSL 

"  v_:  :«f  i-rj^  i  BMT-.  a*  ft  mmi  iij,  iliM<  to  tibc  study  c(  marc  confmhODfliTe 

Shel  ford's  Real  Property  Statutes.— Simh  Bditioa. 

Bt  T.  H.  CARSOX,  Bm|..  Bma^bBt-tArLKW.  (/•  a€  jraL) 

Sniitli's  Real   and   Personal   Property.— A  Cem* 

d  ^e  Lmm  of  Bnl  aad  BenoBal  Fftopotj,  pdniKily 

visk  CiMwj— Jig.     TkmguBA  m  m  mmxmd  book  for 

lad  M  a  ili£iBl  «£  tke  nort  vefal  !■*■  ■■!■*£  fat  Fkacti- 

Bf  JOSIAH  W.  SMITH,  B.GLL^  Q.a    Kftk  Bditka. 

ST«k.    BcsySTOL     1877.  SL  2c 


RECKTRATIOH— Bro^v^rne's(G.Lathom)Par]  iamentary 
and  Municipal  RegistraUon  Act,  1878  (41  A  4S 
Tkt.  caoL  S6>;  witk  am  IntndiietkB,  Notan,  aad  AAHtWMl 
Toam.  By  Gi  LATHOM  BBOWKK,  o€  the  Middle  Tfmpif»,B«Q^ 
Bnkler«i-lAv.    Uml    1878L  5«.  Ctf. 

Rogers.— Ftdr  •  IThrrtnw* 

rEGBTHATION  CASe&— Hopirvood  and  Coltman's 
RegistraUonCases.— YoLI.a868.l872).iVd;SL18iL  GUf. 
Votn.  (18^1878).  ifd;  21.  lOt.  GUL 
Coltznan's  Registration  Cases. --YoL  L  Ftet  I.  (1879 
—80.  Jir<C»10t.  PtetlLaSSO).  JV'tf.Si.edL  PtatIIL(1881).  A<9il 
Ftet  IV.  (1882).    AH  41 

^^*  AM  wmmdmd  Urn  ll«db( 
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ROMAN  LAW.— Cumin.— fide" CiviL" 

Greene's  Outlines  of  Homan  Law.— Condflting  chieflj 

of  an  Analysia  and  Sammary  of  the  Institntei.     For  the  use  of 

Students.    By  T.  WHITCOMBE  OBEENE,  B.C.L.,  of  Lincoln's 

Inn,  Barrister-at-Law.  Third  Edition.  FooUcapSvo.  1875.      7a.  Sd. 

Mears'  Student's  Gaius  and  Justinian.— The  Text 

of  the  Listitates  of   Gains  and  Jostinian,  The  Twelve  Tables, 

and  the  CXVIII.  and  CXXVIL  Novels,  with  Introdaction  and 

Translation  by  T.  LAMBERT  MEABS,  M.A,  LL.D.,of  the  Inner 

Temple,  Barrister-at-Law.     Post  8vo.  1882.  18«. 

'The  tmiulation  seoms  to  be  carefully  done,  and  displays  more  neatness  and 

olegiince  than  is  usually  found  in  renderings  of  Roman  legal  texts."— r4e  Timei, 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  indnding  the  History  and 
Qeneialization  of  Fu)Vak  Law.  By  T.  LAMBEBT  MEABS, 
M.A,  LL.I>.  Lond.,  of  the  Inner  Temple,  Barrister-at-Law. 
PuhluhkLhypermiui<mofthelaUM,Oriolan.  Po6t8yo.  1876.  I2i.6d. 
Ruegg.— F«fe  "Justinian." 
RULES  OF  THE  SUPREME  COURT:  The  Rules  of  the 
Supreme  Court,  1883  (official  copy).  Net,  2».  2d. 

Do.  interleaved.  Net,  ii,  6d, 

Do.  bonnd  in  limp  leather.  Net,  6<.  6d. 

Do.  do.  do.  interleaved.    Net,  8«.  6</. 

Do.,  with  an  Index.  By  M.  D.  CHALMERS  and  M.  MUIB 
MACKENZIE,  Esqrs.,  Barri^tersat-Law,  Editon  of  ** Wilson's 
Judicature  Acts."  Net,  U,  6d. 

Do.  bound  in  limp  leather.  Net,  9&. 

Do.  do.  do.         interleaved.    Net,  10«.  6<i. 

The  Rules  of  the  Supreme  Court,  1883.— With 
Introduction,  References,  Notes,  and  Index,  by  A.  B.  WHITEWAY, 
M.A.,  of  the  Equity  Bar  and  Midland  Circuit.  Author  of  "  Bints  to> 
Solicitors  "  and  "  Hints  on  Practice."  Boyal  12mo.  1883.  7i.6d. 
SETTLED  ESTATES  STATUTES.— Middleton's  Settled  Es- 
tates Statutes,  including  the  Settled  Estates 
Act,  1877,  Settled  Land  Act,  1882,  Improve- 
ment of  Land  Act,  1864,  and  the  Settled 
Estates  Act  Orders,  1878,  with  Introduction,  Notes  and 
Forms.  Tliird  Edition.  With  Appendix  of  Rules  and  Forms  imder 
the  Settled  Land  Act,  1882.     By  JAMES  W.  MIDDLETON, 

B.A.,  BaRist«r-at-Law.    Royal  12mo.    1882.  7b.  6d. 

"  In  form  tho  book  is  very  simide  and  practical,  and  having  a  good  index  it  is  sure 
to  afford  material  aulstance  to  every  jiractitioner  who  seelcB  its  aid." — Law  Joumai. 

"  The  book  is  intended  for  the  \ogaX  adviser  and  equity  draftsman,  and  to  these  it 
wiU  ttive  considerable  assistance."— Zetio  Timu. 

"The  best  inanual  on  tho  subject  of  settled  estates  which  has  yet  appeared." — The 
Shi>ffit>ld  Daily  Pwt. 

SHERIFF  LAW.— Churchill's    Law  of  the  OfTlce  and 

Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relating 

to  the  Office.    Second  Edition.    By  CAMERON  CHURCHILL, 

B.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Demy  Sva  1882.  lU  Au 

"  A  very  complete  treatise."— ^SEofurt/ori*  Journal. 

**Under-8herm8,  and  lavryen  generally,  will  find  this  a  useful  book."— Zoao  Mug, 
SHIPHINQ,  and  vid^  *«  Admiralty.** 

Boyd's  Merchant  Shipping  La^ws ;  being  a  Consolida- 
tion of  all  the  Merdiant  Shipping  and  Passenger  Acts  from  1854  to 
1876,  indusiye ;  with  Notes  of  aU  the  leading  English  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix  ; 
fonning  a  complete  TVeatise  on  Maritime  Law.  By  A  C.  BOTD, 
LLB.,  Esq.,  Barrister^kt-Law.    8to.    1876.  12.  5«. 

We  esa  reeomnena  the  work  as  a  T«ry  nsefbl  oompemtinM  of  shipping  law.**—* jLow  timu 
*«*  AU  Handard  Lam  Worlu  ore  k^  in  8Uf€k,  in  tow  ealfand  olhtr  inndingu 
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SHlPFlHCL-ComtimuM. 

Foard's  Treatise  on  the  Law  of  Merchant 
Shipping  and  Freight.— By  JAMES  T.  FOARD,  Bm-- 
rister-aMAw.    Bojal  8va     1830.  ffaffeaff.lLU. 

SLANDER.— Odgers.— ride  "  Ltbd  and  SUnder.** 

SOLICITORS.— Cordery's   Law  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.— WHh  tm 

Appendix  of  StetalM  and  BnkiL    By  A.  CORDERT,  of  the  Inner 

Temple,  Eki.,  Bttrister-mt-Law.    DemySvo.    1878.  14«. 

*'  Mr.  Oordeiy  wvitai  tanbjr  and  deuriy,  and  di^dajB  in  genenlgreiit  indoitry  and 

•are  in  the  coUaetion  at  obmb.'  -4iel*tiiorf  Jmenml. 

Turner.— FiVfe  "Vendo™  and  Purchasers*' 

Whiteway's  Hints  to  Solicitors. —Being  a  Treati«« 
on  the  Law  relating  to  their  Dntiei  as  Officers  of  the  High  Court 
of  Justice;  with  Notes  on  the  Recent  Changes  affecting  the 
Profession ;  and  a  vadt  mecum  to  the  Law  of  Costa.  By  A,  K. 
WHITEWAY,  M.A.,  of  the  Equity  Bar  and  Midland  Cinniit. 
Anthorof  **HinUonPl«ctice."    Royal  12mo.     1883.  tM. 

**  A  conciM  treatiM  of  nsefid  infomuttion  besring  principally  ou  the  liabilities  and 
diitieH  attaching  to  suUcitnn  in  the  conduct  of  their  husine«t»."— low  Timff. 
"  He  writes  t«raely  and  practically,  and  the  cases  he  gives,  if  not  exhaustive  <tf  the 


•riliject,  are  nunienKU  and  pithily  explained.    The  book  will  altogether  be  fouwi  of 
gnsit  practical  value."  -  -Z«<c  Jcmntal,  May  19. 1883. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  theSpeciHc 
Performance  of  Contracts.— By  the  Hon.  Sir 
EDWARD  FRY,  one  of  the  Judges  of  the  High  Court  of  Justice 
(now  a  Lord  Justice  of  Appeal).  Second  Edition.  By  the  Author 
and  W.  DONALDSO^  RAWLINS,  of  Lincoln's  Inn,  Esq., 
BanisteratLaw,  M.A-    Royal  8vo.    1881.  1^  16*. 

'<  So  far  as  we  have  been  aUo  to  compare  the  second  edition  with  the  first,  we 
ssnnot  but  sdmit  thjtt  the  work  has  been  much  improved  bv  the  rcvisiou  and  re- 
writing of  which  this  edition  is  the  vt»\iit.''^The  Tiuto. 

STAMP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
La^fS.— BTa    1871.  18«. 

STATUTE  LAW,— Wilberforce  on    Statute     Law.— The 
Principles  which  govern  the  Construction  and  Operation  of  Statatea. 
By  E.  WILBERFORCE,  Esq.,  Barrister-at-Law.     1881.         18s 
'*  Mr.  Wilberforce's  book  bosra  throughout  coospicuojs  marks  of  research  and  cars 

in  treatment**— £MictCor>*  Journal. 

STATUTES,  and  mdf  "  Acts  of  Pariiament.** 

Chitty's   Collection    of   Statutes  from   Magna 

Charta  to  1880.—AColleetioB  of  BtatutMofPraetieal  Utility; 

arranged  in  Akihahetical  and   Chronological  order,  with  Notes 

thereon.    The  Fourth  Edition,  containing  tiie  Statutes  and  Caaea 

down  to  the  end  of  the  Second  Session  of  the  year  1880.    By  J.  M. 

LSLY,  Esq.,  Banisteivat-Law.    In  6  veiy  thick  Tola.    Royal  8to. 

18,846  pp.)    1880.  m.  12s. 

Sn^flmaUi  to  ohovt,  44  J:  45   Vtcf.    (18S1).     8t.     45  <t-  46    YicU 

(1882).  16s. 

*^*  This  BditioB  ii  printad  la  larger  typa  than  former  Sditloiia,  aad 

with  ineretaed  fiMilitiM  for  BefBrence. 

*'  It  is  needless  to  enUoge  on  the  Tslue  of  **  Chitty  a  Btatutes  "  to  both  the  Bar  and 
to  aullclUns,  for  it  is  attawtrfid  by  the  experience  of  many  yoais.  It  only  remains  to 
point  out  that  Mr.  Lely's  work  in  bringing  up  the  collection  to  the  present  time  is 
Ci^nguiriied  by  caro  and  judgment  The  dimcultios  of  the  editor  were  chiefly  thott^ 
of  selection  and  arrangement.  A  very  slight  laxness  of  rule  in  including  or  excludiuj^ 
certain  classes  of  Acts  would  roaterhul  v  affect  the  sixe  and  eompendioiunees  of  the 
work.  Still  more  important,  however,  is  the  wav  in  which  the  mechanical  diAculties 
of  arrangement  arc  met.    The  Statutes  are  comimod  luider  sufficiently  oompondwnstve 

*  *  AUttamdmrdlMmWm'kMainktfiin^otk^inUKmcaAfandcik^ 


119,  CHANCEBY  LANE,  LONDOX,  W.C.  29 

S^TATUTES.— dwrffaiifti. 

titles,  in  alphnbetical  order.  Mr.  Lely.  moroovcr,  Rupplies  us  with  three  indicM— 
the  flnt,  At  the  head  of  each  title,  to  the  onactmouta  coinprLsed  in  it ;  secondly, 
tin  index  of  8tatnt<»  in  chronological  order;  and.  lastly,  a  general  index.  By 
these  croM  references  research  into  every  branch  of  law  governed  by  the  Statutes  is 
made  easy  both  for  lawyer  and  layman." — The  Tinuu. 

"  A  very  aatiafactory  edition  of  a  time-honoured  and  most  valuable  work,  the  tnuty 
j^iido  of  present,  as  of  former  judges,  jurist<i,  and  of  all  others  connected  with  the 
administration  or  practice  of  the  l&w.  "—Juittce  of  the  P9a*ie. 

" The  practitioner  has  only  to  takedown  one  of  the  compact  volumes  of  Chltty, 
and  he  tios  at  once  before  him  all  the  legislation  on  the  subject  in  hand."— SoAe^m* 
JoHmaL 

'* '  Chitty '  is  pre-eminently  a  friend  In  need.  Those  who  do  not  possess  a  complete 
set  of  the  statutes  turn  to  its  chronological  index  when  they  wish  to  consult  a  par- 
ticular Act  of  Parliament  Those  who  wish  to  know  whnt  Acts  are  in  force  with 
reference  to  a  ncu-tlcular  subject  turn  to  that  head  In  '  Chitty,'  and  at  once  flud  all 
the  material  of  which  they  are  in  quest.  Moreover,  thev  are.  at  the  same  time, 
referred  to  the  most  important  cases  which  throw  light  on  the  subject."— ^aw/onmoi. 

*  Public  General  Statutes,  royal  8vo,  inned  in  parts  and  in 

oomplete  Tolumes,  and  supplied  immediately  on  publication. 

*  Printed  by  Her  Majesty's  Printers,  aad  Sold  by  Stevens  k  SovB. 

SUMMARY  CONVICTldNS.— Highmope.— Fide  "Inland  Revenue 
Cases." 
Paley's  Law  and  Practice  of  Summary  Convic- 
tions under  the  Summary  Jurisdiction  Acts, 

1848  and  1879  ;  including  Proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsibility  of  convicting  Magi- 
strates and  their  Officers,  with  Forms.  Sixth  Edition.  By  W.  H. 
MACNAMARA,  Esq.,  Barristerat-Law.  Demy  8vo.  1879.  1^  48. 
*'  We  gladly  welcome  this  good  edition  of  a  good  book."— ^fici^ori'  Journal, 

Templer's  Summary  Jurisdiction  Act,  1879.— 
Rules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLER, 
Esq.,  Barrister-at-Law.    Demy  8vo.    1880.  5i. 

**  We  think  this  edition  ever/thing  that  coald  be  desired.'*— 5A«#r«ff2  Pott. 

Wig  ram.— Fufe  "Justice  of  the  Peace." 

SUMMONSES  AND  ORDERS.— Archibald.— ru2e"  Judges' Cham- 
ben  Practice.'* 

TAXES  ON  SUCCESSION.-Trevor's  Taxes  on  Succes- 
sion.— A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
IhitieSfWith  Practical  Observations  and  Official  Forms.  Completely 
rearranged  and  thoroughly  revised.  By  EVELYN  FRKETU 
loid  ROBERT  J.  WALLACE,  of  the  Legacy  and  Succession  Duty 
Office.  Fourth  Edition,  containing  full  information  as  to  the  Altera- 
tions made  in  the  above  Taxes  by  the  44  Vict.  c.  12,  and  the  Stamp 
Duty  thereby  imposed  on  "Accounts."  Rovall2mo.  1881.  12<.6(f. 
"  Contains  a  great  deal  of  practical  information,  which  is  likely  to  make  it  very 
usefnl  to  sollclton." — La»  Journal, 

'*  The  mode  of  treatment  of  the  subject  adopted  by  the  authors  is  eminently  prac- 
tical "-^SMJoiCorf*  Journal, 

TORTS.— Addison  on  ^Vrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  '*  The  Law  of  Contracts."  Fifth  Edition.  Re-written. 
By  L.  W.  CAVE,  Esq.,  M.A.,  one  of  Her  Majesty*s  Counsel 
(now  a  Justice  of  the  High  Court).    Royal  8vo.  1879.  \l  18i. 

"  As  mow  presented,  this  raluable  treatise  most  prove  highly  acceptable  to  Judges  aud 
the  professbn."— £cu0  Ttma. 

*'  Cave's  *  Addlaoo  on  Torts '  will  be  recogoUed  as  an  indispensable  addition  to  sverf 
Uwryef'i  library."— Lat0  MagoMmt. 

Ball.—  Ficfe  "Common  Law." 
«  *^tt5tomfani£a«IForibafvib3»ltniSto€lr,tnlMP«B(f  MMio<A«r 


mrns  isz  »: 


V  •ML  I.  ^  •  J.  ir«c  ••ci  Sc 

'ATS-— S  -ttc  n's  Tram-way  Acts  of  the  United 

-■c  Tb  iiwfilBBfataf  theBoMdofTiaaei^atiag 
fcc     Swrw!  EdftS-s.     ^  HSNRT  SUTTON. 

-  Tii:     • «  #  cz.'f*'.     ■;..•-  7  '*^-~  '-  ca.  flb£  eaawt  faS  BMt  ody  to  be  "^bt  standard 


BT    POCSOfllllilC.--Broifvne     and 

AMD  TBUSTGESL— Godefrors    Digest    of    the 

rinciples  of  the  La^w  of  Trusts  and  Trus- 

— Bv   HEKEY    GODBFROI,   of  Lineofai's   Iim,    £k|_ 

J«iiit  Ailkv  flf ''Godifrai  «mI  ShMtfs  Lnr  of 

*    DagygwL    1879.  U  Ijl 

^        ^.     ^  ^^      ^ ^    ,.  to  a' goodly  anaj  ei 
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VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.— A  Treatiae  on  the  Law  and  Practioe  relating  to  Ven* 
don  and  Pnrohaaen  of  Baal  Estate.  By  J.  HENRT  DABT, 
Esq..  one  of  the  Six  Conveyancing  Connsel  of  the  High  Coort  of 
Justice,  Chancery  Division.  Fifth  Edition.  By  the  AUTHOR 
and  WILLLA&i  BARBER,  Esq.,  Banister-at-Law.  2  vols.  Royal 
8vo.    1876.  32.18i.6cr. 

**  A  ftandtfd  work  like  Mr.  Dirf  ■  Is  bsyond  sll  pTaise."*f1k«  Law  JommaL 

Turner's  Duties  of  Solicitor  to  Client  as  to 
Sales,  Purchases,  and  Mortgages  of  Land.  By 
EDWARD  F.  TURNER,  Solicitor,  Lecturer  on  Real  Properly  and 
Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to 
the  Incorporated  Law  Society  for  1882-3.  {Published  bif  permission 
of  the  Incorporated  Law  Society).    Demy  8vo.     1883.  lOs.  6d, 

VOLUNTEER  LAW — A.  Manual  of  the  Law  regulating 
the  Volunteer  Forces.— By  W.  A.  BXTRS  and  W.  T. 
RAYMOND,  Esqrs.,  Barristers-at-Law,  and  Captains  in  H.M. 
Volunteer  Forces.    Royal  12mo.    1832.  Net,  28. 

WATERS.— Wool  rye  h  on  the  Law  of  ^A/'aters.— Including 
Rights  in  the  Sea,  Rivers,  aba  Second  Edition.  8vo.    1851.  Net,  lOi. 

WILLS.— Ra>vIlnson*s  Guide  to  Solicitors  on  taking 

Instructions  for  Will s.—8vo.    1874.  4s. 

Theobald's  Concise  Treatise  on   the    Law   of 

Wills.— With  Statutes,  Table  of  Cases  and  Full  Index.     By  H. 

S.  THEOBALD,  Esq.,  Barrister-at-Law.    Second  Edition.    Demy 

8va     1881.  i;.  is. 

"  Hr.  Theobftld  had  certainly  siTen  erldsDce  of  sxtensiTe  inTSstlgaUoii,  oonsdaniiona 
labonr,  and  clesr  ezposltJoQ.'*— £aw  Magat^u, 

"  A  book  of  great  abllttj  sad  Talap.  It  besn  on  OTory  psffs  trscea  of  care  and  sound 
ndgmsnt.    It  \»  certain  to  prOFo  of  (treat  praetlcal  nMftainesp.'*— &>fiettor«'  JourmaL 

'*  Hia  arranffemeot  being  good,  and  hit  atatemont  ot  the  effeet  of  the  dedsiooa  being 
clear,  hla  vork  cannot  fail  to  be  of  practical  ntiUt]r.''->£«ie  Ttmst. 

'Weaver's  Precedents  of  Wills. — A  collection  of  con- 
cise Precedents  of  Wills,  with  Introduction,  Notes,  and  an  Appendix 
of  Statutes.      By  Charles  Weaver,  KA.    Post  8vo.     1882.  5«. 

WRONGS.— Addison.— Fuis  "Torts." 

. — A  large  stock  7ieu>  and  second-hand. 

Prices  on  appliccUion. 

— Execuied  in  the  best  manner  at  mode^ 


raie  prices  and  with  dispatch 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
boundJoOfftce  Patterns,  at  Offlce  Prices. 

;, — The  PMishers  of  this  Cata- 


logue possess  the  largest  known  collection  of  Private 

Acts  of  Panrliament  (including  Public  and  Local), 
and  can  supply  single  copies  commencing  fr(yni 
a  very  early  period, 

;, — For  Probate,  PartnershA/p,  or 


other  purposes. 


STEVENS  &  SONS'  ANNOUNCEMENTS  OF 

NEW  WORKS   AM  NEW  EDITIONS. 

Allen's  Forms  of  Indorsements  of  Writs  of  Sum- 
mons, Pleadings  and  other  Proceedings  in  the 
Queen's  Bench  Division  prior  to  Trial,  pursuant 
to  the  Rules  of  the  Supreme  Court,  188a;  with 

Introdnciion  Bbowing  the  priocip«l  ehaagM  introduoed  by  these  Ralex, 
•nd  a  Supplement  of  Rules  and  Fonns  of  Pleadings  applicable  to  the 
other  Diviriona.  By  iitorgt  Bau^k  Allen,  Special  Pleader,  and  WUfitd 
Ji.  AUen,  Banrister-at-Law.    Koyal  I2ma     1883.  (AeaWy  ready.) 

Amos  and  Ferard's  Law  of  Fixtures.^ Thin!  Edition. 
Revised  and  adapted  to  the  present  state  of  the  Law,  including  the 
Agricoltoral  Holdings  Act,  1883.  By  Ckariet  Agcbct  Ftrard  and 
WalworUi  liwdand  Roberts,  £sqr«.,  Barristers-at-Law.       {In  tkepms.) 

Chitty's  Index  to  all  the  Reported  Cases  decided  in 
the  several  Conrts  of  Equity  in  England,  the  Privy  Couneil,  and  the 
House  of  Lords.  With  a  selection  of  Irish  Cases,  on  or  relating  to 
the  Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptcy  ; 
from  the  earliest  period.  The  Fourth  Edition,  whoUy  revised,  re- 
classified and  brought  down  to  the  date  of  publication  by  WiUiam 
FiwkJ<me»,  B.C.L.,  M.A.,  and  Henry  Edward  Hint,  B.C.L.,  M.A., 
both  of  Lincoln's  Inn,  Esqrs.,  Barristers  at-I^aw.     In  5  or  6  vols. 

( Vet,  IL,  neeaiy  ready.) 

Daniell's  Chancery  Practice.— Sixth  Edition.  By  L,  Field, 
E.  C  Ihtum,  and  T.  JliUon^  assisted  by  W.  H.  Upjohn,  Esqn., 
Barristen-at-Law.    In  2  Vols.    Demy  8vo.      ( VoL  I  I.  nearly  ready,) 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  'With  a  Selection  from  the  Irish ;  the  cases 
overruled  and  impeached  and  references  to  the  Statutes,  Rules  and 
Orders  of  Courts  from  1756  to  1883.  Compiled  and  arranged  by 
John  Mews,  assisted  hy  Cecil  Maurice  Chapman,  Harry  Hodden  WidxM 
Sparham  and  Arthur  Horatio  Todd,  Barristem-at-Law.    {In  the  press.) 

Haynes'  The   Honours   Examination    Digest.— By 

John  P.  Haynes,  LL.D.  and  T.  A.  Nelham,  Solicitor.      {Nearly  ready'} 

Lx>wndes'  'Law  of  General  Average.—Englishand  ForeigQ. 
Fourth  Edition.    "By  Eichard  Lowndes.  {In preparation.) 

Lowndes'  Treatise  on  the  Law  of  Marine  Insur- 
ance.   Second  Edition.     By  Richard  Lowndes.        {In  preparation.) 

Lu8h*s  Law  of  Husband  and  Wife;  with  a  chapter  on 

liarriage  Settlements.    By  C.  Montague  LuA,  of  Gray's  Inn  and  North  | 

Eastern  Circuit,  Esq.,  Barnster-at-Law.  {InVu  press.)  i 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial  ' 

of  Actions  at  Nisi  Pri us.— Fifteenth  Edition.    By  Mauricr 
Poteel/,  Esq.,  Barrister-at-Law.  (In  the  press.) 

Summerhays  and  Toogood's  Precedents  of  Bills 

of  Costs.     Fourth  Edition.     By  ITm.  Frank  Sunmerhays  and  ,' 

Thornton  Toogood,  S.Ai(Atan.  {in  the  press.)  I 

Tudor's  Selections  of  Leading  Cases  on  Mercantile  ' 

and  Maritime  Law.— With  jXotee.    By  0.  D.  TuAtr^  Esq., 
Barrister-at-Law.    Third  EdiUon.  (In  the  prfst.) 

W^ilson's  Supreme  Court  of  Judicature  Acts,  Rules 
of  the  Supreme  Court,  1883,  and  Forms.  With 
other  Acts,  Orden»  Rules  and  Regulations  relating  to  the  Sapt^me 
Court.  With  Practical  Notes.  Fourth  Edition.  By  M.  D.  Chalmers, 
of  the  Inner  Temple,  and  M.  Muir  Mackenzie,  of  linooln's  Inn,  f 
Barristers-at-Law.    Royal  12mo.  {NeaHy  ready.)   C  ^  ^ 

*^*  A  large  paper  edition  for  marginal  notes.    Royal  Sw.       {yearly  readnf, ) 

STEVENS  AND  SONS,  119,  CHANCERY  LANS,  LONDON,  W.a 


^*  See  alio  Catalogue  at  end  of  thU  icorh. 
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Russell's  Axbitration  and  Award. — A  Treatise  on  the  Power 
and  Duty  of  an  Arbitmtor,  and  the  Law  of  Submissions  and  Awards. 
With  an  Apj>ondix  of  Fonns  and  of  the  St«,tute8  relating  to  Arbitra- 
tioi.  By  FRANCIS  RUSSELL.  Esq.,  M.A.  Sixth  Edition.  By  the 
AUTHOR  and  HERBERT  RUSSELL,  Esq.,  Barristers-at-Law. 
Royal  Svo.    1882.    Price  U.  I6s.  cloth. 

Wisiam's  Ths  Justices'  Note  Book.  —  Contaaring  a  short 
account  of  the  Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of 
Criminal  Law..  By  W.  KNOX  WIORAM,  Esq.,  Barrister-at-Law, 
J. P.  Middlesex  and  Westminster.  Third  Edition.  Corrected  and 
Revised  to  Deceml)er,  18.H2.  Royal  12rao.  1883.  Price  1 2*.  Gd.  cloth. 
"  This  is  Hltotfcther  a  capital  book.    Mr.  Wigram  is  a  good  lawyer  and  a  good 

justices'  lawyer. ' — /  aw  Joanxnl. 

Smith  s  Principles  of  Equity. — A  Practical  Exposition  of  the 

Principles  of  Equity,  illustrated  by  the  Leading  Decisions  thereon. 

For  the  use  of    Students  and    Practitioners.      Bv    H.    ARTHUR 

SMITH.  M.A.,  LL.B.,  of  the  Middle  Temple,  Esq./Barriater-at-Law. 

Demy  8vo.     1KS2.     Price  2().>-.  cloth. 

"  TIiIh  Ih  a  most  rem  irki^jlo  lM*i>k.  <*ontaiiiiug  in  a  reasonable  apaco  more  infonna- 

tiou,   Hiid  that  better  arranged  .iiid  convoye<l,  than  almost  any  other  law  brwk  of 

recent  times  which  has  com^- under  our  iiatif*e.  "—5a<NA/a,v  ilfpfeM',  July  *^,  ISSiL 

Harris'  Bints  on  AdTocacy. — Conduct  of  Canea  Civil  and 
Criminal.  Classes  of  Witnesses  and  suggestions  for  Cross- Examining 
them.  Ac,  Ac.  By  RICHARD  HARRIS,  Borrister-at-Law,  of  the 
Middle  Temple  and  Midland  Circuit.  Sixth  Edition.  (Farther 
Revised  and  Enlarged).  Royal  12mo.  1882.  Price  /«.  M.  cloth. 
"  Avery  complete  Manual  of  the  Advocate's  art  in  Trial  by  Jury."— SoJfctfor*'  JoumaL 

The  Students*  Pocket  Law  Iiexioon ;  or,  Dfctionary  of  Juris- 
prudence, explaining  technical  words  and  phrases  used  in  English  Law ; 
to)^ether  with  a  literal  Translation  of  lAtin  Maxims.  Fcap.  8vo.   1882. 
Price  65.  limp  binding. 
"  A  wonderful  little  Legal  Dictionary."— /iuftfrmastr'«  lav  Studtnt'g  Journal. 

Browne    and    Theobald's    La^r    of   Railway    Companies. — 

Being  a  Collection  of  the  Acta  and  Orders  relating  to  Railway  Com- 
panies. With  Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of 
Bve-Laws,  and  Standing  Orders  of  the  House  of  Commons.  By  J.  H. 
BALFOUR  BROWNE,  and  H.  8.  THEOBALD,  E^rs.,  Barristera- 
at-Law.    In  1  vol.,  Demy  8to.    1881.    Price  1/.  \2g.  cloth. 

Palmer's  Company  Precedents. — Second  Edition.  For  use  in  rela- 
tion to  Companies  subject  to  the  Companies'  Acts,  1862  to  1 880.  Arranged 
as  follows  : — Agredinenta,  Memoranda  and  Articles  of  Association,  Pros- 
pectas,  Kesolations,  Notices,  Certificates,  Debentures,  Petitions,  Orders, 
Keconstraotion,  Amalgamation,  Arrangements,  Private  Acts.  With 
Copions  Notes.  B7  FRANCIS  BEAUFORT  PALMER,  of  tbe  Inner 
Temple,  Esq.,  Bamster-at-Law.   Royal  8vo.  1881.  Price  11. 10^.  cloth. 

Archibald's  Country  Solicitor's  Practice. — A  Handbook  of  the 
Practice  in  the  Queen's  Bench  Division  of  the  High  Oonrt  of  Justice. 
With  Statutes  and  Forma.  By  W.  F.  A.  ARCHIBALD,  Esq.,  Barrister- 
at-Law.    Royal  12mo.    (1348  pp.)    1881.    Price  11,  5s.  cloth. 

Roscoe's  Admiralty  Practice. — A  Treatise  on  tbe  JuriBdiction 
and  Practice  of  the  Admiralty  Division  of  the  Higb  Court  of  Justice, 
and  on  Appeals  therefrom.  With  an  Appendix  coatainixifr  Statotee, 
Rules  as  to  Fees  and  Costs,  Forms,  Precedents  of  Pleadings  and  Bills 
of  Costa.  By  E.  S.  ROSCOE,  Esq.,  Barrister-at-Law.  Second  Edi- 
tion.    1882.    Demy  Svo.    Price  24s.  cloth. 

Chitty's  Statntes  from  Bbgna  Charta  to  1BSQ,—Neu>  Edition. 
— ^A  Collection  of  Statutes  of  Practical  Utility.  Aromged  in  Alpha- 
betical and  Chronological  Order ;  with  Notes  thereon.  The  Fourth 
Edition.  By  J.  M.  LELT,  Esq.,  Barrister-at-Law.  In6voIa.  Boyal 
8vo.    (8346  pp.)  1880.    Price  121. 12s.  cloth. 

Supplement  to  a6ore  44  (J'  45  Vict,  (1881).  Royal  8ro.  Price  Sa.,  sewed. 
Ditto  45  j^  46  Vict.    (1882.)    Royal  Svo.    PHce  16a.  setved. 
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STEVENS  AND  SONS,  119,  CHANCERY  LANE,  W.C. 


Humphxy's  Gommon  Fzecedents  in  Gonveyanciag ;  adapted 
to  the  Conveyancing  Acts  1881-82,  and  the  Settled  Land  Act,  1882. 
together  with  the  Acta,  an  In trodnctio  1 1  and  Practical  Notes.  Second 
Edition.  By  HUGH  M.  HUMPHRY,  M.A.,  Barrister-at-Law. 
Demy  8vo.  1882.  Price  12.^.  B(i.  cloth. 
"  A  work  that  ire  think  the  profeaaion  will  appreciate."— Zoio  Timet,  Dec.  23,  18S2. 

Fithian's  BilU  of  Sale  Acts,  1878  and  1882;  with  an  Intro- 
dnction  and  Explanatory  Notes,  showing  the  changes  made  in  the 
Law  with  respect  to  Bills  of  Sale.  With  Rules.  By  EDWAUD 
W.  FITHIAN,  Esq.,  Barrister-at-Law  {Lh-aftsman  of  the  Bill  of  1882). 
Royal  12mo.  1882.  Price  5s.  cloth. 
"  We  do  not  doubt  that  Mr.  flthian's  book  will  maintain  a  high  place  among  the 

most  practically  useful    editions  of  the  Bills  of  Sale  Acts."—  Law  Magazine. 

Smith's  Mazxled  Women's  Property  Act,  1882;  with  an  In- 
troduction and  Critical  and  Explanatory  Notes  and  Appendix  contain- 
ing the  Married  Women's  Property  Act«,  1870  and  1874,  &c.  By 
H.  ARTHUR  SMITH,  Esq.,  Barrister-at-Iiaw,  Author  of  "The 
Principles  of  Equity."  Royal  12mo.  1882.  Price  58.  cloth. 
*'  A  careful  and  jiseful  little   tnktise     .    .    .    concise  and  well  arranged." — 

Solicitors*  Journal. 

Morgan  and  Wurtsburg's  Treatise  on  tl&e  Law  of  Costs  in 

the  Chancery  Division  of  the  High  Court  of  Justice. — Being  the  Second 
Edition  of  Morgan  and  Davev's  Costs  in  Chancery.  With  an  Appendix 
containing  Forms  and  Precedents  of  Bills  of  Costs.  By  the  Right  Hon. 
GEORGE  OSBORNE  MORGAN,  one  of  Her  Majesty's  Counsel,  Her 
Majesty's  Judge  Advocate  General,  and  E.  A.  WURTZBURG,  Esq., 
Barrister-at-Law.    Demy  8vo.    1882.    Price  30s.  cloth. 

Greenwood's  BEanual  of  Conveyancing. — A  Manual  of  the 
Practice  of  Conveyancing,  showing  the  present  Practice  relating  to  the 
daily  routine  of  Conveyancing  in  Solicitors'  OiliceB.  To  which  are 
added  Concise  Common  Forms  and  Precedents  in  Conveyancing.  Seventh 
Edition.  Including  a  Supplement  written  with  special  reference  to 
the  Acts  of  1882;  with  an  Appendix,  comprising  the  Order  under  the 
Solicitors  Remuneration  Act,  1881,  and  Notes  thereon.  Edited  by 
HARRY  GREENWOOD,  M.A.,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1882.  Price  16».  cloth.  The  Supplement  sold  separately.  Price  28.  net. 
**  One  of  the  most  useful  pxaotioal  worke  we  have  ever  eean.  .    .    .    . 

Invaluable  for  general  purposes." — Indermaur's  Law  Student's  Journal. 

Pollock's  Principles  of  Contract. — Being  a  Treatise  on  the 
General  Principles  concerning  the  Validity  of  Agreements  in  the  Law 
of  England.  Third  Edition,  revised  and  partly  re- written.  By 
FREDERICK  POLLOCK,  Esq.,  Barrister-at-Law.  Author  of  "  A 
Digest  of  the  Law  of  Partnership.  Demy8vo.  1881.  Price  li.  8«.  cloth. 
*•  For  the  purposes  of  the  student  there  is  no  book  equal  to  Mr.  PolUxjk's." 

I  Theobald's  Concise  Treatise  on  the  Xiaw  of  Wills. — With 
Statutes,  Table  of  Cases,  and  Full  Index.  Second  Edition.  With 
Addendum,  containing  a  summary  of  the  alterations  made  in  the  Law 
relating  to  Wills  by  the  Married  Women's  Property  Act,  1882,  and  the 
Conveyancing  Act,  1882.  By  H.  8.  THEObALD,  of  the  Inner 
Temple,  Esq.,  Barrist«r-at-Law.  Demy  8vo.  1881.  Price  H.  45.  cloth. 
*'  A  book  of  great  ability  and  value.  It  bears  on  every  page  traces  of 
care  and  sound  judgment."— <So/tci2or«'  Journal. 

ChnrchUl's  Sheriif  Xiaw.— The  Law  of  the  Office  and  Duties  of 
the  Sheriff,  with  the  Writs  and  Forms  relating  to  the  Office.    By 
CAMERON  CHDRCHILL,  B.A.,  of  the  Inner  Temple,  Barrist^r-at- 
Law.    Second  Edition.    1882.     Price  24s.  cloth. 
"A  very  complete  treatise."— So^'4nfor«'  Journal,  March  25,  1882. 

Odgers  on  Libel  and  Slander. — A  Digest  of  the  Law  of  Libel  and 
Slander,  with  the  Evidence,  Procedure,  and  Pra<:tice,  both  in  Civil 
and  Criminal  Cases,  and  Precedents  of  Plea<lings.    By  W.  BLAKE 

T^riT?   M  1     T  r  r^  ■  n  i riiu.     I88I.    Price 

II.  4^.  cloth. 
"  We  have  rarely  examined  a  ^  Wf^^^-'i^Hf^ ^\T^^;'  A  1- Law  Joui nal. 
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